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In  the  United  Stat(\s  District  Court 
for  the  District  of  Arizona 

No.  1949 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

238.77  ACRES  OF  LAND,  More  or  Less,  Situate 
in  Maricopa  Coimtv,  State  of  Arizona,  and 
STATE  OF  ARIZONA;  CHESTER  FULLER 
and  MAXINE  FULLER,  Husband  and  Wife, 
et  al., 

Defendants. 

COMPLAINT 

1.  This  is  an  action  of  a  civil  nature  brought  by 
the  United  States  of  America  at  the  request  of 
James  H.  Douglas,  Under  Secretary  of  the  Air 
Force  of  the  United  States  of  America,  for  the 
taking  of  property  under  power  of  eminent  domain 
and  for  the  ascertainment  and  award  of  just  com- 
pensation to  the  owners  and  parties  in  interest. 

2.  The  authority  for  the  taking  is  the  Act  of 
CongTess  approved  February  26,  1931,  (46  Stat. 
1421,  40  U.S.C.  258a)  and  acts  supplementary 
thereto  and  amendatoiy  thereof,  and  under  the 
further  authority  of  the  Act  of  Congress  approved 
Augiist  1,  1888,  (25  Stat.  357,  40  U.S.C.  257)  ;  the 
Act  of  Congress  approved  August  18, 1890,  (26  Stat. 
316)  as  amended  by  the  Acts  of  Congress  approved 
July  2,  1917,  (40  Stat.  241)  and  April  11,  1918,  (40 
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Stat.  518,  50  U.S.C.  171),  which  acts  authorize  the 
acquisition  of  land  for  military  purposes;  the  Act 
of  Congress  approved  August  12,  1935,  (49  Stat. 
610,  611;  10  U.S.C.  1343a,  b  and  c),  which  Act 
authorized  the  acquisition  of  land  for  Air  Force 
Stations  and  Depots;  the  National  Security  Act 
of  1947  approved  July  26,  1947,  (61  Stat.  495) ;  the 
Act  of  Congress  approved  July  14,  1952,  (Public 
Law  534,  82nd  CongTess),  which  Act  authorized 
acquisition  of  the  land,  and  the  Act  of  Congress 
approved  July  15,  1952,  (Public  Law  547,  82nd 
Congress),  which  Act  appropriated  funds  for  such 
IDurposes. 

3.  The  use  for  which  the  property  is  to  be  taken 
is  for  military  purposes. 

4.  The  interest  in  the  property  to  be  acquired 
is  fee  simple  title  thereto,  subject,  however,  to 
existing  easements  for  public  roads  and  highways, 
public  utilities,  railroads  and  pipe  lines. 

5.  The  property  so  to  be  taken  is  described  in 
the  Exhibit  A  hereto  attached. 

6.  The  persons  having  or  claiming  an  interest 
in  the  property,  whose  names  are  ascertainable  by 
a  reasonable  diligent  search  of  the  records  and  those 
w^hose  names  have  otherwise  been  learned  are : 

As  to  Tract  No.  Ill,  Chester  Fuller  and  Maxine 
Fuller,  husband  and  wife,  and  General  American 
Life  Insurance  Company,  a  Missouri  corporation. 

As  to  Tract  No.  112,  E.  L.  Jarnagin  and  Erma 
Jane  Jarnagin,  husband  and  wife. 


vs.  United  States  of  America  5 

As  to  Tract  No.  113,  Goodyear  Farms,  an  Ari- 
zona corporation,  Ray  M.  Lorette  and  Cleo  M. 
Lorette,  husband  and  vnfe,  and  Adaman  Mutual 
Water  Company,  an  Arizona  non-profit  corporation. 

As  to  Tract  No.  114,  Goodyear  Farms,  an  Arizona 
corporation,  Arthur  E.  Baker  and  Doris  M.  Baker, 
husband  and  wife,  and  Adaman  Mutual  Water 
Company,  an  Arizona  non-profit  corporation. 

As  to  Tract  No.  115,  Goodyear  Farms,  an  Ari- 
zona corporation,  John  L.  Roach  and  Bettie  Jo 
Roach,  husband  and  wife,  and  Adaman  Mutual 
Water  Company,  an  Arizona  non-profit  corporation. 

As  to  Tract  No.  116,  Joseph  F.  Bulfer,  Jr.,  and 
Mary  Bulfer,  husband  and  wife,  Goodyear  Farms, 
an  Arizona  corporation,  and  Adaman  Mutual  Water 
Company,  an  Arizona  non-profit  corporation. 

As  to  Tract  No.  117,  Goodyear  Farms,  an  Arizona 
corporation,  Ralph  Ashby  and  Grace  Ashby,  hus- 
band and  \\4fe,  and  Adaman  Mutual  Water  Com- 
pany, an  Arizona  non-profit  corporation. 

As  to  Tract  No.  118,  Goodyear  Farms,  an  Arizona 
corporation.  Bill  W.  Mullins,  and  Adaman  Mutual 
Water  Company,  an  Arizona  non-profit  corporation. 

As  to  Tract  No.  119,  Adaman  Mutual  Water  Com- 
pany, an  Arizona  non-profit  corporation. 

As  to  Tract  No.  120,  Adaman  Mutual  Water  Com- 
pany, an  Arizona  non-profit  corporation. 

7.  The  State  of  Aiizona,  a  Body  Politic,  may 
have  or  claim  an  interest  in  the  property  by  reason 
of  taxes  and  assessments  due  and  exigible. 
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8.  In  addition  to  the  persons  named,  there  are 
or  may  l^e  others  who  have  or  may  claim  some  in- 
terest in  the  property  to  be  taken,  whose  names 
are  unknown  to  plamtiff  and  such  persons  are  made 
parties  to  the  action  under  the  designation  "Un- 
known Owners." 

Wherefore,  the  plaintiff  demands  judgment  that 
the  property  be  condemned  and  that  just  compen- 
sation for  the  taking  be  ascertained  and  awarded 
and  for  such  other  relief  as  may  be  lawful  and 
proper. 

/s/  JACK  D.  H.  HAYS, 

United  States  Attorney. 

Trial  by  jury  of  the  issue  of  just  compensation 
is  demanded  by  plaintiff. 


EXHIBIT  A 

Tract  No.  Ill 

That  portion  of  the  Southwest  quarter  (SW14) 
of  Section  Five  (Sec.  5),  Township  Two  North 
(T2N),  Range  One  West  (RIW),  Gila  and  Salt 
River  Meridian,  County  of  Maricopa,  State  of  Ari- 
zona, described  as  follows,  basis  of  bearings  being 
transA-erse  Mercator  Grid,  Central  Zone,  Arizona : 

Begimiing  at  a  point  in  the  South  line  of  said 
Section  5  distant  South  89°  02'  55"  East  1724.70  feet 
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from  the  Southwest  corner  of  said  Section;  thence 
North  42°  48'  58"  East  1242.74  feet  to  the  East  line 
of  said  Southwest  1^4  5  thence  along  said  East  line 
South  2°  48'  55"  East  927.50  feet  to  the  Southeast 
corner  of  said  Southwest  14 ;  thence  North  89°  02' 
55"  West  890.31  feet,  more  or  less,  to  the  point  of 
beginning. 

Containing  9.46  acres,  more  or  less. 

Tract  No.  112— Parcel  B 

That  portion  of  the  North  half  of  the  NorthwTst 
quarter  (N%NAV14)  of  Section  Seventeen  (Sec.  17), 
Township  Two  North  (T2N),  Range  One  West 
(RIW),  Gila  and  Salt  River  Meridian,  County  of 
Maricopa,  State  of  Arizona,  described  as  follows, 
basis  of  bearings  being  transverse  Mercator  Grid, 
Central  Zone,  Arizona: 

Beginning  at  the  Northwest  corner  of  said  Sec- 
tion 17 ;  thence  along  the  North  line  of  said  Section 
South  89°  59'  17"  East  977.72  feet;  thence  South 
42°  48'  58"  West  1438.57  feet,  more  or  less,  to  the 
West  line  of  said  Section  17,  thence  North  along- 
said  West  line  1055.45  feet,  more  or  less,  to  the 
point  of  beginning. 

Containing  11.84  acres,  more  or  less,  including 
0.79  acre,  more  or  less,  in  Street. 

Tract  No.  113 

That  portion  of  the  South  half  of  the  Northeast 
quarter    (Si^NEi/i)    of    Section    Seven    (Sec.    7), 


8  Goodyear  Fa/rms,  etc.,  et  aZ, 

To^^^lship  T^YO  North  (T2N),  Range  One  West 
(RIW),  Gila  and  Salt  River  Meridian,  in  the 
County  of  Maricopa,  State  of  Arizona,  described 
as  follows,  basis  of  bearings  being  transverse  Mer- 
cator  Grid,  Central  Zone,  Arizona : 

Beginning  at  the  East  %  corner  of  said  Section  7 ; 
thence  along  the  East  line  of  said  Section  North 
0°  01'  46"  East  753.11  feet;  thence  South  42°  48' 
58"  West  1019.98  feet,  more  or  less,  to  the  South 
line  of  said  Northeast  1/4  of  Section  7 ;  thence  along 
said  South  line  South  89°  35'  37"  East  692.86  feet, 
more  or  less,  to  the  point  of  beginning. 

Excepting  all  of  that  certain  strip  of  land,  ap- 
proximately 45  feet  wide,  designated  as  a  drainage 
ditch  and  more  particularly  described  in  a  quit- 
claim deed  from  Goodyear  Farms  to  Adaman  Mu- 
tual Water  Company,  recorded  August  4,  1953,  in 
Docket  1180,  page  528,  in  the  office  of  the  County 
Recorder  of  said  County,  lying  within  the  boundaries 
of  the  above-described  land. 

Containing  5.27  acres,  more  or  less,  including 
0.55  acre,  more  or  less,  in  Street. 

Tract  No.  114 

That  portion  of  the  Noi-th  half  of  the  Southeast 
quarter  (Ni^SEi/i)  of  Section  Seven  (Sec.  7), 
Township  Two  North  (T2N),  Range  One  West 
(RIW),  Gila  and  Salt  River  Meridian,  County  of 
Maricopa,  State  of  Arizona,  described  as  follows, 
basis  of  bearings  being  transverse  Mercator  Grid, 
Central  Zone,  Arizona: 
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Beginnino-  at  the  Southeast  corner  of  said  North 
1/2  of  the  Southeast  1/4  of  Section  7;  thence  along 
the  East  line  of  said  Section  7  North  0°  01'  05''  East 
1321.79  feet  to  the  East  %  comer  of  said  Section  7; 
thence  along  the  North  line  of  said  Southeast  % 
of  Section  7  North  89°  35'  37"  West  692.86  feet  to 
a  line  which  bears  South  42°  48'  58"  West  from  a 
point  distant  North  0°  01'  46"  East  753.11  feet  along 
the  East  line  of  said  Section  7  from  the  said  East 
14  corner  of  Section  7;  thence  Southwesterly  along 
the  said  line  bearing  South  42°  48'  58"  West,  a 
distance  of  1780.64  feet,  more  or  less,  to  the  South 
line  of  said  North  %  of  the  Southeast  I/4;  thence 
along  said  South  line  South  89°  22'  54"  East  1902.76 
feet,  more  or  less,  to  the  point  of  beginning. 

Excepting  all  of  that  certain  strip  of  land,  ap- 
proximately 45  feet  wide,  designated  as  a  drainage 
ditch  and  more  particularly  described  in  a  quitclaim 
deed  from  Goodyear  Farms  to  Adaman  Mutual 
Water  Company,  recorded  August  4,  1953,  in  Docket 
1180,  page  528,  in  the  office  of  the  County  Recorder 
of  said  County,  lying  within  the  boundaries  of  the 
above-described  land. 

Containing  37.95  acres,  more  or  less,  including 
1.00  acre,  more  or  less,  in  Street. 

Tract  No.  115 

The  South  half  of  the  Southeast  quarter 
(Sy2SEi/4)  of  Section  Seven  (Sec.  7),  Township 
Two  North  (T2N),  Range  One  West  (RIW),  Gila 
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and    Salt   River   Meridian,    County    of   Maricopa, 
State  of  Arizona. 

Excepting  all  of  that  certain  strip  of  land,  ap- 
proximately 45  feet  wide,  designated  as  a  drainage 
ditch,  and  more  particularly  described  in  a  quit- 
claim deed  from  Goodyear  Farms  to  Adaman  Mu- 
tual Water  Company,  recorded  August  4,  1953,  in 
Docket  1180,  page  528,  in  the  office  of  the  County 
Recorder  of  said  County,  lying  within  the  bound- 
aries of  the  above-described  land. 

Containing  78.64  acres,  more  or  less,  including 
3.94  acres,  more  or  less  in  Street. 

Tract  No.  116 

The  North  half  of  the  Northeast  quarter 
(Ni/gNEi/i)  of  Section  Eighteen  (Sec.  18),  Town- 
ship Two  North  (T2N),  Range  One  West  (RIW), 
Gila  and  Salt  River  Meridian,  in  the  County  of 
Maricopa,  State  of  Arizona. 

Excepting  all  of  that  certain  strip  of  land  ap- 
proximately 45  feet  mde,  designated  as  a  drainage 
ditch  and  more  particularly  described  in  a  quit- 
claim deed  from  Goodyear  Farms  to  Adaman  Mu- 
tual Water  Company,  recorded  August  4,  1953,  in 
Docket  1180,  page  528,  in  the  office  of  the  County 
Recorder  of  said  County,  lying  within  the  bound- 
aries of  the  above-described  land. 

Also  excepting  that  certain  parcel  of  land  known 
as  Well  Site  18-C  and  described  in  said  quitclaim 
deed  as  follows: 
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Commencing"  at  the  North  i/4  corner  of  said  Sec- 
tion 18,  thence  East  (assumed  bearing)  a  distance 
of  33.0  feet  to  a  point;  thence  South  and  parallel 
to  the  mid-section  line  of  said  section,  a  distance  of 
33.0  feet  to  the  true  point  of  beginning;  thence  con- 
tinuing South  on  the  same  line  a  distance  of  35.0 
feet;  thence  East  and  parallel  to  the  North  line  of 
said  section,  a  distance  of  67.0  feet;  thence  North 
and  parallel  to  said  mid-section  line,  a  distance  of 
35.0  feet;  thence  West  and  parallel  to  the  North 
line  of  said  section,  a  distance  of  67.0  feet  to  the 
true  point  of  beginning. 

Containing  78.59  acres,  more  or  less,  including 
3.95  acres,  more  or  less,  in  Streets. 

Tract  No.  117 

That  portion  of  the  South  half  of  the  Southwest 
quarter  (SygSWi/i)  of  Section  Seven  (Sec.  7), 
TowTiship  T\YO  North  (T2N),  Range  One  West 
(RIW),  Gila  and  Salt  River  Meridian,  Maricopa 
County,  State  of  Arizona,  described  as  follows,  basis 
of  bearings  being  transverse  Mercator  Grid,  Central 
Zone,  Arizona: 

Beginning  at  the  South  1/4  corner  of  said  Section 
7;  thence  along  the  East  line  of  said  Southwest  ^4 
of  Section  7  North  0°  00'  18''  East  509.38  feet,  more 
or  less,  to  a  line  which  bears  South  42°  48'  58"  West 
from  a  point  in  the  East  line  of  said  Section  7,  said 
point  being  distant  North  0°  01'  46"  East  753.11  feet 
from  the  East  i^  corner  of  said  Section;  thence 
Southwesterly  along  the   said  line   bearing   South 
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42°  48'  58''  West,  a  distance  of  694.41  feet,  more  or 
less,  to  the  South  line  of  said  Section  7;  thence 
along  said  South  line  East  471.92  feet,  more  or 
less,  to  the  point  of  beginning. 

Containing  2.76  acres,  more  or  less,  including  0.70 
acre,  more  or  less,  in  Streets. 

Tract  No.  118 

That  portion  of  the  Northeast  quarter  of  the 
Northwest  quarter  (NE14NW1/4)  of  Section  Eight- 
een (Sec.  18),  Township  Two  North  (T2N),  Range 
One  West  (RIW),  Gila  and  Salt  River  Meridian, 
County  of  Maricopa,  State  of  Arizona,  described  as 
follows,  basis  of  bearings  being  transvei^e  Mercator 
Grid,  Central  Zone,  Arizona: 

Beginning  at  the  North  i/4  corner  of  said  Section 
18 ;  thence  along  the  North  line  of  said  Section  West 
471.92  feet,  more  or  less,  to  a  line  which  bears  South 
42°  48'  58"  West  from  a  point  in  the  East  line  of 
Section  7  of  said  Township  and  Range,  said  point 
being  distant  North  0°  01'  46"  East  753.11  feet  from 
the  East  i/4  comer  of  said  Section  7 ;  thence  South- 
westerly along  the  said  line  bearing  South  42°  48' 
58"  West,  a  distance  of  375.03  feet,  more  or  less, 
to  a  point  distant  South  42°  48'  58"  West  4953.45 
feet  from  said  point  in  the  East  line  of  Section  7; 
thence  South  47°  11'  02"  East  990.82  feet,  more  or 
less,  to  the  East  line  of  said  Northwest  14  of  Section 
18;  thence  along  said  East  line  North  948.51  feet, 
more  or  less,  to  the  point  of  beginning. 
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Containing  9.40  acres,  more  or  less,  including  1.05 
acres,  more  or  less,  in  Streets. 

Tract  Xo.  119 

That  certain  parcel  of  land  known  as  Well  Site 
18-C  located  in  the  Northwest  quarter  of  the  North- 
east quarter  (NW14NE14)  of  Section  Eighteen 
(Sec.  18),  Township  Two  North  (T2N),  Range  One 
West  (RIW),  Gila  and  Salt  River  Meridian,  in  the 
County  of  Maricopa,  State  of  Arizona,  more  par- 
ticularly described  as  follows: 

Commencing  at  the  North  14  corner  of  said  Sec- 
tion 18;  thence  East  (assumed  l>earing)  a  distance 
of  33.0  feet  to  a  point ;  thence  South  and  parallel  to 
the  mid-section  line  of  said  section,  a  distance  of 
33.0  feet  to  the  true  point  of  beginning ;  thence  con- 
tinuing South  on  same  line  a  distance  of  35.0  feet; 
thence  East  and  parallel  to  the  North  line  of  said 
section,  a  distance  of  67.0  feet;  thence  North  and 
parallel  to  said  mid-section  line,  a  distance  of  35.0 
feet;  thence  West  and  parallel  to  the  North  line  of 
said  section,  a  distance  of  67.0  feet  to  the  true  point 
of  beginning. 

Containing  0.05  acre,  more  or  less. 

Tract  No.  120 

A  strip  of  land  described  approximately  as  the 
West  45  feet  of  the  East  78  feet  of  Sections  Seven 
and  Eighteen  (Sees.  7  and  18)  in  Township  Two 
North  (T2N),  Range  One  West  (RIW),  Gila  and 
Salt  River  Meridian,  in  the  County  of  Maricopa, 
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State  of  Arizona,  said  strip  of  land  being  a  portion 
of  that  cei-tain  parcel  of  land  designated  as  a  drain- 
age ditch  and  more  particularly  described  in  a  quit- 
claim deed  from  Goodyear  Farms  to  Adaman  Mu- 
tual Water  Company,  recorded  August  4,  1953,  in 
Docket  1180,  page  528  in  the  office  of  the  County 
Recorder  of  said  County. 

Except  that  portion  of  said  certain  parcel  of  land 
lying  Southerly  and  Westerly  of  the  South  line  of 
the  N'orth  I/2  of  the  Northeast  14  ^^  said  Section  18. 

Also  except  that  portion  of  said  certain  parcel  of 
land  lying  Noii:herly  and  Westerly  of  a  line  bearing 
South  42°  48'  58"  West  from  a  point  in  the  East 
line  of  said  Section  7,  said  point  being  distant  North 
0°  01'  46"  East  753.11  feet  from  the  East  14  corner 
of  said  Section  7. 

Containing  4.81  acres,  more  or  less. 
[Endorsed] :     Filed  November  27,  1953. 


[Title  of  District  Court  and  Cause.] 

DECLARATION  OF  TAKING 

To  the  Honorable 

The  United  States  District  Court : 

I,  the  midersigned,  James  H.  Douglas,  Under 
Secretary  of  the  Air  Force  of  the  United  States  of 
America,  do  hereby  make  the  following  declaration 
by  direction  of  the  Secretary  of  the  Air  Force : 
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1.  (a)  The  lands  hereinafter  described  are 
taken  nnder  and  in  accordance  with  the  Act  of  Con- 
gress approved  February  26,  1931,  (46  Stat.  1421, 
40  U.S.C.  258a)  and  acts  supplementary  thereto 
and  amendatory  thereof,  and  under  the  further 
authority  of  the  Act  of  Congress  approved  August 
1,  1888,  (25  Stat.  357,  40  U.S.C.  257)  ;  the  Act  of 
Congress  approved  August  18,  1890,  (26  Stat.  316) 
as  amended  by  the  Acts  of  Congress  approved 
July  2,  1917,  (40  Stat.  241)  and  April  11,  1918,  (40 
Stat.  518,  50  U.S.C.  171),  which  acts  authorize  the 
acquisition  of  land  for  militar}^  purposes;  the  Act 
of  Congress  approved  August  12,  1935,  (49  Stat. 
610,  611;  10  U.S.C.  1343a,  b  and  c),  which  Act 
authorized  the  acquisition  of  land  for  Air  Force 
Stations  and  Depots;  the  National  Security  Act  of 
1947  approved  July  26,  1947,  (61  Stat.  495);  the 
Act  of  Congress  api^roved  July  14,  1952,  (Public 
Law  534,  82nd  Congress),  which  Act  authorizes 
acquisition  of  the  land,  and  the  Act  of  Congress 
approved  July  15,  1952,  (Public  Law  547,  82nd 
CongTess),  which  Act  appropriated  funds  for  such 
purposes. 

(b)  The  public  uses  for  which  said  lands  are 
taken  are  as  follows:  The  said  lands  are  necessary 
adequately  to  provide  for  expanding  needs  and  re- 
quirements of  the  Department  of  the  Air  Force 
and  for  other  military  uses  incident  thereto.  The 
lands  have  been  selected  under  the  direction  of  the 
Secretary  of  the  Air  Force  for  acquisition  by  the 
United  States  for  use  in  connection  with  Luke  Air 
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Force  Base,  Maricopa  County,  State  of  Arizona, 
and  for  such  other  uses  as  maj^  be  authorized  by 
Congress  or  by  Executive  Order. 

2.  A  general  description  of  the  lands  being  taken 
is  set  forth  in  Schedule  ''A,"  attached  hereto  and 
made  a  part  hereof,  and  is  a  description  of  the  same 
lands  described  in  the  complaint  in  condemnation  in 
the  above-entitled  cause. 

3.  The  estate  taken  for  said  public  uses  is  fee 
simple  title  thereto,  subject,  however,  to  existing 
easements  for  pul^lic  roads  and  highways,  public 
utilities,  railroads  and  pipe  lines. 

-i.  A  plan  showing  the  lands  taken  is  annexed 
hereto  as  Schedule  "B"  and  made  a  part  hereof. 

5.  The  sirni  estimated  by  the  undei^igiied  as  just 
compensation  for  the  said  lands  with  all  buildings 
and  improvements  thereon  and  all  appurtenances 
thereto  and  including  any  and  all  interests  hereby 
taken  in  said  lands  is  set  forth  in  Schedule  "A" 
herein,  Avhich  siun  the  undersigned  causes  to  be 
deposited  heremth  in  the  registry  of  the  court  for 
the  use  and  benefit  of  the  persons  entitled  thereto. 
The  undersigned  is  of  the  opinion  that  the  ultimate 
award  for  said  lands  probably  will  l^e  within  any 
limits  prescribed  hy  law  on  the  price  to  be  paid 
therefor. 

In  Witness  Whereof,  the  undersigned,  the  Under 
Secretary  of  the  Air  Force,  hereimto  subscribes  his 
name  by  direction  of  the  Secretary  of  the  Air  Force, 
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tliis  16th  day  of  November,  A.D.  1953,  in  the  City 
of  Washington,  District  of  Cohiml^ia. 

/s/  JAMES  H.  DOUGLAS, 

Under   Secretary  of  the   Air 
Force. 

[Endoi^ed] :     Filed  November  27,  1953. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  ORDER  FOR  DELIVERY 

OF  POSSESSION 
Plaintiff  moves  the  Court  for  an  order  requiring 
all  defendants  to  this  action  and  any  and  all  persons 
in  i)ossession  or  control  of  the  property  described  in 
the  Complaint  filed  herein  to  surrender  possession 
of  the  said  property-,  to  the  extent  of  the  estate  to 
be  condemned,  to  plaintiff  on  or  before  December 
1,  1953,  and  as  gTounds  therefor  plaintiff  states : 

1.  James  H.  Douglas,  Under  Secretary  of  the 
Air  Force  of  the  United  States  of  America,  has 
found  and  determined  that  it  is  necessary  and  ad- 
vantageous to  the  interests  of  plaintiff  to  acquire 
such  possession. 

2.  Plaintiff  is  entitled  to  such  possession  as  a 
matter  of  light. 

UNITED  STATES  OF 
AMERICA, 

/s/  JACK  D.  H.  HAYS, 

U.   S.   District  Attorney  for 
the  District  of  Arizona. 

[Endorsed]  :     Filed  November  27,  1953. 
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[Title  of  District  Court  and  Cause.] 

ORDER  FOR  DELIVERY  OF  POSSESSION 

This  action  coming  on  for  hearing  (ex  parte) 
upon  motion  of  plaintiff  for  an  order  for  the  sur- 
render of  possession  of  the  property  described  in 
the  Complaint  filed  herein  to  plaintiff,  and  it  ap- 
pearing that  plaintiff  is  entitled  to  possession  of 
said  property, 

It  is  this  28th  daj^  of  November,  1953,  adjudged 
that  all  defendants  to  this  action  and  all  persons 
in  possession  or  control  of  the  property  described  in 
the  Complaint  filed  herein  shall  surrender  possession 
of  the  said  property,  to  the  extent  of  the  estate 
being  condemned,  to  plaintiff  on  or  before  Decem- 
ber 1,  1953;  provided  that  a  cop3^  of  this  order  shall 
be  served  upon  all  persons  in  possession  or  control 
of  the  said  property  forthwith. 

It  is  further  adjudged  that  the  right  to  harvest 
existing  crops  on  Tracts  112B,  116,  119,  and  that 
portion  of  Tract  120  in  Section  18,  Township  2 
North,  Range  1  West,  Gila  and  Salt  River  Meridian, 
on  or  before  January  15,  1954,  is  reserved  to  the 
respective  owners  thereof. 

Enter : 

/s/  DAVE  W.  LING, 

United  States  District  Judge. 

[Endorsed]  :     Filed  November  27,  1953. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  is  hereby  stipulated  and  agreed  hy  and  between 
the  United  States  of  America,  hereinafter  called 
the  plaintiff,  and  Chester  Fuller  and  Maxine  Fuller, 
husband  and  wife,  hereinafter  called  the  defendants, 
that: 

Whereas,  action  in  condemnation  was  commenced 
in  the  above  Court  on  November  27,  1953,  by  the 
filing'  of  a  declaration  of  taking  and  a  complaint  in 
condemnation  on  behalf  of  the  United  States  of 
America  at  the  request  of  the  Under  Secretary  of 
the  Air  Force,  and 

AVhereas,  the  defendants  were  the  owners  in  fee 
simple  title  to  the  following  described  parcel  of 
real  estate: 

Tract  No.  Ill 

That  portion  of  the  Southwest  quarter  (SWi/4)  of 
Section  Five  (Sec.  5),  Township  Two  North  (T2N), 
Range  One  West  (RIW),  Gila  and  Salt  River 
Meridian,  County  of  Maricopa,  State  of  Arizona, 
described  as  follows,  basis  of  bearings  being  trans- 
verse Mercator  Grid,  Central  Zone,  Arizona : 

Beginning  at  a  point  in  the  South  line  of  said 
Section  5  distant  South  89°  02'  55"  East  1724.70 
feet  from  the  Southwest  corner  of  said  Section: 
thence  North  42°  48'  58''  East  1242.74  feet  to  the 
East  line  of  said  Southw^est  145  thence  along  said 
East  line  South  2°  48'  55"  East  927.50  feet  to  the 
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Southeast  corner  of  said  Southwest  1/4 ;  thence 
North  89°  02'  55''  West  890.31  feet,  more  or  less, 
to  the  pomt  of  beginning. 

Containing  9.46  acres,  more  or  less. 

Unofficially  known  as  Tract  No.  111. 
and  under  the  provisions  of  the  Declaration  of 
Taking  Act  (46  Stat.  1421)  the  title  to  the  lands 
above  described  in  fee  simple,  subject  to  existing 
easements  for  public  roads  and  highways,  public 
utilities,  railroads  and  pipelines,  vested  in  the 
United  States  of  America,  and  the  right  to  just  com- 
pensation for  the  same  was  likewise,  under  the  pro- 
visions of  said  Act,  vested  in  the  persons  entitled 
thereto,  and 

Whereas,  Chester  Fuller  and  Maxine  Fuller, 
husband  and  wife,  were  the  owners  in  fee  simple  of 
the  land  hereinabove  described. 

Now,  Therefore,  it  is  hereby  stipulated  and  agreed 
by  and  between  the  above-named  parties  that  the 
sum  of  Nine  Thousand  Nine  Hundred  ($9,900.00) 
Dollars,  inclusive  of  interest  is  the  just  compensa- 
tion in  full  to  be  paid  by  the  plaintiff  for  the  taking 
and  condemnation  of  the  imencumbered  fee  simple 
title  to  the  lands  hereinbefore  described,  subject 
only  to  such  easements  as  may  be  or  have  been 
waived  by  plaintiff,  together  with  all  improvements 
thereunto  belonging,  including  damage,  if  any,  to 
any  remaining  land  owned  by  the  defendants. 

It  is  further  stipulated  and  agreed  l)y  and  be- 
tween the  above-named  parties  that  the  aforesaid 
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sum  shall  be  paid  to  Chester  Fuller  and  Maxine 
Fuller,  husband  and  wife,  and  that  from  said  sum 
there  shall  first  be  paid  any  and  all  liens,  taxes  and 
encumbrances  against  said  land,  including  adverse 
claims  or  claims  by  lessees. 

The  defendants,  Chester  Fuller  and  Maxine 
Fuller,  husband  and  wife,  hereby  enter  their  ap- 
pearance in  this  action  and  expressly  waive  service 
of  summons,  petition  and  any  and  all  other  process 
and  all  right  to  a  hearing-  on  the  petition  and  plead- 
ings filed  in  this  action  and  the  right  to  the  appoint- 
ment of  Commissioners  or  Jury  for  the  determina- 
tion of  just  compensation. 

The  above-named  parties  hereby  agree  to  the 
entering  of  a  judgment  in  conformity  with  this 
stipulation,  fixing  the  value  of  the  land  hereinbefore 
described  as  recited  herein,  and  setting  forth  the 
conditions  and  provisions  of  this  stipulation. 

Executed  on  the  29th  day  of  January,  1954. 

/s/  CHESTER  FULLER, 

/s/  MAXINE  FULLER, 

Defendants. 

UNITED  STATES  OF 
AMERICA, 

JACK  D.  H.  HAYS, 

United  States  Attorney ; 

/s/  EVERETT  L.  GORDON, 

Asst.  United  States  Attorney. 

[Endorsed]:     Filed  Feb.  18,  1951. 
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[Title  of  District  Court  and  Cause.] 

JUDGMENT  IN  RE  TRACT  No.  Ill 

This  cause  coming  on  regularly  to  be  heard  ben 
fore  the  Court  this  18th  day  of  February,  1954,  upon 
the  stipulation  between  the  defendants  Chester 
Fuller  and  Maxine  Fuller,  husband  and  wife,  and 
the  plaintiff,  United  States  of  America,  and 

It  appearing  to  the  Court  that  the  siun  of  Nine 
Thousand  Nine  Hundred  ($9,900.00)  Dollars  has 
been  deposited  in  the  registry  of  this  Court  as  esti- 
mated just  compensation  for  the  following- described 
real  estate: 

That  portion  of  the  Southwest  quarter  (SWi/4) 
of  Section  Five  (Sec.  5),  Township  Two  North 
(T2N),  Range  One  West  (RIW),  Gila  and  Salt 
River  Meridian,  County  of  Maricopa,  State  of 
Arizona,  described  as  follows,  basis  of  bearings  be- 
ing transverse  Mercator  Grid,  Central  Zone,  Ari- 
zona: 

Beginning  at  a  point  in  the  South  line  of  said 
Section  5  distant  South  89°  02'  55"  East  1724.70 
feet  from  the  Southwest  corner  of  said  Section; 
thence  North  42°  48'  58"  East  1242.74  feet  to  the 
East  line  of  said  Southwest  i/i;  thence  along  said 
East  line  South  2°  48'  55"  East  927.50  feet  to  the 
Southeast  corner  of  said  Southwest  ^;  thence 
Noii-h  89°  02'  55"  West  890.31  feet,  more  or  less, 
to  the  point  of  beginning. 

Containing  9.46  acres,  more  or  less. 
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It  Is  Ordered,  Adjudged  and  Decreed  that  the 
reasonable  just  compensation  for  the  taking  of  the 
unencumbered  fee  simple  title  to  the  lands  herein- 
above described  is  the  sum  of  Nine  Thousand  Nine 
Hundred  ($9,900.00)  Dollars,  inclusive  of  interest, 
and  that  title  in  fee  simple  to  said  lands  is  now 
vested  in  the  United  States  of  America,  and  is 
hereby  confirmed  and  held  to  be  in  the  United 
States  of  America. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  sum  of  Eight  Thousand  Four  Hundred 
Fifteen  ($8,415.00)  Dollars  has  been  paid  to  said 
defendants  pursuant  to  order  entered  herein  on 
January  11,  1954;  that  the  Clerk  of  this  Court  be, 
and  he  is  hereby  directed  to  disburse  the  remaining 
fimds  on  deposit  as  estimated  just  compensation  for 
the  taking  of  said  real  estate,  and  that  he  make  such 
distribution  by  making  his  check  payable  to  Chester 
Fuller  and  Maxine  Fuller  in  the  sum  of  One  Thou- 
sand Four  Hundred  Eighty-five  ($1,485.00)  Dollars, 
and  deliver  same  to  them  by  means  of  mailing  same 
to  them  at  Route  1,  Litchfield  Park,  Arizona. 

/s/  DAVE  W.  LING, 
Judge,  United  States  District  Court  for  the  District 
of  Arizona. 

[Endorsed] :     Filed  Feb.  18,  1954. 
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[Title  of  District  Court  and  Cause.] 

AMENDMENT  TO  DECLARATION 
OF  TAKING 

To  the  Honorable 

The  United  States  District  Court: 

I,  the  undersigned,  James  H.  Dougias,  Under 
Secretary  of  the  Air  Force  of  the  United  States  of 
America,  by  the  direction  of  the  Secretary  of  the 
Air  Force,  and  in  accordance  Avith  authority  con- 
tained in  the  Acts  of  CongTess  previously  set  forth 
in  the  Declaration  of  Taking  filed  in  the  above- 
entitled  cause  on,  to  wit,  November  27,  19e53,  do 
hereby  amend  said  declaration  of  taking  in  the 
follomng  mamier  and  in  these  particulars  only: 

1.  Delete  the  sum  estimated  to  he  just  compensa- 
tion for  the  estate  taken  in  Tract  No.  112-Parcel  B, 
on  page  2  of  Schedule  ''A"  of  said  Declaration  of 
Taking,  to  wit: 

"Eight    Thousand    Four    Hundred    Eighty 
Dollars  ($8,480.00).^' 

And,  insei't  in  lieu  thereof 

"Nine  Thousand  Five  Himdred  Sixty-six  and 
no/100  Dollars  ($9,566.00)." 

2.  Delete  the  siun  estimated  to  be  just  compensa- 
tion for  the  estate  taken  in  Tract  No.  114  on  page 
4  of  Schedule  "A"  of  said  Declaration  of  Taking, 
to  mt : 
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**  Thirty  Thousand  One  Hundred  Forty  and 
no/100  Dollars  ($30,140.00)." 

And,  insert  in  lieu  thereof 

''Thirty-four   Thousand    Six    Hundred    Ten 
and  no/100  Dollars  ($34,610.00)." 

3.  Delete  the  sum  estimated  to  be  just  compen- 
sation for  the  estate  taken  in  Tract  No.  115  on  page 
4  of  Schedule  ''A"  of  said  Declaration  of  Taking, 
to  wit: 

"Forty-nine  Thousand  Seven  Hundred  Fifty 
and  no/100  Dollars  ($49,750.00)." 

And,  insert  in  lieu  thereof 

"Fifty-one   Thousand  and  Ten  and  no/100 
Dollars  ($51,010.00)." 

4.  Delete  the  sum  estimated  to  be  just  compensa- 
tion for  the  estate  taken  in  Tract  No.  116  on 
page  5  of  Schedule  "A"  of  said  Declaration  of 
Taking  to  wit: 

"Fifty-one    Thousand    and    no/100    Dollars 

($51,000.00)." 

And,  insert  in  lieu  thereof 

"Fifty-two   Thousand   Three   Hundred   Sev- 
enty and  no/100  Dollars  ($52,370.00)." 

5.  Delete  the  gross  sum  estimated  to  be  just 
compensation  for  the  estate  in  the  lands  hereby 
taken  as  set  forth  on  page  8  of  Schedule  "A"  of 
said  Declaration  of  Taking,  to  wit: 


26  Goodyear  Farms,  etc.,  et  al. 

''One  Hundred  Sixty-eight  Thousand  One 
Hundred  Five  and  no/100  DoUars  ($168,- 
105.00)." 

And,  insert  in  lieu  thereof 

"One  Hundred  Seventy-six  Thousand  Two 
Hundred  Ninety-one  and  no/100  Dollars  ($176,- 
291.00)." 

The  purpose  of  this  amendment  being  to  increase 
the  estimated  compensation  to  be  paid  for  Tracts 
Nos.  112-Parcel  B,  114,  115  and  116  in  the  amounts 
of  $1,086.00,  $4,470.00,  $1,260.00  and  $1,370.00,  re- 
spectively. 

In  Witness  Whereof,  the  undersigned,  the  Under 
Secretary  of  the  Air  Force,  hereunto  subscribes  his 
name  by  direction  of  the  Secretary  of  the  Air  Force, 
this  22nd  day  of  May,  A.D.  1954,  in  the  City  of 
Washington,  District  of  Columbia. 

/s/  JAMES  H.  DOUGLAS, 

Under  Secretary  of  the  Air 
Force. 

[Endorsed] :     Filed  June  15,  1954. 


[Title  of  District  Court  and  Cause.] 

JUDGMENT  ON  DECLARATION 
OF  TAKING 

The  above-entitled  cause  coming  on  to  be  heard 
upon  the  motion  of  the  plaintiff,  the  United  States 
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of  America,  for  judgment  on  the  Declaration  of 
Taking  filed  in  the  a])0A-e-entitled  cause  on  the  27th 
day  of  November,  1953,  and  the  Amendment  to 
said  Declaration  of  Taking  tiled  in  the  above- 
entitled  cause  on  June  15,  1954,  by  James  H. 
Douglas,  Under  Secretarj^  of  the  Air  Force  of  the 
United  States;  and  upon  consideration  of  said  mo- 
tion, the  condemnation  complaint  filed  herein,  the 
Declaration  of  Taking,  the  Amendment  to  the  De- 
claration of  Taking,  the  statutes  in  such  cases  made 
and  provided,  and  it  appearing  to  the  satisfaction 
of  the  Court: 

First :  That  the  United  States  of  America  is  en- 
titled to  acquire  property  by  eminent  domain  for 
the  purposes  as  set  out  and  prayed  in  said  Com- 
plaint ; 

Second:  That  a  Complaint  in  condemnation  was 
filed  at  the  request  of  the  Under  Secretary  of  the 
Air  Force  of  the  United  States  and  under  authority 
of  the  Attorney  General  of  the  United  States ; 

Third:  That  the  Complaint  and  Declaration  of 
Taking  state  the  authority  under  which,  and  the 
public  use  for  which  said  lands  are  taken,  and  that 
the  Under  Secretary  of  the  Air  Force  of  the  United 
States  is  the  person  duly  authorized  and  empowered 
by  law  to  acquire  lands  such  as  are  described  in  the 
Complaint  for  the  purposes  therein  set  forth,  as 
authorized  by  law,  and  that  the  Attorney  General 
of  the  United  States  is  the  person  authorized  by  law 
to  direct  the  institution  of  such  condeinnation  pro- 
ceedings ; 
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Fourth:  That  a  proper  description  of  the  land 
sought  to  be  taken,  sufficient  for  identification 
thereof,  is  set  out  in  said  Declaration  of  Taking 
and  a  plat  showing  the  said  land  is  incorporated 
in  said  Declaration  of  Taking; 

Fifth :  That  said  Declaration  of  Taking  contains 
a  statement  that  plaintiff  is  taking  the  full  fee 
simple  title  to  Tracts  Nos.  Ill  and  112B  to  120, 
both  inclusive,  more  particularly  described  in  Ex- 
hibit A  hereto  attached  and  by  this  reference  made 
a  part  hereof;  said  takings  are  for  use  in  connection 
with  Luke  Air  Force  Base  to  adequately  provide 
for  the  expanding  needs  and  requirements  of  the 
Department  of  the  Air  Force  and  for  such  other 
uses  as  may  be  authorized  by  Congress  or  by  Execu- 
tive Order; 

Sixth:  That  a  statement  is  contained  in  said 
Declaration  of  Taking  and  in  the  Amendment  to 
said  Declaration  of  Taking  of  the  siun  of  money, 
estimated  by  the  Under  Secretary  of  the  Air  Force 
of  the  United  States  to  be  just  compensation  for 
the  full  fee  simple  title  to  the  tracts  of  land  taken 
as  follows : 

Tract  No.  Ill $  9,900.00 

Tract  No.  112B 9,566.00 

Tract  No.  113 5,050.00 

Tract  No.  114 34,610.00 

Tract  No.  115 51,010.00 

Tract  No.  116 52,370.00 

Tract  No.  117 2,965.00 

Tract  No.  118 8,370.00 
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Tract  No.  119 50.00 

Tract  No.  120 2,400.00 

and  said  sums  have  been  deposited  in  the  Registry 
of  this  Court  for  the  use  of  the  persons  entitled 
thereto,  upon  and  at  the  time  of  the  filing  of  said 
Declaration  of  Taking; 

Seventh:  That  a  statement  is  contained  in  said 
Declaration  of  Taking  that  the  amoimt  of  the  ulti- 
mate award  of  compensation  for  the  estate  in  said 
land,  in  the  opinion  of  the  Under  Secretary  of  the 
Air  Force  of  the  United  States,  will  probably  be 
within  any  limits  prescribed  by  law  on  the  price 
to  be  paid  therefor. 

It  Is,  Therefore,  Ordered,  Adjudged  and  Decreed 
that  the  full  fee  simple  title,  subject  to  existing 
easements  for  public  roads  and  highways,  public 
utilities,  railroads  and  pipe  lines,  to  the  lands  de-/ 
scribed  in  Exhibit  A  hereto  attached  for  use  in 
connection  w^ith  Luke  Air  Force  Base  to  adequately 
provide  for  the  exjDanding  needs  and  requirements 
of  the  Department  of  the  Air  Force  and  for  such 
other  uses  as  may  ])e  authorized  by  Congress  or 
by  Executive  Order,  be  vested  in  the  United  States 
of  America  upon  the  filing  of  said  Declaration  of 
Taking  and  the  depositing  in  the  Registry  of  this 
Court  the  sums  of  money  hereinl^efore  recited  in 
Paragraph  Sixth,  and  said  full  fee  simple  title  to 
the  said  lands  is  deemed  to  have  been  condemned 
and  taken  for  the  use  of  the  United  States  of  Amer- 
ica, and  the  right  to  just  compensation  for  said  full 
fee  simple  title,  upon  the  filing  of  the  Declaration  of 
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Taking  and  the  amount  of  said  deposit,  Tested  in 
the  persons  entitled  thereto,  and  the  amount  of  com- 
pensation shall  be  ascertained  and  awarded  in  this 
proceeding  and  established  by  judgment  herein  pur- 
suant to  law;  and 

That  the  United  States  of  America  is  entitled  to 
the  immediate  possession  of  the  above-described  full 
fee  simT3le  title  to  the  lands  described  in  Exhibit  A 
hereto  attached,  and  that  the  United  States  of 
America  and  its  agents  are  hereby  authorized  to 
enter  upon  said  premises  and  take  full  and  com- 
plete possession  thereof  to  the  extent  of  the  inter- 
est acquired,  and  this  cause  is  held  open  for  such 
other  and  further  orders,  judgments  and  decrees 
as  may  be  necessary  in  the  premises,  and 

It  is  Further  Ordered,  Adjudged  and  Decreed 
that  the  United  States  Marshal  be,  and  he  is  hereby 
directed  and  instructed  forthwith  to  serve  a  certi- 
fied copy  of  this  Judgment  upon  any  of  the  defend- 
ants now  in  possession  of  said  premises  or  any  part 
thereof,  or  if  no  such  defendants  are  found  in  actual 
possession  of  said  premises,  then  he  is  ordered  to 
post  such  certified  copies  at  a  conspicuous  place 
upon  said  premises  and  forthwith  make  due  return 
of  said  service  to  this  Court. 

Done  in  Open  Court  this  15th  day  of  June,  1954. 

/s/  DAVE  W.  LING, 
Judge,  United  States  District  Court  for  the  District 
of  Arizona. 

[Endorsed] :     Filed  Jmie  15,  1954. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  United  States  of  America,  hereinafter  called 
the  plaintiff,  and  E.  L.  Jarnagin  and  Erma  Jane 
Jarnagin,  husband  and  wife,  hereinafter  called  the 
defendants,  that: 

Whereas,  action  in  condemnation  was  commenced 
in  the  above  Court  on  November  27,  1953,  by  the 
filing  of  a  declaration  of  taking  and  a  complaint  in 
condemnation  on  behalf  of  the  United  States  of 
America  at  the  request  of  the  Under  Secretary  of 
the  Air  Force,  and 

Whereas,  the  defendants,  E.  L.  Jarnagin  and 
Erma  Jane  Jarnagin,  husband  and  wife,  were  the 
owners  in  fee  simple  title  of  the  following  described 
parcel  of  real  estate : 

Tract  112  (Parcel  B) 

That  portion  of  the  North  half  of  the  Northwest 
quarter  (NI/2NW14)  of  Section  Seventeen  (Sec. 
17),  Township  Two  North  (T2N),  Range  One  West 
(RIW),  Gila  and  Salt  River  Meridian,  County  of 
Maricopa,  State  of  Arizona,  described  as  follows, 
basis  of  bearings  being  transverse  Mercator  Grid, 
Central  Zone,  Arizona: 

Beginning  at  the  Northwest  comer  of  said  Sec- 
tion 17 ;  thence  along  the  North  line  of  said  Section 
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South  89°  59' 17"  East  977.72  feet;  thence  South 
42°  48' 58''  West  1438.57  feet,  more  or  less,  to  the 
West  line  of  said  Section  17;  thence  North  along 
said  West  line  1055.45  feet,  more  or  less,  to  the 
point  of  beginning. 

Containing  11.84  acres,  more  or  less,  including 
0.79  acre,  more  or  less,  in  Street,  and  under  the  pro- 
visions of  the  Declaration  of  Taking  Act  (46  Stat. 
1421)  the  title  to  the  lands  above  described  in  fee 
simple,  subject  to  existing  easements  for  public 
roads  and  highways,  public  utilities,  railroads  and 
pipe  lines,  vested  in  the  United  States  of  America, 
and  the  right  to  just  compensation  for  the  same  was 
likewise,  under  the  provisions  of  said  Act,  vested 
in  the  persons  entitled  thereto,  and 

Now,  Therefore,  it  is  hereby  stipulated  and 
agi-eed  by  and  between  the  above-named  i3arties  that 
the  sum  of  Nine  Thousand  Five  Hundred  Sixty- 
Six  and  No/100  ($9,566.00)  Dollars  inclusive  of  in- 
terest is  the  gross  sum  to  be  paid  to  said  defend- 
ants, and  is  the  just  compensation  in  full  to  be  paid 
by  the  ])laintiff  for  the  taking  and  condemnation  of 
the  unencumbered  fee  simple  title  to  the  lands  here- 
inbefore described,  together  with  all  improvements 
thereunto  belonging  in  the  sum  of  Six  Thousand 
Eighty  and  No/100  ($6,080.00)  Dollars,  and  in- 
cludes the  sum  of  Three  Hundred  Sixty  and 
No/100  ($360.00)  Dollars  as  damage  to  remaining 
crops,  and  includes  the  sum  of  Two  Thousand  Four 
Hundred  and  No/100  ($2,400.00)  Dollars  as  sever- 
ance damage  to  the  remaining  land  owned  by  the 
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defendants,  and  includes  the  sum  of  Seven  Hundred 
Twenty-six  and  No/100  ($726.00)  Dollars  as  the 
amount  acceptable  in  lieu  of  plaintiff  constructing 
a  relocated  ditch,  subject  only  to  such  easements 
as  may  be  or  have  been  waived  by  plaintiff. 

It  is  further  stipulated  and  agreed  by  and  be- 
tween the  above-named  parties  that  the  aforesaid 
sum  shall  be  paid  to  E.  L.  Jarnagin  and  Erma  Jane 
Jamagin,  husband  and  wife,  and  that  from  said 
sum  there  shall  first  be  paid  any  and  all  liens,  bal- 
ance due  on  taxes  and  encumbrances  against  said 
land,  including  adverse  claims  or  claims  by  lessees. 

The  defendants,  E.  L.  Jarnagin  and  Erma  Jane 
Jarnagin,  husband  and  wife,  hereby  enter  their  ap- 
pearance in  this  action  and  expressly  waive  service 
of  summons,  jjetition  and  any  and  all  other  process 
and  all  right  to  a  hearing  on  the  petition  and  plead- 
ings filed  in  this  action  and  the  right  to  the  ap- 
pointment of  Commissioners  or  Jury  for  the  deter- 
mination of  just  compensation. 

The  above-named  parties  hereby  agTee  to  the 
entering  of  a  judgment  in  conformity  with  this  stip- 
ulation, fixing  the  value  of  the  land  hereinbefore 
described  as  recited  herein,  and  setting  forth  the 
conditions  and  provisions  of  this  stipulation. 

Executed  on  the  5th  day  of  May,  1954. 

/s/  E.  L.  JARNxiGIN, 

/s/  ERMA  JANE  JARNAGIN, 
Defendants. 
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UNITED  STATES  OF 
AMERICA, 

JACK  D.  H.  HAYS, 

United  States  Attorney, 

/s/  EVERETT  L.  GORDON, 

Assistant  United  States 
Attorney. 

[Endorsed]:     Filed  July  2,  1954. 


[Title  of  District  Court  and  Cause.] 

JUDGMENT  IN  RE  TRACT  112 
(PARCEL  B) 

This  cause  coming  on  regularly  to  be  heard  before 
the  Court  this  2nd  day  of  July,  1954,  upon  the 
Stipulation  between  the  defendants  E.  L.  Jarnagin 
and  Erma  Jane  Jarnagin,  husband  and  wife,  and 
the  plaintiff.  United  States  of  America,  and 

It  appearing  to  the  Court  that  the  sum  of 
$9,566.00  has  been  deposited  in  the  registrj^  of  this 
Court  as  estimated  just  compensation  for  the  fol- 
lowing described  real  estate : 

Tract  No.  112— Parcel  B 

That  portion  of  the  North  Half  of  the  North- 
west Quarter  (NI/2NWI/4)  of  Section  Seven- 
teen (Sec.  17),  Tow^iship  Two  North  (T2N), 
Range  One  West  (RIW),  Gila  and  Salt  River 
Meridian,  County  of  Maricopa,  State  of  Ari- 
zona, described  as   follows,  basis   of  bearings 
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being  transverse  Mereator  Grid,  Central  Zone, 
Arizona : 

Beginning  at  the  Noi*thwest  corner  of  said 
Section  17 ;  thence  along  the  North  line  of  said 
Section  South  89°  59' 17"  East  977.72  feet; 
thence  South  42°  48' 58"  West  1438.57  feet, 
more  or  less,  to  the  West  line  of  said  Section 
17;  thence  North  along  said  West  line  1055.45 
feet,  more  or  less,  to  the  point  of  beginning. 

Containing  11.84  acres,  more  or  less,  includ- 
ing 0.79  acre,  more  or  less,  in  Street. 

It  Is  Ordered,  Adjudged  and  Decreed  that  the 
reasonable  just  compensation  for  the  taking  of  the 
unencumbered  fee  simple  title  to  the  lands  here- 
inabove described  is  the  sum  of  $9,566.00,  inclusive 
of  interest,  and  that  title  in  fee  simple  to  said 
lands  is  now  vested  in  the  United  States  of  Amer- 
ica, and  is  hereby  confirmed  and  held  to  be  in  the 
United  States  of  America. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  said  sum  having  been  paid  to  said  defendants 
pursuant  to  the  order  of  this  Court  entered  herein 
on  June  18,  1954,  that  the  award  and  judgment  ren- 
dered in  favor  of  said  defendants  be,  and  the  same 
is  fully  discharged,  paid  and  satisfied. 

Done  in  Open  Court  this  2nd  day  of  July,  1954. 

/s/  DAVE  W.  LINO, 
Judge,  United  States  District  Court,  for  the  Dis- 
trict of  Arizona. 

[Endorsed] :     Filed  July  2,  1954. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  INTERVENTION 

Comes  now  the  following  named  Arizona  Corpo- 
rations and  residents  of  Maricopa  County,  Arizona : 

1.  Adaman  Mutual  Water  Company,  an  Arizona 
Non-Profit  Corporation,  on  behalf  of  itself  as  a 
water  company  and  ow^ler  of  fee  lands  within  the 
Adaman  Reclamation  Project,  and  on  behalf  of  its 
stockholders  as  their  interests  may  appear; 

2.  All  other  fee  owners,  contract  purchasers  and 
lessees  of  lands  within  the  Adaman  Reclamation 
Project  being: 

Groodyear  Farms,   an  Arizona  Corporation; 

Hariy  A.  Kandarian  and  Bernita  Kanda- 
rian,  husband  and  wife; 

Peter  Nalbandian,  as  his  sole  and  separate 
property ; 

Joseph  E.  Bulfer  and  Mary  Bulfer,  husband 
and  wife; 

Calvin  F.  Jones  and  Margaret  Jones,  hus- 
band and  wife; 

Jonathan  Thomas  Rogers,  a  single  man; 

Jeiferson  Z.  Rogers,  a  maiTied  man; 

John  Newton  Edge  and  Margaret  Elizabeth 
Edge,  husband  and  wife ; 

Harold  Ralph  Hunt  and  Georgia  May  Hunt, 
husband  and  wife; 

George  Reismami  and  Joanna  Reismann, 
husband  and  wife; 
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Lee  Weldon  Merritt  and  Peggy  Childers 
Merritt,  husband  and  wife ; 

Raymond  F.  Austerman  and  Zula  Auster- 
man,  husband  and  wife; 

John  A.  Sellers  and  Maxine  Sellers,  husband 
and  wife ; 

Marshall  E.  Manley  and  Mary  Elizabeth 
Manley,  husband  and  wife; 

Myron  M.  Mitchell  and  Irene  Mitchell,  hus- 
band and  wife; 

Henry  Hallani  Hestand  and  Martha  Sue 
Hestand,  husband  and  wife; 

Chester  Elwood  Hunt  and  Mary  Virginia 
Hunt;  husband  and  wife; 

OUiver  Kissling  and  Peggy  Jean  Kissling, 
husband  and  wife; 

Albert  C.  Lueck  and  Melva  Lueck,  husband 
and  wife; 

Ralph  Ashby  and  Grace  Ashby,  husband  and 
wife; 

Leon  Fort  and  Doris  C.  Fort,  husband  and 
wife ; 

Carlon  A.  Hint  on  and  Verna  Hinton,  hus- 
band and  wife ; 

Roy  Sheppard  and  Dora  L.  Sheppard,  hus- 
band and  wife; 

Herman  Eaton  and  Dorothy  Eaton,  husband 
and  wife ; 

J.  Elmer  Woodward  and  Bernice  Wood- 
ward, husband  and  wife; 

Juan  Brashears  and  Betty  Brashears,  hus- 
band and  wife; 
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J.  L.  Bunger  and  Kathryn  Bunger,  husband 
and  wife ; 
Leon  Gr.  Galley; 
Archer  W.  Seaver; 
Ray  M.  Lorette; 
George  W.  Busey; 
B.  W.  Mullins; 
James  H.  Sharp; 
Jewell  J.  Stone ; 

by  and  through  their  duly  authorized  attorneys, 
Snell  &  Wilmer,  and  respectfully  move  this  Court 
to  grant  and  allow  tlie  filing  of  the  Petition  for  In- 
tervention attached  hereto  for  the  following  rea- 
sons: 

I. 
By  and  under  the  above-entitled  action  the 
United  States  of  America  and  the  United  States 
Air  Force  have  taken  and  condemned  approxi- 
mately two  Inmdred  thirty-nine  (239)  acres  of  land 
in  Maricopa  County,  Arizona,  of  which  approxi- 
mately two  hundred  thirty-three  (233)  acres  are 
located  within  the  Adaman  Reclamation  Project, 
for  purposes  of  extending  and  improving  the  run- 
ways and  facilities  of  Luke  Air  Force  Base  at 
Litchfield  Park,  Arizona. 

11. 

As  the  direct  and  natural  result  of  the  admitted 
and  acknowledged  takings  in  the  action  above-de- 
scribed, certain  other  substantial  property  and 
property  rights  have  also  been  taken,  and  certain 
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other  property  and  property  rights  so  seriously 
diminished  and  restricted  as  to  amount  to  a  taking, 
none  of  which  have  been  included  in  the  above-en- 
titled action,  nor  has  compensation  therefor  been 
otherwise  made  by  the  said  United  States  of  Amer- 
ica and  United  States  Air  Force. 

III. 

The  result  of  these  unacknowledged  and  unad- 
mitted takings  and  damages  is  that  the  above  named 
parties  are  suffering  and  will  suffer  substantial  loss 
of  property  and  property  rights  without  compensa- 
tion therefor  unless  they  are  allowed  by  this  Court 
to  become  paii;ies  to  the  above-entitled  action  and 
thereby  given  an  opportunity  to  state  and  prove 
their  claims  and  the  damages  and  takings  they  have 
suffered. 

IV. 

Intervention  in  the  above-entitled  action  is  both 
the  proper  procedure  and  the  only  procedure  by 
and  under  which  the  above  named  parties  can  se- 
cure the  relief  to  which  they  are  entitled. 

SNELL  &  WILMEE, 

By  /s/  EDWARD  JACOBSON, 

Attorney  for  Above  Named 
Movants. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  July  24,  1954. 
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In  the  United  States  District  Court  for  the 
District  of  Arizona 

No.  Civil  1949 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

238.77  ACRES  OF  LAND,  More  or  Less,  Situate 
in  Maricopa  County,  State  of  Arizona, 
and  STATE  OF  ARIZONA;  CHESTER 
FULLER  and  MAXINE  FULLER,  Husband 
and  Wife,  et  al., 

Defendants, 

GOODYEAR  FARMS,  an  Aiizona  Corporation; 
ADAMAN  MUTUAL  WATER  COMPANY, 
an  Arizona  Non-Profit  Corj)oration ;  CARLON 
A.  HINTON  and  YERNA  HINTON,  His 
Wife;  RAYMOND  F.  AUSTERMAN  and 
ZULA  AUSTERMAN,  His  Wife,  et  al.. 

Interveners. 

PETITION    FOR   INTERYENTION 

Comes  now  Snell  &  Wilmcr,  attorneys  for  Inter- 
veners and  for  their  Petition  of  Intervention  allege 
as  follows: 

I. 

On  November  27,  1953,  the  United  States  of 
America  filed  a  Complaint  in  the  above-entitled  ac- 
tion seeking  the  condemnation  of  certain  ])roperty 
therein  described;  the  Secretary  of  the  Air  Force 
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of  the  United  States  of  America  filed  a  Declaration 
of  Taking,  taking  these  lands  alleged  to  be  neces- 
sary for  use  in  connection  with  Luke  Air  Force 
Base,  Maricopa  County,  State  of  Arizona;  and,  on 
the  same  date,  an  Order  for  Delivery  of  Possession 
of  all  said  lands  was  entered  by  this  Court  directing 
the  possession  and  control  of  the  said  property  be 
suiTendered  to  the  United  States  of  America  on  or 
before  December  1,  1953. 

II. 

Thereafter,  Plaintiff,  the  United  States  of  Amer- 
ica, did  take  possession  of  all  of  the  above  referred 
to  lands  and  the  Air  Force  of  the  United  States 
of  America  put  the  same  to  the  use  of  extending 
and  improving  the  nmways  and  attendant  facilities 
for  Luke  Air  Force  Base,  at  Litchfield  Park,  Mari- 
copa County,  Arizona,  which  said  extended  runways 
and  improved  facilities  are  now  in  use  by  the  said 
Air  Force  of  the  United  States  of  America. 

III. 

In  the  above-entitled  action  and  by  the  Order  for 
Delivery  of  Possession  therein,  the  Plaintiff,  the 
United  States  of  America,  took  approximately  two 
hundred  thirty-three  (233)  acres  of  land  located 
within  the  Adaman  Reclamation  Project  (herein- 
after called  ''Project"),  which  Project  contained, 
before  said  taking  a  total  of  tw^o  thousand  eight 
hundred  thirty-one  (2831)  acres,  more  or  less.  The 
remaining  two  thousand  five  hundred  ninety-eight 
(2598)  acres  in  the  Project  are  comprised  of  thirty- 
nine  (39)  tracts  of  land  all  but  one  of  which  has 


42  Goodyear  Farms,  etc.,  et  al. 

been  and  now  is  being  nsed  for  residential  and/or 
agricultural  purposes.  The  Project,  the  location  of 
the  lands  taken  therefrom  and  of  the  thirty-nine 
(39)  tracts  remaining  and  the  names  of  the  o^^^lers, 
contract  purchasers  and  lessees  thereof  are  more 
particularly  shown  on  a  map  attached  hereto  and 
made  a  part  hereof  by  reference  as  Exhibit  1. 

IV. 
Said  Project  has  been  and  is  now  being  served 
water  by  the  Adaman  Mutual  Water  Company,  an 
Arizona  Non-Profit  Corporation  (hereinafter  called 
''Company"),  which  Company  is  owned  by  the 
owaiers  of  the  lands  in  the  Project  and  which  Com- 
pany, for  the  purpose  of  furnishing  water  to  the 
lands  in  the  Project  has  drilled  wells,  constiiicted 
ditches,  pipelines  and  installed  and  maintained 
pumps,  machinery  and  other  facilities  for  these 
purposes  having  invested  therefor  a  capital  siun 
in  execess  of  Three  Hundred  Seventy  Thousand 
and  no/100  ($370,000.00)  Dollars. 

v. 

The  Interveners  herein  (all  natural  persons 
hereinafter  listed  being  residents  of  Maricopa 
County,  Arizona)  are: 

a.  Adaman  Mutual  Water  Company,  an  Arizona 
Non-Profit  Corporation,  on  behalf  of  itself  as  a 
water  company  and  owner  of  fee  lands  within  the 
Project,  and  on  behalf  of  its  stockholders  as  their 
interest  may  appear ; 
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b.  All  other  fee  owners  of  lands  witMn  the 
Project  being: 

Goodyear  Famis,  an  Arizona  Corporation ; 

Harry  A.  Kandarian  and  Bernita  Kanda- 
rian,  husband  and  wife; 

Peter  Nalbandian,  as  his  sole  and  separate 
property ; 

Joseph  E.  Bulfer  and  Mary  Bulfer,  husband 
and  wife ; 

Calvin  F.  Jones  and  Margaret  Jones,  hus- 
band and  wife ; 

Jonathan  Thomas  Rogers,  a  single  person; 

Jefferson  Z.  Rogers,  a  married  man; 

John  Newton  Edge  and  Margaret  Elizabeth 
Edge,  husband  and  wife; 

Harold  Ralph  Hunt  and  Georgia  May  Hunt, 
husband  and  wife; 

George  Reismann  and  Joanna  Reismann, 
husband  and  wife ; 

Lee  Weldon  Merritt  and  Peggy  Childers 
Merritt,  husband  and  wife; 

Raymond  F.  Austerman  and  Zula  Auster- 
man,  husband  and  wife. 

c.  All  owners  of  equitable  interests  (under  Con- 
tracts of  Purchase)  in  lands  within  the  Project 
being : 

John  A.  Sellers  and  Maxine  Sellers,  husband 
and  wife; 

Marshall  E.  Manley  and  Mary  Elizabeth 
Manley,  husband  and  wife; 
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Myron  M.  Mitchell  and  Irene  Mitchell,  hus- 
band and  wife; 

Heniy  Hallam  Hestand  and  Martha  Sue 
Hestand,  husband  and  wife ; 

Chester  Elwood  Hunt  and  Mary  Virginia 
Hunt,  husband  and  wife ; 

Olliver  Kissling  and  Peggy  Jean  Kissling, 
husband  and  wife; 

Albert  C.  Lueck  and  Melva  Lueck,  husband 
and  wife ; 

Ralph  Ashby  and  Grace  Ashby,  husband  and 
wife ; 

Leon  Fort  and  Doris  C.  Fort,  husband  and 
wife; 

Carl  on  A.  Hinton  and  Verna  Hinton,  hus- 
band and  wife ; 

Roy  Sheppard  and  Dora  L.  Sheppard,  hus- 
band and  wife; 

Herman  Eaton  and  Dorothy  Eaton,  hus]:)and 
and  wife ; 

J.  Elmer  Woodward  and  Bernice  Woodward, 
husband  and  wife; 

Juan  Brashears  and  Betty  Brashears,  hus- 
band and  wife; 

J.  L.  Bunger  and  Kathryn  Bunger,  husband 
and  wife; 

Calvin  F.  Jones  and  Margaret  P.  Jones,  hus- 
band and  wife. 

d.     All  lessees  of  lands  within  the  Project  being: 

Leon  G.  Gailey, 
Archer  W.  Seaver, 
Ray  M.  Lorette, 
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George  W.  Busey, 
B.  W.  Mullins, 
R.  F.  Austerman, 
James  H.  Sharp, 
Jewell  J.  Stone. 

Interveners'  lands  within  the  Project,  the  desig- 
nation as  to  whether  the  same  are  owned  in  fee, 
being  purchased  under  contract  or  being  leased  and 
the  location  of  the  same  are  as  shown  by  the  tracts 
numbered  one  (1)  through  thirty-nine  (39)  on  the 
map  incorporated  herein  as  Exhibit  1. 

The  name  of  the  owner,  purchaser  or  lessee,  the 
tract  number  and  the  legal  description  of  each  such 
tract  of  land  whether  held  in  fee,  being  purchased 
under  contract  or  leased  is  set  forth  in  Exhibit  2, 
attached  hereto  and  made  a  part  hereof  by  refer- 
ence. 

The  form  of  deed  under  which  all  Interveners 
who  are  fee  owners  hold  (with  certain  exceptions 
hereinafter  noted)  is  that  set  forth  as  Exhibit  3, 
attached  hereto  and  made  a  part  hereof  by  refer- 
ence. 

The  form  of  deed  under  which  fee  owners  Jo- 
seph E.  Bulfer  and  Mary  Bulfer,  husband  and 
wife,  and  Lee  Weldon  Merritt  and  Peggy  Childers 
MeiTitt,  husband  and  wife,  hold,  is  substantially  the 
same  as  Exhibit  3  except  for  the  fact  that  it  in- 
cludes, in  addition,  a  mineral  reservatioji  clause 
substantially  in  the  foim  set  forth  as  Exhibit  -i  at- 
tached hereto  and  made  a  part  hereof  by  reference. 
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The  form  of  deed,  by  and  under  which  the  follow- 
ing named  Interveners  who  are  fee  owners  of  Proj- 
ect lands  hold  title  to  some  or  all  of  their  lands, 
is  different  from  either  Exhibit  3  or  Exhibit  4. 
However,  in  each  case,  the  predecessor  in  interest 
to  the  said  fee  owners  held  under  deeds  the  same 
or  similar  in  form  to  Exhibit  3,  and  in  no  case  is  the 
claim  for  damages  of  these  Interveners  as  set  forth 
herein  increased,  diminished  or  in  an>"wise  altered 
by  reason  of  such  variation.  These  owners  are : 

Harry  A.  Kandarian  and  Bemita  J.  Kanda- 
rian,  his  wife; 

Peter  Nalbandian,  as  his  sole  and  separate 
property ; 

Jonathan  Thomas  Rogers,  a  single  man ; 

John  N.  Edge  and  Margaret  Edge,  husband 
and  wife; 

Harold  Ralph  Hunt  and  Georgia  May  Hunt, 
husband  and  wife; 

Raymond  F.  Austerman  and  Zula  Auster- 
man,  husband  and  wife. 

The  Forai  of  Agreement  for  Sale  under  which 
all  Interveners  who  are  contract  purchasers  hold 
equitable  title  to  lands  within  the  Project  (with 
certain  exceptions  hereinafter  noted)  is  set  forth  in 
Exhibit  5  attached  hereto  and  made  a  part  hereof 
by  reference. 

The  Form  of  Agreement  for  Sale  under  which 
Calvin  F.  Jones  and  Margaret  P.  Jones,  husband 
and  wife,  and  Carlon  A.  Hinton  and  Yerna  Hinton, 
husband  and  wife,  hold  certain  of  their  lands  is 
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different  from  Exhibit  5.  However,  in  both  cases 
their  predecessors  in  interest  held  under  Agree- 
ments for  Sale  hi  form  set  forth  as  Exhibit  5  and 
deeds  in  form  set  forth  in  Exhibit  3.  And  in  neither 
case  is  the  claim  for  damages  of  these  Interveners 
as  set  forth  herein  increased,  diminished  or  altered 
by  such  variation. 

The  form  of  Lease  under  which  all  Interveners 
who  are  Lessees  hold  leasehold  interests  in  and  to 
lands  within  the  Project  (with  one  exceijtion  here- 
inafter noted)  is  set  forth  in  Exhibit  6  atttached 
hereto  and  made  a  part  hereof  by  reference. 

The  form  of  Lease  under  which  Raymond  F.  Aus- 
terman  holds  a  leasehold  interest  in  certain  of  the 
lands  within  the  Project  is  different  from  Exliibit 
6.  However,  the  difference  in  nowise  increases,  di- 
minishes or  affects  his  claim  for  damages  as  set 
forth  herein. 

VI. 

This  Petition  of  Intervention  is  concerned  gen- 
erally Avith  claims  for  damages  for  two  separate 
kinds  of  takings.  For  convenience  and  clarity  they 
will  hereinafter  be  sometimes  referred  to  as  ''Eight 
Per  Cent  Taking"  and  "Aircraft  Taking."  All  fee 
owners  and  contract  purchasers  in  the  Project  ai'e 
claimants  for  damages  under  the  "Eight  Per  Cent 
Taking."  All  owners,  contract  purchasers  and  les- 
sees in  the  Project  of  lands  lying  generally  in  the 
path  of  jet  aircraft  flight  (being  generally  the  lands 
in  the  southern  half  of  the  Project)  are  claimants 
for  damages  under  "Aircraft  Taking." 
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Eight  Per  Cent  Taking: 

VII. 

As  heretofore  alleged,  x^daman  Mutual  Water 
Company  is  a  Non-Profit  Corporation  organized 
nnder  the  laws  of  the  State  of  Arizona.  Its  purpose 
is  to  provide  irrigation  water  and  irrigation  facili- 
ties for  the  lands  within  the  Project  together  with 
some  domestic  water.  All  of  the  issued  and  out- 
standing stock  of  the  Company  is  owned  hy  Project 
landowners  in  proportion  to  the  acreage  each  owns. 
The  stock  ownership  and  rights  and  obligations  of 
the  stockholders  are  perpetually  and  inseparably 
bound  and  tied  to  the  Project  lands  they  own.  These 
lands  may  not  be  transfeiTed  without  the  stock  in- 
cident thereto,  nor  may  the  stock  be  transferiTd 
without  the  land.  The  initial  cost  of  the  Company 
and  the  cost  and  expense  for  the  maintenance  and 
operation  of  the  Company  are  liens  upon  the  stock 
and  upon  the  land  in  amounts  proportionate  to  the 
acreage  each  tract  bears  to  the  total  acreage  of  the 
Project.  The  obligation  to  pay  the  charges  and  as- 
sessments therefor  are  like  the  liens  they  create,  in- 
separably appurtenant  to  the  lands  concerned,  may 
not  be  transferred  or  se])arated  therefrom,  and  are 
subject  to  enforcement  by  foreclosure,  all  of  which 
is  more  particularly  set  forth  in  the  following  Ex- 
hibits incorporated  herein  and  made  a  part  hereof 
by  reference: 

Exhibit  7,  being  the  Articles  of  Adaman  Mu- 
tual Water  Company  and  Amendment  thereto ; 
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Exhibit  8,  being  the  Bylaws  of  Adaman 
Mutual  Water  Company; 

Exhibit  9,  being  the  Stock  Subscription 
Agreement  to  which  each  fee  owner  and  con- 
tract purchaser  of  lands  within  the  Project  is 
signatory. 

which  obligations  to  the  Adaman  Mutual  Water 
Company  are  further  referred  to  in  the  deeds, 
agreements  for  sale  and  leases  as  set  forth  in  Ex- 
hibits 3,  4,  5  and  6  hereof. 

VIII. 

The  aforedescribed  Order  for  Delivery  of  Posses- 
sion for  approximately  two  hundred  thirty-three 
(233)  acres  of  lands  within  the  Project  represents 
a  taking  of  approximately  8.3  per  cent  of  the 
former  total  Project  acreage.  However,  the  cost 
of  maintenance  of  the  Adaman  Mutual  Water 
Company  is  neither  decreased  by  8.3  per  cent  or  at 
all,  for  the  reason  that  no  decrease  was  possible  or 
was  made  in  the  number  of  wells,  or  in  the  number, 
length  or  size  of  ditches,  pipelines,  pumps  or  other 
facilities  of  the  Company  in  order  to  serve  what 
remains  of  the  Project.  Neither  were  any  other 
substitute  lands  available  for  inclusion  within  the 
Project.  Therefore,  91.7  per  cent  of  the  lands  in 
the  Project  (being  all  that  now"  remains  after  con- 
demnation) will  forever  and  a  day  bear,  in  addi- 
tion to  their  fair  proportion  of  the  cost  of  the  main- 
tenance and  operation  of  the  Company,  the  burden 
of  an  added  8.3  per  cent  of  this  cost  formerly  borne 
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by  lands  removed  therefrom  by  the  said  Declaration 
of  Taking. 

IX. 
These  Interveners  further  allege  that  the  ap- 
proximately two  hundred  thirty-three  (233)  acres 
of  land  within  the  Project  taken  by  the  United 
States  of  America,  by  virtue  of  the  Order  for  De- 
livery of  Possession,  was,  as  heretofore  set  forth, 
impressed  with  the  perpetual  and  non-separable 
obligation  to  pay  and  maintain  its  prorata  share 
of  the  cost  of  the  construction,  operation  and  main- 
tenance of  the  Company's  facilities;  and  said  obli- 
gation constituted  covenants  running  with  and  liens 
upon  that  land.  Therefore,  the  United  States  of 
America,  in  taking  said  land  but  refusing  to  recog- 
nize or  assume  the  obligation  of  the  cost  of  the 
prorata  share  of  the  operation  and  maintenance 
expense  (and  assuming  only  the  obligation  of  the 
prorata  share  of  initial  construction  cost)  has  taken 
substantial  and  valuable  rights  from  the  Company 
and  the  stockholders  thereof.  These  are  the  rights 
to  assess  and  collect  from  the  owners  of  such  lands 
the  prorata  share  of  such  costs  of  the  maintenance 
and  operation  of  the  Company  and  such  taking  con- 
stitutes at  law  a  taking  for  which  compensation 
must  be  granted. 

X. 
These  Interveners  allege  8.3  per  cent  of  the  aver- 
age annual  operation  and  maintenance  cost  of  the 
facilities  of  the  Company  (exclusive  of  charges  for 
water  used)  is  approximately  Sixteen  Hundred  and 
no/100    ($1600.00)    Dollars  per  year.   Interveners 
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further  allege  the  amount  necessaiy  to  be  invested 
at  six  (6)  per  cent  per  annum  to  provide  said  sum 
is  Twenty-seven  Thousand  and  no/100  ($27,000.00) 
Dollars.  In  addition,  Interveners  allege  the  life  of 
these  facilities  is  not  to  exceed  fifteen  (15)  years. 
The  present  day  value  of  the  annual  payment  which 
would  otherwise  have  been  made  by  the  owners  of 
the  lands  taken,  had  they  remained  within  the  Proj- 
ect, to  amortize  the  investment  in  the  Project  dur- 
ing the  ensuing  fifteen  (15)  years  so  that  the  facili- 
ties would  be  replaced  as  needed,  is  approximately^ 
Thirty  Thousand  and  no/100  ($30,000.00)  Dollars. 

Aircraft  Taking: 

XI. 

As  the  direct  and  natural  result  of  the  extension 
of  the  jet  aircraft  runways  (being  the  principal  use 
to  which  condemned  Project  lands  were  put),  the 
domestic  and  agricultural  uses  of  certain  of  the 
remaining  Project  lands,  and  the  value  of  the  im- 
provements thereon,  are  seriously  curtailed  and 
diminished,  and,  in  some  cases,  totally  destroyed. 
This  curtailment,  value  diminution  or  destruction, 
amounting  in  fact  to  a  taking,  affects  in  varying 
degrees  all  of  the  Interveners  who  are  owners,  con- 
tract purchasers  or  lessees  of  Tracts  20,  21,  19, 
22,  16,  38,  23,  17,  39,  24,  25  and  18,  as  shown  on 
Exhibit  1. 

XII. 

Interveners  allege  that  during  an  average  day 
approximately  four  hundred  (400)  jet  planes  from 
Luke  Air  Force  Base  will  take  off  from  one  of  two 
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runways,  said  take-off  direction  being  from  north- 
east toward  the  southwest  (being  against  the  direc- 
tion of  the  prevailing  winds).  Said  take-offs  will 
vary  from  single  planes  to  groups  of  two  or  more 
planes.  The  frequency  of  said  take-offs  mil  vary 
from  hour  to  hour  during  an  average  day  from  a 
low  of  a  few  planes  per  hour  in  the  evening  to  highs 
of  eighty  (80)  or  more  per  hour  during  certain  of 
the  morning,  noon  and  early  afternoon  houi^  and 
that  the  times  of  such  take-offs  will  vary  from  day 
to  day.  The  two  runways  aforedescribed  are  more 
clearly  shown  as  the  heavy  solid  blue  lines  on  the 
map  entitled  "Exhibit  1." 

XIII. 

Interveners  allege  that  the  height  of  said  planes 
taking  off  from  the  northern  runway  as  they  cross 
the  lands  of  Interveners  nearest  the  runways  is 
ten  (10)  feet  above  the  ground  and  the  height  said 
planes  cross  lands  of  Interveners  farthest  from  the 
runways  is  only  one  hundred  twenty  (120)  feet 
above  the  ground;  that  the  height  of  the  planes 
taking  off  from  the  southernmost  runway  as  they 
cross  lands  of  Interveners  nearest  the  runway  is 
fifty  (50)  feet  above  the  ground  and  as  they  cross 
the  farthest  lands,  one  hundred  eighty  (180)  feet 
above  the  ground;  all  as  more  clearly  shows  on 
Exhibit  1. 

XIV. 

Interveners  allege  that  danger  from  such  planes, 
the  flames  shooting  behind  them,  the  tow  targets 
and  machinery  and  oil  they  drop,  the  deafening 
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noise  they  create  and  the  constant  fear  of  crashes 
into  people  working  the  fields,  into  farm  machinery 
or  into  barns,  homes,  water  towers,  etc.,  causes  the 
following  damages  (to  a  greater  or  lesser  degree  to 
each  Intervener  depending  on  the  relative  location 
of  the  tract,  the  improvements  thereon  and  the  use 
or  uses  to  which  the  tract  and  the  improvements 
thereon  are  put)  : 

(a)  Interveners  with  houses  find  the  houses  be- 
come unsafe  in  which  to  live.  Other  houses  become 
so  noisy  and  shaken  as  to  prohibit  their  being  sat- 
isfactory dwellings  or  places  within  which  to  con- 
duct a  family  life  and  raise  children. 

(b)  Interveners  raising  crops  (such  as  cotton) 
of  a  character  to  require  dusting  by  plane  are  com- 
pletely unable  to  secure  the  services  of  certain  crop 
dusters  and  can  secure  others  only  upon  certain 
week  ends  when  it  is  known  in  advance  that  the  jet 
planes  will  not  be  flying,  (and  then,  only  if  the  air 
conditions  are  satisfactory),  causing  damage  to 
crops,  making  the  farming  thereof  more  expensive 
and  precarious,  and,  in  some  cases,  making  lands 
unusable  for  such  crops. 

(c)  Interveners  engaged  in  feeding  beef  cattle 
for  market  must  extend  the  feeding  time  period  by 
one-third  in  order  to  make  up  for  the  two  to  five- 
week  period  it  takes  for  new  cattle  to  quiet  and  be- 
come partially  accustomed  to  the  noise. 

(d)  Interveners  engaged  in  grazing  beef  cattle 
on  alfalfa  must  similarly  extend  the  duration  graz- 
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ing  period  as  the  cattle  in  the  field  never  become 
completely  accustomed  to  the  noise. 

(e)  Interveners  engaged  in  dairying  are  dam- 
aged by  both  lesser  milk  production  and  lowered 
butterf at  content  of  milk  as  the  result  of  said  noise 
and  disturbance. 

(f)  Interveners  engaged  in  raising  or  feeding 
any  livestock  or  in  dairying  must  get  rid  of  all  tem- 
peramental animals. 

(g)  All  Interveners  hereunder,  allege  the  con- 
stant proximity  of  the  planes  and  the  attendant 
noise  and  danger  decreases  the  efficiency  of  all  farm 
labor  by  at  least  twenty-five  (25)  per  cent. 

(h)  Certain  Interveners  whose  lands  lie  closest 
to  the  runways  find  the  planes  so  low  as  to  eliminate 
all  use,  agricultural,  domestic  or  otherwise,  of  said 
lands. 

(i)  All  Interveners  herein  find  tillable  hours  re- 
duced, farm  machinery  damaged  by  dropped  tow 
targets  and  parts,  farm  values  and  home  values 
diminished  or  destroyed,  together  with  multiple 
other  attendant  and  auxiliary  damages. 

XV. 

Intervener,  Goodyear  Farms,  owner  of  Tract  19, 
said  tract  being  a  parcel  of  land  approximately  fif- 
teen (15)  acres  in  size  (located  as  shown  on  Ex- 
hibit 1  hereof,  the  property  description  for  which 
is  set  forth  in  Exhibit  2  hereof)  claims  and  alleges : 
That  prior  to  the  events  and  takings  by  the  United 
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States  of  America  and  the  United  States  Air  Force 
heretofore  set  forth  in  this  Petition,  said  Tract  19 
had  a  fair  market  value  of  Five  Hundred  and 
no/100  ($500.00)  Dollars  per  acre.  Further,  that 
since  these  events,  a  good  portion  of  Tract  19  has 
been  rendered  wholly  and  totally  useless  for  any 
purpose,  agricultural,  domestic  or  otherwise.  And 
the  remainder  of  said  tract  has  been  so  substantially 
taken  and  natural  agricultural  and  domestic  uses 
to  which  it  could  and  was  previously  put,  so  sub- 
stantially restricted,  diminished  and  taken  as  here- 
tofore set  forth  in  this  Petition  (and  particularly 
in  Article  VI  through  XIV  hereof)  as  to  give  said 
tract  now^  a  fair  market  value  of  not  to  exceed  One 
Hundred  and  no/100  ($100.00)  Dollars.  Therefore, 
by  reason  of  the  foregoing.  Intervener,  Goodyear 
Farms,  has  suffered  a  taking  resulting  in  damage  to 
its  above-described  real  property  in  Tract  19  in  the 
sum  of  Six  Thousand  and  no/100  ($6000.00) 
Dollars. 

XVI. 
Intervener,  B.  W.  Mullins,  Lessee  of  the  said 
Tracts  19  and  17  described  in  Article  XV  immedi- 
ately above,  claims  and  alleges  that  but  for  the 
events  and  takings  by  the  United  States  of  Amer- 
ica and  the  United  States  Air  Force  heretofore  set 
forth,  he  would  have  planted  the  fifteen  (15)  acres, 
which  comprise  the  said  Tract  19,  in  cotton.  Be- 
cause, however,  planes  cross  Tract  19  from  the 
northernmost  runway  at  levels  from  ten  to  twenty 
feet  above  the  ground,  and  because  therefore  of  the 
impossibility  of  securing  dusting  by  plane,  the  im- 
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possibility  of  using  either  mechanical  or  human 
pickers,  together  with  the  impossibility  of  defolioa- 
tion,  Intervener  planted  said  fifteen  acres  of  his 
cotton  allotment  in  his  leased  land  being  Tract  17. 
The  best  ground  in  the  said  Tract  17  was,  however, 
already  planted  in  alfalfa  and  it  being  unsound  eco- 
nomically to  plow  up  the  alfalfa,  the  cotton  had  to 
be  planted  in  less  desirable  ground  in  Tract  17.  As 
planes  from  the  northernmost  rimway  cross  Tract 
17  at  levels  of  fifteen  feet,  mechanical  pickers  are 
not  usable.  Said  Intervener  alleges  that  as  the  re- 
sult of  having  to  plant  his  cotton  on  poorer  ground, 
he  will  lose  a  minimum  of  three-quarters  (%)  of  a 
bale  i^er  acre  sustaining  a  total  loss  of  about  eleven 
and  one-half  (11%)  bales,  or  not  less  than  Nineteen 
Hundred  and  no/100  ($1900.00)  Dollars  from  this 
cause;  and  b}^  being  required  to  use  hand  pickers 
instead  of  mechanical  pickers  he  will  lose  an  added 
Three  Himdred  and  no/100  ($300.00)  Dollars  mak- 
ing a  total  loss  to  Intei'vener,  B.  W.  Mullins,  on 
said  Tracts  19  and  17,  of  not  less  than  Twenty-two 
Hundred  and  no/100  ($2200.00)  Dollars. 

XVII. 

Intervener,  Goodyear  Farms,  owner  of  Tract  22, 
said  tract  being  a  parcel  of  land  approximately 
eighty  (80)  acres  in  size,  (located  as  shown  on  Ex- 
hibit 1  hereof,  the  property  description  for  w^hich 
is  set  forth  in  Exhibit  2  hereof),  containing  im- 
provements consisting  of  a  residence,  dairy  barn, 
storage  sheds  and  corrals,  claims  and  alleges  that 
prior  to  the  events  and  takings  by  the  United  States 
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of  America  and  the  United  States  Air  Force  here- 
tofore set  forth  in  this  Petition,  said  Tract  22  had 
a  fair  market  value  of  Five  Hundred  and  no/100 
($500.00)  Dollars  per  acre,  and  the  improvements 
on  said  Tract  22  had  a  fair  market  value  of  Sixty- 
six  Hundred  and  no/100  ($6600.00)  Dollars.  Fur- 
ther, that  since  these  events,  said  lands  and  im- 
provements, and  the  natural  agricultural  and  do- 
mestic uses  to  which  they  can  be  put  have  been  so 
substantially  restricted,  diminished  and  taken  as 
heretofore  set  forth  in  this  Petition  (and  particu- 
larly in  Article  VI  through  XIV  hereof)  as  to  give 
the  land  in  said  tract  a  now  fair  market  value  of 
not  to  exceed  One  Hundred  and  no/100  ($100.00) 
Dollars  per  acre,  and  the  improvements  on  said 
tract  a  fair  market  value  of  not  to  exceed  Nine 
Hundred  and  Ninety  ($990.00)  Dollars,  therefore, 
by  reason  of  the  foregoing.  Intervener,  Goodyear 
Farms,  has  suffered  a  taking  resulting  in  damage  to 
its  above-described  real  property  and  the  improve- 
ments thereon  in  the  sum  of  not  less  than  Thirty- 
seven  Thousand  Six  Hundred  and  Ten  and  no/100 
($37,610.00)  Dollars. 

XVIII. 

Intervener,  James  H.  Sharp,  Lessee  of  Tract  22 
described  in  Article  XVII  immediately  above, 
claims  and  alleges  that  but  for  the  events  and  tak- 
ings by  the  United  States  of  America  and  the 
United  States  Air  Force  heretofore  set  forth,  he 
would  have  been  able  to  dust  the  twenty-eight  acres 
of  cotton  he  is  raising  on  the  said  Tract  22  by  the 
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use  of  crop  dusters  with  planes  and  would  have  been 
able  to  use  mechanical  pickers  for  picking  the  said 
cotton  crop.  Further,  but  for  the  said  events  and 
takings,  said  Intervener  would  be  able  to  cut  al- 
falfa, grown  on  the  balance  of  the  tract  for  green 
feed  with  the  usual  fourteen  foot  high  rig  and 
equipment  necessary  to  load  the  same  up  into  a 
trailer.  Because,  however,  planes  cross  the  said 
Tract  22  from  the  northernmost  runway  at  levels 
from  fifteen  to  twenty  feet  above  the  ground,  and 
because  therefore  of  the  impossibility  of  securing 
dusting  by  plane  or  using  mechanical  pickers.  In- 
tervener alleges  he  will  lose  not  less  than  Fifty-five 
and  no/100  ($55.00)  Dollars  per  acre  on  his  cotton 
crop.  As  Intervener's  cotton  allotment  and  the 
amount  of  acreage  which  he  has  planted  to  cotton) 
is  twenty-eight  (28)  acres,  the  Intervener  alleges  a 
loss  of  not  less  than  Fifteen  Hundred  Forty  and 
no/100  ($1540.00)  Dollars  on  his  cotton  crop.  Fur- 
ther, Intervener  alleges  that  due  to  his  inability  to 
raise  alfalfa  for  green  feed  as  above-described  and 
the  fact  that  he  must  now  raise  it  for  ha 3^,  Inter- 
vener has  sustained  an  additional  loss  of  not  less 
than  Five  Hundred  and  no/100  ($500.00)  Dollars, 
making  the  total  loss  to  Intervener,  James  H. 
Sharp,  a  sum  of  not  less  than  Two  Thousand  Forty 
and  no/100  ($2040.00)  Dollars. 

XIX. 

Intervener,  Goodyear  Fanns,  owner  of  Tract  16, 
said  tract  being  a  parcel  of  land  approximately 
eighty  (80)  acres  in  size  (located  as  shown  on  Ex- 
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hibit  1  hereof,  the  property  description  for  which  is 
set  forth  in  Exhibit  2  hereof)  claims  and  alleges: 
That  prior  to  the  events  and  takings  by  the  United 
States  of  America  and  the  United  States  Air  Force 
heretofore  set  forth  in  this  Petition,  said  Tract  16 
had  a  fair  market  value  of  Five  Hundred  and 
no/100  ($500.00)  Dollars  per  acre.  Further,  that 
since  these  events,  a  good  portion  of  Tract  16  has 
been  rendered  wholly  and  totally  useless  for  any 
purpose,  agricultural,  domestic  or  otherwise.  And 
the  remainder  of  said  Tract  has  been  so  substan- 
tially taken  and  natural  agricultural  and  domestic 
uses  to  which  it  could  and  was  previously  put,  so 
substantially  restricted,  diminished  and  taken  as 
heretofore  set  forth  in  this  Petition  (and  particu- 
larly in  Article  VI  through  XIV  hereof)  as  to  give 
said  tract  a  now  fair  market  value  of  not  to  exceed 
One  Hundred  and  no/100  ($100.00)  Dollars.  There- 
fore, by  reason  of  the  foregoing.  Intervener,  Good- 
year Farms,  has  suffered  a  taking  resulting  in  dam- 
age to  its  above-described  real  property  in  Tract 
16  in  the  sum  of  Thirty-two  Thousand  and  no/100 
($32,000.00)  Dollars. 


Intervener,  George  W.  Busey,  Lessee  of  Tract  16 
described  in  Article  XIX  immediately  above,  claims 
and  alleges  that  but  for  the  events  and  takings  by 
the  United  States  of  America  and  the  United  States 
Air  Force  heretofore  set  forth,  he  would  have  been 
able  to  dust  the  thirty-two  acres  of  cotton  he  is  rais- 
ing on  the  said  Tract  16  by  the  use  of  crop  dusters 
with  planes  and  would  have  been  able  to  use  me- 
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chanical  pickers  for  picking  the  said  cotton  crop. 
Because,  however,  planes  cross  the  said  Tract  16 
from  the  northernmost  runway  at  levels  from  five 
to  twenty-five  feet  above  the  ground,  and  because 
therefore  of  the  impossibility  of  securing  dusting 
by  plane  or  using  mechanical  pickers,  Intervener 
alleges  he  will  lose  not  less  than  Fifty-five  and 
no/100  ($55.00)  Dollars  per  acre  on  his  cotton  crop. 
As  Intervener's  cotton  allottment  (and  the  amount 
of  acreage  which  he  has  planted  to  cotton)  is  thir- 
ty-two (32)  acres,  the  Intervener  alleges  a  loss  of 
not  less  than  Seventeen  Hundred  Sixty  and  no/100 
($1760.00)  Dollars. 

XXI. 
Intervener,  Goodyear  Farms,  owTier  of  Tract  17, 
said  tract  being  a  parcel  of  land  approximately 
sixty-five  (65)  acres  in  size,  (located  as  sho^vn  on 
Exhibit  1  hereof,  the  property  description  for  which 
is  set  forth  in  Exhibit  2  hereof),  containing  im- 
provements consisting  of  a  residence,  dairy  barn, 
storage  shed  and  corrals,  claims  and  alleges  that 
prior  to  the  events  and  takings  by  the  United  States 
of  America  and  the  United  States  Air  Force  here- 
tofore set  forth  in  this  Petition,  said  Tract  17  had 
a  fair  market  value  of  Five  Hundred  and  no/100 
($500.00)  Dollars  per  acre,  and  the  improvements 
on  said  Tract  17  had  a  fair  market  value  of  Seven 
Thousand  and  no/100  ($7000.00)  Dollars.  Further, 
that  since  these  events,  said  lands  and  improve- 
ments, and  the  natural  agricultural  and  domestic 
uses  to  which  they  can  be  put  have  been  so  substan- 
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tially  restricted,  diminished  and  taken  as  hereto- 
fore set  forth  in  this  Petition  (and  particularly  in 
Article  VI  through  XIY  hereof)  as  to  give  the 
land  in  said  tract  a  now  fair  market  value  of  not  to 
exceed  Two  Hundred  and  no/100  ($200.00)  Dollars 
per  acre,  and  the  improvements  on  said  tract  a  fair 
market  value  of  not  to  exceed  Seventeen  Hundred 
Fifty  and  no/100  ($1750.00)  Dollars.  Therefore,  by 
reason  of  the  foregoing.  Intervener,  Goodyear 
Famis,  has  suffered  a  taking  resulting  in  damage 
to  its  above-described  real  property  and  the  im- 
provements thereon  in  the  sum  of  not  less  than 
Twenty-four  Thousand  Seven  Hundred  Fifty  and 
no/100  ($24,750.00)  Dollars. 

XXII. 

Interveners,  Carlon  A.  Hinton  and  Verna  Hin- 
ton,  contract  purchasers  of  Tract  23,  said  tract 
being  a  parcel  of  land  approximately  eighty  (80) 
acres  in  size,  (located  as  shown  on  Exhibit  1  hereof, 
the  property  description  for  which  is  set  forth  in 
Exhibit  2  hereof),  containing  improvements  con- 
sisting of  an  owners'  residence,  a  residence  for 
laborers,  dairy  barn,  auxiliary  barn,  garage,  cor- 
rals and  shop,  claim  and  allege  that  prior  to  the 
events  and  takings  by  the  United  States  of  Amer- 
ica and  the  United  States  Air  Force  heretofore  set 
forth  in  this  Petition,  said  Tract  23  had  a  fair 
market  value  of  Five  Hundred  and  no/100 
($500.00)  Dollars  per  acre,  and  the  improvements 
on  said  Tract  23  had  a  fair  market  value  of  Thirty- 
four     Thousand     Seven     Hundred     and     no/100 
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($34,700.00)  Dollars.  Further,  that  since  these 
events,  said  lands  and  improvements,  and  the  nat- 
ural agricultural  and  domestic  uses  to  which  they 
can  be  put  have  been  so  substantially  restricted,  di- 
minished and  taken  as  heretofore  set  forth  in  this 
Petition  (and  particularly  in  Article  VI  through 
XIV  hereof)  as  to  give  the  land  in  said  tract  a  now 
fair  market  value  of  not  to  exceed  Two  Hundred 
and  no/100  ($200.00)  Dollars  per  acre,  and  the  im- 
provements on  said  tract  a  fair  market  value  of  not 
to  exceed  Five  Thousand  Two  Himdred  Five  and 
no/100  ($5205.00)  Dollars.  Therefore,  by  reason  of 
the  foregoing,  Interveners,  Carlon  A.  Hinton  and 
Verna  Hinton,  have  suffered  a  taking  resulting  in 
damage  to  their  above-described  real  property  and 
the  improvements  thereon  in  the  sum  of  not  less 
than  Fifty-three  Thousand  Four  Hundred  Ninety- 
five  and  no/100  ($53,495.00)  Dollars. 

XXIII. 

Interveners,  Carlon  A.  Hinton  and  Verna  Hinton, 
contract  purchasers  of  Tract  25,  said  tract  being  a 
parcel  of  land  approximately  forty  (40)  acres  in 
size  (located  as  shown  on  Exhibit  1  hereof,  the 
propei'ty  description  for  which  is  set  forth  in  Ex- 
hibit 2  hereof)  claims  and  alleges,  that  prior  to  the 
events  and  takings  by  the  United  States  of  Amer- 
ica and  the  United  States  Air  Force  heretofore  set 
forth  in  this  Petition,  said  Tract  25  had  a  fair  mar- 
ket value  of  Five  Hundred  and  no/100  ($500.00) 
Dollars  per  acre.  Further,  that  since  these  events, 
a    good   portion    of   Tract   25   has   been    rendered 
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wholly  and  totally  useless  for  any  purpose,  agricul- 
tural, domestic  or  otherwise.  And  the  remainder  of 
said  tract  has  been  so  substantially  taken  and  nat- 
ural agricultural  and  domestic  uses  to  which  it 
could  and  was  previously  put,  so  substantially  re- 
stricted, diminished  and  taken  as  heretofore  set 
forth  in  this  Petition  (and  particularly  in  Article 
VI  through  XIV  hereof)  as  to  give  said  tract  a 
now  fair  market  value  of  not  to  exceed  Two  Hun- 
dred Sixty  and  no/100  ($260.00)  Dollars.  Therefore, 
by  reason  of  the  foregoing.  Interveners,  Carlon  A. 
Hinton  and  Venia  Hinton,  have  suffered  a  taking 
resulting  in  damage  to  their  above-described  real 
property  in  Tract  25  in  the  sum  of  Ninety  Six 
Hundred  and  no/100  ($9,600.00)   Dollars. 

XXIV. 

Interveners,  Harold  Ralph  Hunt  and  Georgia 
Ma}^  Himt,  o^\iiers  of  Tract  38,  said  tract  being  a 
parcel  of  land  approximately  eighty  (80)  acres  in 
size,  (located  as  shown  on  Exhibit  1  hereof,  the 
property  description  for  which  is  set  forth  in  Ex- 
hibit 2  hereof),  containing  improvements  consisting 
of  a  residence,  garage,  storage  sheds,  granary,  cor- 
rals and  scales,  claim  and  allege  that  prior  to  the 
events  and  takings  by  the  United  States  of  Amer- 
ica and  the  United  States  Air  Force  heretofore  set 
forth  in  this  Petition,  said  Tract  38  had  a  fair 
market  value  of  Five  Hundred  and  no/100 
($500.00)  Dollars  per  acre,  and  the  improvements 
on  said  Tract  38  had  a  fair  market  value  of  Twenty- 
Three  Thousand  and  no/100   ($23,000.00)    Dollars. 
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Further,  that  since  these  events,  said  lands  and  im- 
provements, and  the  natural  agricultural  and  do- 
mestic uses  to  which  thev  can  be  put  have  been  so 
substantial!)^  restricted,  diminished  and  taken  as 
heretofore  set  forth  in  this  Petition  (and  particu- 
larly in  Article  VI  through  XIV  hereof)  as  to  give 
the  land  in  said  tract  a  now  fair  market  value  of 
not  to  exceed  Two  Hundred  Ninety  and  no/100 
($290.00)  Dollars  per  acre,  and  the  improvements 
on  said  tract  a  fair  market  value  of  not  to  exceed 
Three  Thousand  Four  Hundred  Fifty  and  no/100 
$3,450.00)  Dollars.  Therefore,  by  reason  of  the 
foregoing,  Interveners,  Harold  Ralph  Hunt  and 
Georgia  May  Hunt,  have  suffered  a  taking  result- 
ing in  damage  to  their  above-described  real  prop- 
erty and  the  improvements  thereon  in  the  sum  of 
not  less  than  Thirty-Six  Thousand  Three  Hundred 
Fifty  and  no/100  ($36,350.00)  Dollars. 

XXV. 

Interveners,  George  Reismann  and  Joanna  Reis- 
mann,  owners  of  Tract  39,  said  tract  being  a  parcel 
of  land  approximatel)^  eighty  (80)  acres  in  size 
(located  as  shown  on  Exhibit  1  hereof,  the  property 
description  for  which  is  set  forth  in  Exhibit  2 
hereof)  containing  improvements  consisting  of  a 
residence,  bath  house,  sheds,  granary,  shop,  barn, 
gTain  tanks  and  corrals,  claim  and  allege  that  prior 
to  the  events  and  takings  by  the  United  States  of 
America  and  the  United  States  Air  Force  hereto- 
fore set  forth  in  this  Petition,  said  Tract  39  had  a 
fair  market  value   of  Five   Hundred   and  no/100 
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($500.00)  Dollars  per  acre,  and  the  improvements 
on  said  Tract  39  had  a  fair  market  value  of  Twelve 
Thousand  Five  Hundred  and  no/100  ($12,500.00) 
Dollars.  Further,  that  since  these  events,  said  lands 
and  im23rovements,  and  the  natural  agricultural  and 
domestic  uses  to  which  they  can  be  put  have  been 
so  substantially  restricted,  diminished  and  taken  as 
heretofore  set  forth  in  this  Petition  (and  particu- 
larly in  Article  VI  through  XIY  hereof)  as  to  give 
the  land  in  said  tract  a  now  fair  market  value  of 
not  to  exceed  Two  Hundred  Sixty  and  no/100 
($260.00)  Dollars  per  acre,  and  the  improvements 
on  said  tract  a  fair  market  value  of  not  to  exceed 
Eighteen  Himdred  Seventy-Five  and  no/100  ($1,- 
875.00)  Dollars.  Therefore,  by  reason  of  the  fore- 
going. Interveners,  George  Reismann  and  Joanna 
Reismann,  have  suffered  a  taking  resulting  in  dam- 
age to  their  above-described  real  property  and  the 
improvements  thereon  in  the  siun  of  not  less  than 
Twenty-Xine  Thousand  Eight  Hundred  Twenty- 
Five  and  no/100  ($29,825.00)  Dollars. 

XXVI. 

Interveners,  Raymond  F.  Austerman  and  Zula 
Austerman,  owners  of  Tract  24,  said  tract  being  a 
parcel  of  land  approximately  forty  (40)  acres  in 
size  (located  as  shown  on  Exhibit  1  hereof,  the 
property  description  for  which  is  set  forth  in  Ex- 
hibit 2  hereof),  containing  improvements  consist- 
ing of  a  residence,  dairy  bam,  workers'  residence, 
garage,  shed  and  corrals,  claim  and  allege  that  prior 
to  the  events  and  takings  by  the  United  States  of 
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America  and  the  United  States  Air  Force  hereto- 
fore set  forth  in  this  Petition,  said  Tract  24  had  a 
fair  market  value  of  Five  Hundred  and  no/100 
($500.00)  Dollars  per  acre,  and  the  improvements 
on  said  Tract  24  had  a  fair  market  value  of  Twenty- 
Two  Thousand  Three  Hundred  and  no/100  ($22,- 
300.00)  Dollars.  Further,  that  since  these  events, 
said  lands  and  improvements,  and  the  natural  agri- 
cultural and  domestic  uses  to  which  they  can  be  put 
have  been  so  substantially  restricted,  diminished 
and  taken  as  heretofore  set  forth  in  this  Petition 
(and  particularly  in  Article  YI  through  XIV 
hereof)  as  to  give  the  land  in  said  tract  a  now  fair 
market  value  of  not  to  exceed  Two  Hundred  Thirty 
and  no/100  ($230.00)  Dollars  per  acre,  and  the  im- 
provements on  said  tract  a  fair  market  value  of 
not  to  exceed  Three  Thousand  Three  Hundred 
Forty-Five  and  no/100  ($3,345.00)  Dollars.  There- 
fore, by  reason  of  the  foregoing,  Interveners,  Ray- 
mond F.  Austerman  and  Zula  Austerman,  have  suf- 
fered a  taking  resulting  in  damage  to  its  above- 
described  real  property  and  the  improvements 
thereon  in  the  sum  of  not  less  than  Twenty-Nine 
Thousand  Seven  Hundred  Fifty-Five  and  no/100 
($29,755.00)  Dollars. 

XXVII. 
Interveners,  Leon  Fort  and  Doris  C.  Fort,  con- 
tract purchasers  of  Tract  18,  said  tract  being  a 
parcel  of  land  approximately  eighty  (80)  acres  in 
size  (located  as  shown  on  Exhibit  1  hereof,  the 
property  description  for  which  is  set  forth  in  Ex- 
hibit 2  hereof)    containing  improvements  consist- 
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ing  of  a  residence,  storage  shed  and  corrals,  claim 
and  allege  that  prior  to  the  events  and  takings  by 
the  United  States  of  America  and  the  United  States 
Air  Force  heretofore  set  forth  in  this  Petition,  said 
Tract  18  had  a  fair  market  value  of  Five  Hundred 
and  no/100  ($500.00)  Dollars  per  acre,  and  the  im- 
provements on  said  Tract  18  had  a  fair  market 
value  of  Fifty-Six  Hundred  and  no/100  ($5,600.00) 
Dollars.  Further,  that  since  these  events,  said  lands 
and  improvements,  and  the  natural  agTicultural  and 
domestic  uses  to  which  they  can  be  put  have  been 
so  substantially  restricted,  diminished  and  taken 
as  heretofore  set  forth  in  this  Petition  (and  par- 
ticularly in  Article  VI  through  XIV  hereof)  as  to 
give  the  land  in  said  tract  a  now  fair  market  value 
of  not  to  exceed  Four  Hundred  Seventy  and  no/100 
($470.00)  Dollars  per  acre,  and  the  improvements 
on  said  tract  a  fair  market  value  of  not  to  exceed 
Two  Thousand  Eight  Hundred  and  no/100  ($2,- 
800.00)  Dollars.  Therefore,  by  reason  of  the  forego- 
ing. Interveners,  Leon  Fort  and  Doris  C.  Fort, 
have  suffered  a  taking  resulting  in  damage  to  its 
above-described  real  property  and  the  improve- 
ments thereon  in  the  sum  of  not  less  than  Fifty- 
Two  Hundred  and  no/100  ($5,200.00)  Dollars. 

XXVIII. 

Interveners,  John  Xewton  Edge  and  Mary  Eliza- 
beth Edge,  owners  of  Tracts  35  and  36,  said  tracts 
being  two  parcels  of  land  totalling  approximately 
one  hundred  twenty  (120)  acres  in  size  (located  as 
showTL  on  Exhibit  1  hereof,  the  property  descrip- 
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tion  for  which  is  set  forth  in  Exhibit  2  hereof)  con- 
taining certain  improvements  consisting  of  a  resi- 
dence, two  (2)  dairy  bams,  a  granary,  shops,  a  res- 
idence for  laborers  and  corrals,  claim  and  allege 
that  prior  to  the  events  and  takings  by  the  United 
States  of  America  and  the  United  States  Air  Force 
heretofore  set  forth  in  this  Petition,  the  improve- 
ments on  said  Tracts  35  and  36  had  a  fair  market 
value  in  the  amoimt  of  Thirty-Two  Thousand  and 
no/100  ($32,000.00)  DoUars.  Further,  that  smce 
these  events  the  natural  agTicultural  and  domestic 
uses  to  which  these  improvements  can  be  put  has 
been  so  substantially  restricted,  diminished  and 
taken  as  heretofore  set  forth  in  this  Petition  (and 
particularly  in  Article  VI  through  XI Y  hereof)  as 
to  give  said  improvements  a  now  fair  market  value 
of  not  to  exceed  Twenty-Four  Thousand  and  no/100 
($24,000.00)  Dollars.  Therefore,  by  reason  of  the 
foregoing.  Interveners  John  Newton  Edge  and  Mar- 
garet Elizabeth  Edge,  have  suffered  a  taking  result- 
ing in  damage  to  their  above-described  real  projD- 
erty  and  the  improvements  thereon  in  the  sum  of 
Eight  Thousand  and  no/100  ($8,000.00)  Dollars. 

XXIX. 

Intervener,  Adaman  Mutual  Water  Company,  an 
Arizona  Non-Profit  Corporation,  owner  of  Tract 
20,  said  tract  being  a  parcel  of  land  totalling  ap- 
proximately fifteen  (15)  acres  in  size  (located  as 
shown  on  Exhibit  1  hereof,  the  property  descrip- 
tion for  which  is  set  forth  in  Exhibit  2  hereof)  con- 
taining certain  improvements  consisting  of  a  club 
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house,  two  (2)  hay  bams,  storage  barns,  scales  and 
corrals,  claims  and  alleges  that  prior  to  the  events 
and  takings  by  the  United  States  of  America  and 
the  United  States  Air  Force  heretofore  set  forth 
in  this  Petition,  the  improvements  on  said  Tract  20 
had  a  fair  market  value  in  the  amount  of  Twenty- 
Four  Thousand  and  no/100  ($24,000.00)  Dollars. 
Further,  that  since  these  events  the  natural  agri- 
cultural and  domestic  uses  to  which  these  improve- 
ments can  be  put  has  been  so  substantially  re- 
stricted, diminished  and  taken  as  heretofore  set 
forth  in  this  Petition  (and  particularly  in  Article 
VI  through  XIV  hereof)  as  to  give  said  improve- 
ments a  now  fair  market  value  of  not  to  exceed 
Twenty  Thousand  Four  Himdred  and  no/100  ($20,- 
400.00)  Dollars.  Therefore,  by  reason  of  the  fore- 
going. Intervener,  Adaman  Mutual  Water  Com- 
pany has  suffered  a  takmg  resulting  in  damage  to 
their  above-described  real  propert}^  and  the  im- 
provements thereon  in  the  sum  of  Three  Thousand 
Six  Hundred  and  no/100  ($3,600.00)  Dollars. 

XXX. 

Intervener,  Goodyear  Farms,  owner  of  Tract  21, 
said  tract  being  a  parcel  of  land  totalling  approx- 
imately thirty  (30)  acres  in  size  (located  as  shown 
on  Exhibit  1  hereof,  the  property  description  for 
w^hich  is  set  forth  in  Exhibit  2  hereof),  containing 
certain  improvements  consisting  of  a  residence, 
claims  and  alleges  that  prior  to  the  events  and  tak- 
ings by  the  United  States  of  America  and  the 
United  States  Air  Force  heretofore  set  forth  in  this 
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Petition,  the  improvements  on  said  Tract  21  had  a 
fair  market  value  in  the  amount  of  Forty-Five 
Hundred  and  no/100  ($4,500.00)  Dollars.  Further, 
that  since  these  events  the  natural  agricultural  and 
domestic  uses  to  which  these  improvements  can  be 
put  has  been  so  substantially  restricted,  diminished 
and  taken  as  heretofore  set  forth  in  this  Petition 
(and  particularly  in  Article  VI  through  XIV 
hereof)  as  to  give  said  improvements  a  now  fair 
market  A^alue  of  not  to  exceed  Three  Thousand 
Eight  Hmidred  Twenty-Five  and  no/100  ($3,- 
825.00)  Dollars.  Therefore,  by  reason  of  the  fore- 
going, Intervener,  Goodyear  Farms  has  suffered  a 
taking  resulting  in  damage  to  its  above-described 
real  property  and  the  improvements  thereon  in  the 
simi  of  Six  Hundred  Seventy-Five  and  no/100 
($675.00)  Dollars. 

Wherefore,  Interveners,  and  each  of  them,  pray 
judgment  against  plaintiff,  the  United  States  of 
America  as  follows: 

1.  Adaman  Mutual  AVater  Company  on  behalf 
of  itself,  as  a  water  companj^,  and  owner  of  fee 
lands  within  the  Adaman  Reclamation  Project  and 
on  behalf  of  its  stockholders,  the  other  Interveners 
herein,  as  their  interests  may  appear,  the  total  sum 
of  Fifty-Seven  Thousand  and  no/100  ($57,000.00) 
Dollai's. 

2.  Goodyear  Farms  for  takings  and  damages 
done  to  Tract  19,  said  tract  and  damages  more  par- 
ticularly described  in  Article  XV  hereof,  the  total 
sum  of  Six  Thousand  and  no/100  ($6,000.00)  Dol- 
lars. 
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3.  B.  W.  Miillins  for  takings  and  damages  done 
to  Tracts  17  and  19,  said  tracts  and  damages  more 
particularly  described  in  Article  XVI  hereof,  the 
sum  of  Twenty-Two  Hundred  and  no/100  ($2,- 
200.00)  Dollars. 

4.  Goodyear  Farms  for  takings  and  damages 
done  to  Tract  22,  said  tract  and  damages  more  par- 
ticularly described  in  Article  XVII  hereof,  the 
total  sum  of  Thirty-Seven  Thousand  Six  Hundred 
and  Ten  and  no/100  ($37,610.00)  Dollars. 

5.  James  H.  Sharp  for  takings  and  damages 
done  to  Tract  22,  said  tract  and  damages  more  par- 
ticularly described  in  Article  XVIII  hereof,  the 
total  sum  of  Two  Thousand  Fortj^  and  no/100  ($2,- 
040.00)  Dollars. 

6.  Goodyear  Farms  for  taldngs  and  damages 
done  to  Tract  16,  said  tract  and  damages  more  par- 
ticularly described  in  Article  XIX  hereof,  the  total 
sum  of  Thirty-Two  Thousand  and  no/100  ($32,- 
000.00)  Dollars. 

7.  George  W.  Busey  for  takings  and  damages 
done  to  Tract  16,  said  tract  and  damages  more  par- 
ticularly described  in  Article  XX  hereof,  the  total 
sum  of  One  Thousand  Seven  Hundred  Sixty  and 
no/100  ($1,760.00)  Dollars. 

8.  Goodyear  Farms  for  takings  and  damages 
done  to  Tract  17,  said  tract  and  damages  more  par- 
ticularly described  in  Article  XXI  hereof,  the  total 
sum  of  Twenty-Four  Thousand  Seven  Hundred 
Fifty  and  no/100  ($24,750.00)  Dollars. 
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9.  Carlon  A.  Hinton  and  Verna  Hinton,  his  wife, 
for  takings  and  damages  done  to  Tract  23,  said  tract 
and  damages  more  particularly  described  in  Article 
XXII  hereof,  the  total  sum  of  Fifty-Three  Thou- 
sand Four  Hundred  Ninety-Five  and  no/100  ($53,- 
495.00)  Dollars. 

10.  Carlon  A.  Hinton  and  Verna  Hinton,  his 
wife,  for  takings  and  damages  done  to  Tract  25,  said 
tract  and  damages  more  particularly  described  in 
Article  XXIII  hereof,  the  total  sum  of  Ninety  Six 
Hundred  and  no/100  ($9,600.00)  Dollars. 

11.  Harold  Ralph  Hunt  and  Georgia  May  Hunt, 
his  wife,  for  takings  and  damages  done  to  Tract  38, 
said  tract  and  damages  more  particularly  described 
in  Article  XXIV  hereof,  the  total  sum  of  Thirty- 
Six  Thousand  Three  Hundred  Fifty  and  no/100 
($36,350.00)  Dollars. 

12.  George  Reismann  and  Joanna  Reismann, 
his  wife,  for  takings  and  damages  done  to  Tract  39, 
said  tract  and  damages  more  particularly  described 
in  Article  XXV  hereof,  the  total  sum  of  Twenty- 
Nine  Thousand  Eight  Hundred  Twenty-Five  and 
no/100  ($29,825.00)  Dollars. 

13.  Raymond  F.  Austerman  and  Zula  Auster- 
man,  his  wife,  for  takings  and  damages  done  to 
Tract  24,  said  tract  and  damages  more  particularly 
described  in  Article  XXVI  hereof,  the  total  sum  of 
Twent3^-Nine  Thousand  Seven  Hundred  Fifty-Five 
and  no/100  ($29,755.00)  Dollars. 

14.  Leon  Fort  and  Doris  C.  Fort,  his  wife,  for 
takings  and  damages  done  to  Tract  18,  said  tract 
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and  damages  more  particularly  described  in  Ar- 
ticle XXVII  hereof,  the  total  sum  of  Five  Thou- 
sand Two  Hundred  and  no/100  ($5,200.00)  Dollars. 

15.  John  Newton  Edge  and  Mary  Elizabeth 
Edge,  his  wife,  for  takings  and  damages  done  to 
Tracts  35  and  36,  said  tracts  and  damages  more 
particularly  described  in  Article  XXVIII  hereof, 
the  total  sum  of  Eight  Thousand  and  no/100 
($8,000.00)  Dollars. 

16.  Goodyear  Farms  for  takings  and  damages 
done  to  Tract  21,  said  tract  and  damages  more  par- 
ticularly described  in  Article  XXX  hereof,  the  total 
sum  of  Six  Hundred  Seventy-Five  and  no/100 
($675.00)  Dollars: 

and  as  to  each  of  the  foregoing,  together  with  in- 
terest thereon  at  the  rate  of  six  (6)  per  cent  per 
annum  from  the  date  of  the  filing  of  the  Declara- 
tion of  Taking  (being  November  27,  1953)  until 
paid,  and  for  their  costs  herein  incurred,  together 
with  such  other  relief  as  shall  be  deemed  proper  in 
the  premises. 

SNELL  &  WILMER, 

By  /s/  EDWARD  JACOBSON, 

Attorney  for  Interveners. 

Received  3  copies  of  the  foregoing  Petition  this 
23rd  day  of  July,  1954, 

U.  S.  DISTRICT  ATTORNEY, 

By  /s/  E.  L.  GORDON, 

Assistant  U.  S.  Attorney, 
Attorney  for  Plaintiff. 
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EXHIBIT  3 
(Copy) 

Warranty  Deed 

Know  all  men  by  these  presents :  That 

,Grantor,  with  its  prmcipal  offices 

at ,f or  and  in  con- 
sideration of  the  sum  of  $ ,  to  it 

by   and   , 

,  Grantees,  has 

granted,  sold  and  conveyed  and  by  these  presents 
does  grant,  sell  and  convey  unto  the  said  Grantees 
the  following  described  real  property  located  in  the 
County  of  Maricopa,  State  of  Arizona : 

The  Grantor  excepts  and  reserves  from  this  con- 
veyance and  from  the  premises  hereby  conveyed 
the  following  items : 

Item  1.  Rights  of  way  for  existing  roads,  canals, 
ditches,  laterals,  pipe  lines,  well  sites,  and  pumping 
plants  or  hereafter  to  be  constructed  upon  said 
premises  or  which  the  Adaman  Mutual  Water  Com- 
pany, an  Arizona  corporation,  may  find  convenient 
or  necessary  to  construct  to  carry  out  its  corporate 
purposes,  together  with  the  right  of  ingress  and 
egress  thereto  and  therefrom  over  the  lands  hereby 
conveyed. 

Item  2.  Rights  of  way  for  existing  power  lines 
and  substations  and  telephone  lines  on  said  premises 
together  with  the  right  of  ingress  and  egi^ess  thereto 
and  therefrom. 

Item  3.  All  irrigation  wells  and  domestic  wells 
serving  more  than  one  farm,  pumping  plants,  ma- 
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cMnery,  equipment  and  facilities  incident  to  said 
wells  and  pumping  plants. 

Item  4.  All  subterranean  waters  beneath  said 
premises  not  necessary  for  domestic,  as  distin- 
guished from  irrigation,  use  thereon. 

This  conveyance  is  further  made  subject  to  any 
liabilities  or  obligations  imposed  upon  said  lands 
by  reason  of  the  inclusion  thereof  within  the  bound- 
aries of  the  Adaman  Mutual  Water  Companj^,  an 
Arizona  Corporation. 

To  have  and  to  hold  the  above-described  property, 
together  with  all  and  singular  the  rights  and  ap- 
purtenances thereto  in  anywise  belonging  imto  the 
said  Grantees,  their  heirs  and  assigns  forever.  And 
the  Grantor  hereby  binds  itself,  its  successors  and 
assigns,  to  warrant  and  defend,  all  and  singular,  the 
said  property  unto  the  said  Grantees,  their  heirs 
and  assigns,  against  every  person  whomsoever  law- 
fully claiming  or  to  claim  the  same  or  any  part 
thereof,  except  as  to  taxes  and  assessments  of  all 
natures  and  kinds  levied  and  assessed  upon  or 
against  said  property  or  any  part  thereof  subse- 
quent to  the day  of ,  19 

In  witness  whereof,  the  Grantor  has  caused  this 
instrument  to  be  executed  in  its  corporate  name  by 
its  President  and  its  seal  to  be  hereto  affixed  and 
attested  by  its  Secretary  or  Assistant  Secretary, 
this day  of ,  19 

By , 

Its  President. 
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Attest : 


State  of 

County  of — ss. 

On  this day  of ,  19 .... , 

before  me ,  the  under- 
signed officer,  personally  appeared 

,  who  acknowledged  himself  to  be 

the   of ,  and  that 

as  such ,  being  authorized  so  to  do, 

executed  the  foregoing  instrument  for  the  purposes 
therein  contained,  by  signing  the  name  of  the  cor- 
poration thereto  by  himself  as 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  official  seal. 


Notary  Public. 
My  Commission  Expires : 


EXHIBIT  4 

General  Form  of  Mineral  Reservation 

The  Grantor  excepts  and  reserves  from  this  con- 
veyance and  from  the  j^remises  hereby  conveyed 
the  following  items : 

Item  1.  All  ores  and  minerals  and  all  oil,  gas 
and  other  hydro-carbon  substances  beneath  the  sur- 
face of  the  above-described  premises  with  the  right 
to  explore  and  test  for,  locate,  mine,  drill  for,  ex- 
tract, and  pump  the  same,  including  the  right  of 
access  to  and  the  use  of  such  parts  of  the  surface 
of  said  premises  as  may  be  necessary  for  mining, 


78  Goodyear  Farms,  etc.,  et  al. 

drilling,  extracting,  pumping,  saving  and  removing 
the  same. 


EXHIBIT  5 

(Copy) 
Agreement  for  Sale 

Witness  the  terms  of  this  agreement  of  sale  made 

and  entered  into  this day  of , 

1951,  by  and  between  Goodyear  Farms,  a  corpora- 
tion, hereinafter  called  Seller,  and and 

,  hereinafter 

called  Buyers: 

For  and  in  consideration  of  the  covenants  and 
agreements  to  Buyers  hereinafter  contained,  Seller 

Agrees : 

1.  To  sell  and  convey  unto  Buyers  all  that  cer- 
tain parcel  of  land  situated  in  the  County  of  Mari- 
copa, State  of  Arizona,  described  as  follows,  viz : 

The  Seller  excepts  and  reserves  from  the  above- 
described  premises  and  from  this  agTeement  to 
sell  the  following  items : 

Item  1.  Rights  of  way  for  existing  roads,  canals, 
ditches,  laterals,  pipe  lines,  well  sites,  and  pumping 
plants  or  hereafter  to  be  constructed  upon  said 
premises  by  the  Seller  or  which  the  Adaman  Mutual 
Water  Company,  an  Arizona  corporation,  may  find 
convenient  or  necessary  to  construct  to  carry  out 
its  corporate  purposes,  together  with  the  right  of 
ingress  and  egress  thereto  and  therefrom  over  the 
lands  hereby  agreed  to  be  conveyed. 
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Item  2.  Rights  of  way  for  existing  power  lines 
and  substations  and  telephone  lines  on  said  premises 
together  with  the  right  of  ingress  and  egress  thereto 
and  therefrom. 

Item  3.  All  irrigation  wells  and  domestic  wells 
serving  more  than  one  farm,  pumping  plants,  ma- 
chinery, equipment  and  facilities  incident  to  said 
wells  and  pumping  plants. 

Item  4.  All  subterranean  waters  beneath  said 
premises  not  necessary  for  domestic,  as  distin- 
guished from  irrigation,  use  thereon. 

The  foregoing  exceptions  and  reservations  shall 
inure  to  the  benefit  of  the  Seller's  successors  and 
assigns  and  shall  run  with  the  land. 

Said  premises  so  agreed  to  be  sold,  after  deduct- 
ing the  exceptions  and  reservations,  contain  77.7 
acres  more  or  less. 

2.  Upon  the  payment  in  full  of  the  amount 
therein  agTeed  to  be  paid  by  Buyers,  to  execute  and 
deliver  to  Buyers  a  good  and  sufficient  special  war- 
ranty deed  conveying  said  property  to  Buyers,  sub- 
ject to  all  taxes  and  assessments  on  said  property 

levied  subsequent  to ,  19 and  the 

foregoing    exceptions    and    reservations,    and    the 
rights  of  Adaman  Mutual  Water  Company. 

In  consideration  of  the  foregoing  and  of  the  ex- 
ecution by  Seller  of  this  instrument.  Buyers  agree. 

1.  To  pay  to  Seller  the  principal  sum  of 
$ together  with  interest  thereon  at 
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the  rate  of  ...  .  per  cent  per  annum  from , 

19 ,  on  the  unpaid  balance  until  paid.   Said 

principal  and  interest  shall  be  payable  at  the  offi.ce 

of  Seller  in  Litchfield  Park,  Arizona,  in 

installments  of  $ ,   commencing  as   of 

the day  of ,  19 ,  and 

thereafter  until  the  principal  and  in- 
terest are  fully  paid.  Said payments 

include  the  interest  due  on  date  of  payments  as 
well  as  amortization  of  the  principal.  Attached 
hereto  and  made  a  part  of  this  agreement  is  an 
Amortization  Table  which  shows  the  amount  of 
each  pa^anent  applied  to  interest  and  applied  to  the 
principal  and  the  balance  of  principal  due  after 
crediting  the  paAments  on  the  principal  and  in- 
terest. 

2.     To  pay,  before  they  become  delinquent,  any 
and  all  taxes  and   assessments   on  said  property 

leaded  subsequent  to ,  19 ,  and  all 

assessments  made  by  Adaman  Mutual  Water  Com- 
pany upon  stock  of  said  Company  owned  by  the 
Buyers  and  which  is  appui^enant  to  said  land.  In 
the  event  Buyer  should  fail  to  comply  with  the 
provisions  of  this  paragTaph,  Seller  at  its  option 
may  make  such  pa>Tnents  and  recover  the  amount 
thereof,  plus  interest,  from  the  Buyers  or  it  may 
declare  and  enforce  a  forfeiture  of  all  rights  of  the 
Buyers  under  this  agreement  and  all  interest  of 
the  Buyers  in  the  land  described  herein  in  the  man- 
ner provided  by  Paragraph  2  of  the  Mutual  Agree- 
ments referred  to  on  page  4  hereof. 
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3.  To  keep  the  buildings  erected  and  to  be 
erected  upon  said  premises  insured  against  loss  and 
damage  by  fire  and  tornado  to  the  amount  of  not 
less  than  $ in  such  insurance  com- 
pany or  companies  as  the  Seller  shall  approve,  with 
loss,  if  any,  payable  to  the  Seller  as  its  interest  may 
appear,  and  to  pay  the  premium  for  such  insurance 
and  foi^thwith  deliver  to  Seller  the  policies  of  such 
insurance  and  the  receipts  for  the  premiums  paid; 
and  in  the  event  of  the  Buyers'  default  in  obtaining 
and  delivering  such  policies  forthwith,  the  Seller 
may  at  its  option  procure  such  insurance,  and  the 
premiums  therefor  with  interest  shall  be  repaid  by 
Buyers. 

4.  To  use  reasonable  diligence  to  control  and 
keep  down  Johnson  gTass,  White  Horse  nettles, 
bind  weed  and  all  other  noxious  weeds  and  not  let 
the  same  mature  to  seed;  and  to  keep  all  buildings, 
improvements,  fences  in  as  good  a  state  of  repair  as 
the  same  now  are,  usual  and  ordinary  wear  and 
tear  and  damage  by  fire  and  elements  excepted. 

5.  To  permit  Seller  or  its  agent  to  enter  upon 
the  said  premises  at  any  or  all  reasonable  hours 
for  the  purpose  of  observing  whether  or  not  Buyers 
are  fully  complying  with  all  the  provisions  of  this 
agreement. 

The  Buyers  appoint  the  Seller  irrevocably  their 
attorney  in  fact  to  vote  their  shares  in  Adaman 
Mutual  Water  Company  at  all  stockholders  meet- 
ings until  the  purchase  price  for  said  land  shall 
have  been  fully  paid. 
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It  is  mutually  agreed : 

1.  No  transfer  or  assignment  of  any  rights  here- 
under or  of  shares  of  stock  in  Adaman  Mutual 
AVater  Company  owned  by  Buyers  shall  be  made 
mthout  Seller's  written  consent  first  obtained,  until 
the    following   events    shall   have    concurred:    (1) 

years  from  the  date  hereof  have  elapsed, 

and    (2)    Buyers   shall  have   paid %    of  the 

aforesaid  principal  sum. 

2.  Time  is  of  the  essence  of  this  agreement  and 
in  the  event  the  Buyers  shall  fail  to  make  any  of 
the  payments  herein  agreed  to  be  made  when  same 
shall  become  due  and  i)ayable,  or  in  the  event  the 
Buyers  shall  fail  to  comply  with  any  of  the  terms 
hereof,  then  the  Seller  may,  at  its  option,  enforce 
its  rights  hereunder  either  by  the  forfeiture  of  all 
rights  of  the  Buyers  under  this  agTeement  and  all 
interest  of  the  Buyers  in  the  land  described  herein, 
or  by  a  civil  action  for  specific  performance  or  for 
the  recovery  of  the  purchase  price. 

3.  In  the  event  Seller  elects  to  enforce  the  for- 
feiture provisions  herein,  it  may  declare  such  for- 
feiture by  serving  upon  the  Buyers,  by  mail  ad- 
dressed to  them  at  Litchfield  Park,  Arizona,  or  in 
person,  a  written  declaration  of  forfeiture.  Should 
the  Buyers  fail  to  eliminate  all  delinquencies  and 
be  free  from  any  default,  according  to  the  terms  of 
this  agreement,  before  the  expiration  of  ten  days 
from  the  date  of  said  declaration,  all  rights,  estates 
and  interest  hereby  created  or  then  existing  in  favor 
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of  the  Buyers  or  any  person  claiming  imder  or 
tbrougli  them  shall  utterly  cease,  terminate  and  be- 
come null  and  void,  and  the  right  of  possession  and 
all  equitable  and  legal  interests  in  the  premises  de- 
scribed herein,  and  all  shares  of  stock  of  Adaman 
Mutual  Water  Company  owned  by  the  Buyers  and 
appurtenant  to  said  land,  together  with  all  sums 
of  money  theretofore  paid  by  Buyers,  shall  revert 
to,  revest  in,  and  become  the  sole  property  of  Seller. 

In  witness  whereof  the  said  Goodyear  Farms,  the 
corporate  Seller  above  named,  has  hereunto  caused 
its  corporate  name  to  be  signed  by  its  President 
and  its  corporate  seal  to  be  affixed,  and  attested  by 
its  Assistant  Secretary,  in  triplicate  originals, 
thereunto  duly  authorized,  and  the  said  Buyers  have 
hereunto  subscribed  their  names,  all  on  the  day  and 
year  first  above  written. 

OOODYEAR  FARMS, 

By , 

President, 
Seller. 

Attest : 

> 

Secretary. 


Buyers. 
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State  of  Arizona, 
Comity  of  Maricopa — ss. 

On  this,  the day  of ,  19 , 

before  me,  the  undersigned  officer,  personally  ap- 
peared   ,   who   acknowledged 

himself  to  be  the  President  of  Goodyear  Farms,  an 
Arizona  Corporation,  that  he  as  such  officer,  being 
authorized  so  to  do,  executed  the  foregoing  instru- 
ment for  the  purposes  therein  contained,  by  sign- 
ing the  name  of  the  corporation  by  himself  as  Pres- 
ident. 

In  witness  whereof  I  hereunto  set  my  hand  and 
official  seal. 


Notary  Public. 
My  commission  expires 


State  of  Arizona, 
County  of  Maricopa — ss. 

On  this  the day  of ,  19 , 

before  me,  the  undersigned  officer,  personally  ap- 
peared       and    , 

,  IvMown  to  me  to  be  the 

persons  whose  names  are  subscribed  to  the  within 
instrument  and  that  they  executed  tlie  same  for 
the  purpose  therein  contained. 

In  witness  whereof  I  hereimto  set  my  hand  and 
official  seal. 


Notary  Public. 
My  commission  expires : 
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EXHIBIT  6 
Agricultural  Lease 
To 

This  Lease  made day  of 

,  195 .  . .  . ,  between  Goodyear  Farms,  a 

corporation,   Lessor,   and 

> 

Lessee : 

Witnesseth : 

I. 

In  consideration  of  the  payment  by  Lessee  of 
the  rent  herein  reserved  and  the  performance  of 
and  abiding  his  covenants  herein  contained,  Lessor 
leases  to  Lessee : 

(a)  The of  Section ,  Town- 
ship   ,  Range ,  Gila  and  Salt 

River  Base  and  Meridian,  containing 

acres,  more  or  less ;  and 

Together  mth  all  the  privileges  and  appurte- 
nances thereunto  pertaining  including  such  water 
for  irrigation,  stock  watering  and  domestic  uses,  as 
the  land  described  in  sub-paragraph  (a)  of  this 
ParagTaph  may  be  entitled  to  receive  and  bene- 
ficially use  by  ^drtue  of  such  land  being  within  and 
a  part  of  the  Adaman  Reclamation  Project  and 
in  accordance  with  the  articles  of  incorporation,  the 
by-laws  and  the  rules  and  regulations  of  Adaman 
Mutual  Water  Company,  a  corporation. 
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To  have  and  to  hold  unto  the  Lessee  said  prem- 
ises  and   appurtenances   for   the    term   beginning 

,   195 .  . .  . ,   and   ending 

,  195 .  . .  . ,  unless  this  lease  be  sooner 

terminated  as  herein  provided. 

II. 

In  consideration  of  this  lease.  Lessee  covenants: 

1.  To  pay  (a)  To  Lessor  at  its  of&ce  at  Litch- 
field Park,  Arizona  $ as  rental  for 

the   premises   described  in   sub-paragTaph    (a)    of 
ParagTaph  I  in  the  following  installments : 

$ on ,  195  ....,$ on 

195 .  . .  . ,  and  $ on 

,  195 

2.  To  pay  (b)  to  Adaman  ^lutual  Water  Com- 
pany, as  they  become  due,  all  charges  it  may  make 
for  water  furnished  for  irrigation,  stock  watering 
and  domestic  use  on  the  land  described  in  sub-par- 
agi-aph  (a)  of  Paragi-aph  I. 

Should  Lessee  fail  to  so  pay  said  water  charges 
as  above  provided,  Lessor,  without  notice,  may  (a) 
terminate  this  lease  or  (b)  pay  said  charges  for  ac- 
count of  Lessee  and  add  such  payments  to  the  rent 
agTeed  to  be  paid  by  Lessee  as  provided  in  sub- 
13aragTaph  1  of  this  Paragraph  and  charge  interest 
on  such  payments  at  5%%  per  amium  from  date  of 
pa\nnent. 

3.  To  properly  irrigate  and  care  for  all  trees 
that  may  be  planted  on  the  leased  premises,  and 
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keep  said  premises  iii  a  reasonable  neat,  attractive 
and  orderly  condition. 

4.  He  will  at  all  times  during  the  term  of  this 
lease,  farm  said  premises  in  first-class  husband-like 
manner,  using  reasonable  diligence  to  control  and 
keep  down  Johnson  grass,  White  Horse  Nettles, 
Bind  Weed  and  all  other  noxious  weeds  on  the 
leased  premises  and  along  the  ditches  and  fences 
thereon  and  the  roadways  adjacent  thereto  and  not 
let  the  same  mature  seed;  and  to  use  reasonable 
efforts  to  prevent  and  control  gTasshopper  infesta- 
tion of  said  premises. 

Should  Lessee  fail  to  perform  his  obligations  con- 
tained in  this  sub-paragraph  of  this  ParagTaph  to 
the  satisfaction  of  Lessor,  the  latter,  at  the  expense 
of  Lessee,  may  perform  such  work  and  labor  as  in 
its  judgment  may  be  necessary  to  carry  into  effect 
such  of  the  Lessee's  said  covenants  and  obligations 
with  respect  to  which  he  may  be  in  default,  and 
Lessee  agrees  to  pay  the  Lessor,  upon  demand,  any 
expense  so  incurred. 

5.  To  permit  Lessor  or  its  agents  to  enter  upon 
the  leased  premises  at  any  or  all  reasonable  hours 
for  any  lawful  purpose  not  inconsistent  with 
Lessee's  use  and  occupancy  under  this  lease. 

6.  Not  to  assign  this  lease  or  sublet  any  part  of 
the  leased  premises  without  the  written  consent  of 
Lessor. 

7.  Upon  the  expiration  or  sooner  termination  of 
this  lease,  to  surrender  to  Lessor  peaceable  posses- 
sion of  leased  premises. 
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8.  To  at  all  times  during  the  term  of  this  lease 
keep  all  buildings,  fences,  irrigation  ditches  and  all 
improvements  now  or  hereafter  placed  on  the  prem- 
ises, in  as  good  a  state  of  repair  as  when  possession 
thereof  is  received  by  the  Lessee,  usual  and  or- 
dinary wear  and  tear  and  damage  by  fire  and  ele- 
ments excepted. 

9.  Not  to  commit  waste  upon  or  damage  to  the 
leased  property  or  the  improvements  thereon  or  per- 
mit others  to  do  so. 

III. 
In  case  of  default  of  the  Lessee  in  the  perform- 
ance of  any  of  his  obligations  hereunder,  the  Lessor 
may,  without  notice  to  the  Lessee,  terminate  this 
lease  and  immediately  take  possession  of  the  leased 
premises;  and  such  cancellation  and  re-entry  shall 
not  have  the  effect  of  releasing  the  Lessee  from  any 
of  his  obligations  or  covenants  hereunder. 

In  witness  whereof,  the  Lessor  and  Lessee  have 
executed  this  lease  in  triplicate  the  day  and  year 
first  above  written. 

GOODYEAR  FARMS, 

By , 

Its  Vice  President. 


> 


Lessee. 

Attest : 

Secretary. 


I 
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EXHIBIT  7 

Articles  of  Incorporation  of 
Adaman  Mutual  Water  Company 

Know  All  Men  by  These  Presents : 

That  we,  A.  H.  Zieske,  Kenneth  B.  McMicken,  W. 
N.  Kring,  H.  R.  Hunt,  and  George  Reismann, 
whose  names  are  hereunto  subscribed,  have  asso- 
ciated ourselves  for  the  purpose  of  becoming  in- 
corporated under  the  laws  of  Arizona  and  to  that 
end  do  hereby  make,  adopt,  execute  and  acknowl- 
edge these  articles  of  incorporation. 

Article  I. 
"The  names,  residences  and  post  office  addresses 
of  the  incorporators  are : 

Name:  A.  H.  Zieske: 

Residence:  Litchfield  Park,  Ariz, 

Post  office  address:  Litchfield  Park,  Ariz. 
Name:  Kenneth  B.  McMicken: 

Residence :  Litchfield  Park,  Ariz. 

Post  office  address :  Litchfield  Park,  Ariz. 
Name:  W.  N.  Kring: 

Residence:  Litchfield  Park,  Ariz. 

Post  office  address:  Litchfield  Park,  Ariz. 
Name:  H.  R.  Hunt: 

Residence :  Litchfield  Park,  Ariz. 

Post  office  address :  Litchfield  Park,  Ariz. 
Name :  George  Reismann : 

Residence:  Litchfield  Park,  Ariz. 

Post  office  address :  Litchfield  Park,  Ariz. 


90  Goodyear  Farms,  etc.,  et  al. 

Article  II. 
The  name  of  this  corporation  is  Adaman  Mutual 
Water  Company  and  its  principal  place  of  business 
shall  be  in  and  adjacent  to  Litchfield  Park,  Mari- 
copa County,  State  of  Arizona,  but  it  may  have 
branch  of&ces  and  do  business  and  its  board  of  di- 
rectors may  meet  for  the  transaction  of  business  at 
such  other  places  within  or  without  the  State  of 
Arizona  as  may  be  found  necessary  or  convenient 
for  the  conduct  of  the  business  of  the  corporation. 

Article  III. 
The  general  nature  of  the  business  proposed  to 
be  transacted  and  carried  on  by  this  corporation  is 
as  follows: 

1.  To  acquire  water  rights  by  purchase  or  ap- 
propriation; to  purchase  or  otherwise  provide  a 
system  of  water  works  for  the  irrigation  of  the  East 
Half  of  Sections  1,  12,  and  13 ;  Township  2  North ; 
Range  2  West  of  the  Gila  and  Salt  River  Base 
and  Meridian ;  and  Sections  6,  7  and  18 ;  ToT\iiship 
2  North ;  Range  1  West  of  the  Gila  and  Salt  River 
Base  and  Meridian  in  Maricopa  County,  Arizona, 
containing  2880  acres  more  or  less,  and  for  domestic 
use  of  the  owners  of  said  land;  said  land  shall  be 
loio^vn  as  the  Adaman  Reclamation  Project,  and 
is  hereinafter  called  the  "Project." 

Said  corporation  shall  be  a  non-profit  one  and 
not  be  deemed  a  common  carrier  or  public  service 
corporation  but  shall  be   operated   solely  and  ox- 
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clusivelj^  for  the  benefit  of  its  stockholders.  No  per- 
son not  owning  or  having  a  contract  to  purchase 
land  in  the  Project  mav  be  a  stockholder  in  this 
Corporation. 

2.  To  hold  real  estate  either  in  fee  or  by  lease- 
hold to  the  extent  reasonably  necessary  for  its  busi- 
ness; to  issue  bonds  in  any  amount  authorized  by 
law  to  secure  funds  for  corporate  purposes  and  to 
secure  the  payment  thereof  by  mortgage  or  deed  of 
trust  upon  the  whole  or  any  part  of  the  real  or  per- 
sonal property  of  the  corporation ;  to  borrow  money 
and  execute  and  issue  notes  therefor  or  other  evi- 
dence  thereof. 

3.  To  do  any  and  all  things  incident  to  the  things 
herein  set  forth  to  the  same  extent  as  natural  per- 
sons might  or  could  do. 

The  foregoing  enumeration  of  specific  powers 
shall  not  be  deemed  to  limit  or  restrict  in  any  man- 
ner the  general  powers  of  the  Corporation  and  its 
enjoyment  and  exercise  thereof  as  conferred  by  the 
laws  of  the  State  of  Arizona. 

Article  TV. 
The  amount  of  the  authorized  capital  stock  of 
this  corporation  shall  be  three  thousand  shares  of 
no  par  value  and  it  shall  be  issued  for  such  consid- 
eration in  cash,  property  or  services  as  the  Board 
of  Directors  may  from  time  to  time  determine,  pay- 
able prior  to  the  issuance  of  certificates  therefor. 
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Article  V. 
Each  owner  of  land  in  the  Project,  as  herein- 
above described,  shall  have  the  right  to  subscribe  in 
writing  for  a  number  of  shares  in  this  corpora- 
tion equal  to  the  number  of  acres  owned  by  him  or 
of  which  he  may  be  in  possession  under  contract  of 
purchase  and  by  his  subscription  for  said  stock  he 
shall  be  deemed  to  have  consented  to  and  agreed  to 
abide  by  all  the  terms  and  provisions  of  these  ar- 
ticles of  incorporation,  and  the  by-laws  and  rules 
and  regulations  of  the  corporation  duly  adopted 
by  its  directors  or  stockholders. 

The  corporation  shall  keep  a  record  of  the  owner- 
ship of  land  in  the  Project  and  of  persons  in  pos- 
session of  land  therein  under  contract  of  purchase. 

Each  share  of  stock  shall  entitle  its  holder  to  his 
prorata  share  of  all  the  waters  of  this  corporation 
for  the  irrigation  of  his  land  and  for  domestic  use 
thereon  to  the  extent  reasonably  necessary  therefor 
but  not  exceeding  four-acre  feet  of  water  per  acre 
per  year  to  be  delivered  in  accordance  with  rules 
and  regulations  to  be  adopted  by  the  board  of  direc- 
tors of  this  corporation. 

The  board  of  directors,  in  its  discretion,  may  de- 
liver to  any  stockholder  additional  water  at  such 
charges,  in  addition  to  assessments,  as  it  may  fix. 

The  subscriptions  for  stock  shall  set  forth  a  de- 
scription of  the  land  owned  or  held  under  contract 
of  purchase  by  the  subscriber  upon  which  the  water 
represented  by  said  stock  shall  be  used  and  to  which 
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lands  said  water  shall  become,  be  and  remain  ap- 
purtenant. 

Each  share  of  stock  and  the  land  to  which  it  is 
appurtenant  shall  be  subject  to  prorata  assessments 
for  capital  investment  of  the  corporation,  for  its 
operation,  upkeep,  maintenance  and  the  improve- 
ments of  its  water  works  and  property  in  accord- 
ance with  rules  and  regulations  to  be  adopted  by 
the  board  of  directors.  The  assessments  so  made 
shall  be  a  lien  upon  said  stock  and  upon  the  land 
to  which  it  and  the  water  represented  thereby  is 
appurtenant. 

The  payment  of  assessments  may  be  enforced  in 
such  manner  as  the  board  of  directors  from  time 
to  time  may  determine,  including  either  public  or 
private  sale  of  the  subscriber's  interest  in  said  stock 
or  the  land  to  which  it  may  be  appurtenant  when 
any  assessment  has  been  made  and  not  paid  within 
thirty  days  after  notice  thereof  to  the  stockholder 
or  by  the  withholding  of  the  delivery  of  water  to 
the  one  delinquent. 

No  assessment  shall  be  made  upon  or  against  any 
stock  that  is  appurtenant  to  land  which  has  never 
been  in  cultivation  until  such  time  as  said  land  is 
brought  into  cultivation ;  but  before  such  land  shall 
be  entitled  to  receive  water  the  owner  thereof  shall 
make  such  contribution  as  the  board  of  directors 
may  deem  fair  and  just  to  the  corporation's  capital 
investment  account  in  order  that  such  owner  shall 
obtain  no  inequitable  advantage  over  other  owners 
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of  land  in  the  Project  who  have  paid  assessments 
for  the  capital  investment  of  the  corporation. 

The  corporation  shall  at  no  time  accept  subscrip- 
tions for  shares  of  stock  exceeding  the  number  of 
acres  of  land  in  the  Project. 

Article  VI. 
The  time  of  the  commencement  of  this  corpora- 
tion shall  be  the  date  of  the  filing  of  these  articles 
of  incorporation  in  the  office  of  the  Arizona  Corpo- 
ration Commission  and  the  recordation  of  a  certi- 
fied copy  thereof  in  the  office  of  the  County  Re- 
corder of  Maricopa  County,  Arizona,  and  it  shall 
terminate  twenty-five  years  thereafter  unless  it  be 
renewed  in  the  maner  provided  by  law. 

Article  YII. 
The  affairs  of  this  corporation  shall  be  conducted 
by  a  board  of  not  less  than  five  nor  more  than  seven 
directors.  The  directors  shall  be  elected  at  the  an- 
nual meeting  of  the  stockholders  which  shall  be 
held  on  the  Tuesday  after  the  first  Monday  in  Janu- 
ary of  each  year  and  they  shall  serve  until  their 
successors  are  elected  and  qualified;  the  following 
named  persons  shall  constitute  the  board  of  di- 
rectors until  their  successors  are  elected  and  quali- 
fied. 

A.  H.  Zieske, 

Kenneth  B.  McMicken, 

W.  N.  Kring, 

H.  R.  Himt, 

George  Reismann. 
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The  board  shall  have  the  power  at  any  meeting 
at  which  a  quorum  shall  be  present  to  elect  addi- 
tional directors  but  the  board  shall  never  consist  of 
more  than  seven  directors ;  the  board  shall  have  the 
powder  to  fill  any  vacancies  occurring  in  that  num- 
ber and  shall  have  full  power  to  adopt,  alter  and 
amend  such  prudential  bylaws  as  they  may  deem 
proper  and  to  make  all  iniles  and  regulations  ex- 
pedient for  the  management  of  the  affairs  of  the 
corporation. 

The  directors  need  not  be  stockholders  of  the 
corporation  nor  owners  of  land  in  the  Project  pro- 
vided they  are  officers  or  employees  of  corporations 
owning  land  in  the  Project. 

Article  VIII. 

The  officers  of  this  corj)oration  shall  be  a  presi- 
dent, a  vice-president,  a  secretary  and  a  treasurer, 
and  such  other  officers  as  the  board  of  directors  may 
designate.  The  officers  shall  be  elected  by  the  board 
of  directors  inmiediately  after  each  aimual  meeting 
of  stockholders,  and  shall  hold  office  for  one  year, 
or  until  their  successors  are  elected  and  qualified. 
Until  the  first  annual  meeting  the  board  of  direc- 
tors herein  named  shall  elect  the  officers  of  the  cor- 
poration. The  offices  of  secretary  and  treasurer  may 
be  held  by  one  and  the  same  person  if  so  ordered 
by  the  directors. 

Article  IX. 

The  highest  amount  of  indebtedness  or  liability 
direct  or  contingent  to  which  this  corporation  is  at 
any  time  to  subject  itself  is  $200,000. 
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Article  X. 

The  private  property  of  the  stockholders  of  this 
corporation  shall  be  forever  exempt  from  corporate 
debts. 

Article  XI. 

This  corporation  does  hereby  appoint  Kenneth 
B.  McMicken  of  Litchfield  Park,  Arizona,  who  has 
been  a  bona  fide  resident  of  Arizona  for  at  least 
three  years,  its  lawful  agent  in  and  for  the  State 
of  Arizona  for  and  on  behalf  of  said  corporation 
to  accept  and  acknowledge  service  of  and  upon 
whom  may  be  served  all  necessary  process  in  any 
action,  suit  or  proceeding  that  may  be  had  or 
brought  against  said  corporation  in  any  court  of 
the  State  of  Arizona. 

In  Witness  Whereof  we  have  hereunto  set  our 
hands  this  22nd  day  of  Nov.,  1943. 

A.  H.  ZIESKE, 

KENNETH  B.  McMICKEN, 

W.  N.  KEING, 

H.  R.  HUNT, 

GEORGE  REISMANN. 


State  of  Arizona, 
County  of  Maricopa — ss. 

The  foregoing  instrmnent  was  acknowledged  be- 
fore me  this  20th  day  of  Nov.,  1943,  by  A.  H.  Zieske, 
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Kenneth  B.  McMicken,  W.  N.  Kring,  H.  R.  Hunt 
and  George  Reismann. 

[Seal]        /s/  W.  C.  ADAMS, 

Notary  Public. 

My  commission  expires  March  7,  1947. 


Endorsement 

Arizona  Corporation  Commission 
Incorporating  Division 

Filed:  Nov.  23,  1943,  at  11:00  a.m.  at  the  request 
of  James  R.  Moore,  whose  address  is  519  Title  & 
Trust  Bldg.,  Phoenix,  Arizona. 

G.  V.  HAYS, 

Secretary ; 

By  HELEN  PETERS. 


(Docket  792,  Page  33.) 
(Copy) 

Amendment  to  Articles  of  Incorporation  of 
Adaman  Mutual  Water  Company 

This  is  to  certify  that  at  a  special  meeting  of  the 
stockholders  of  the  Adaman  Mutual  Water  Com- 
pany, a  corporation  organized  and  existing  under 
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the  laws  of  the  State  of  Arizona,  held  at  the  office 
of  the  corporation  at  Litchfield  Park,  Arizona,  on 
the  19th  day  of  July,  1951,  upon  more  than  thirty 
days'  notice  in  writing  of  the  proposed  meeting, 
giving  the  time,  place  and  purpose  of  said  meeting, 
having  been  sent  to  all  stockholders,  and  at  which 
said  meeting  more  than  a  majority  of  all  stock- 
holders of  the  corporation  owning  and  representing 
more  than  a  majority  of  its  issued  and  outstanding" 
stock,  were  present  in  person  or  by  proxy,  and  by 
the  affirmative  votes  adopted  a  resolution  authoriz- 
ing the  amendment  of  Article  IV  of  the  Articles 
of  Incorporation  of  the  Adaman  Mutual  Water 
Company  to  read  as  follows: 

''IV. 
"The  amount  of  the  authorized  capital  stock 
of  this  Corporation  shall  be  (4,500)  forty-five 
hundred  shares  of  no  par  value  and  it  shall  be 
issued  for  such  consideration  in  cash,  property 
or  service  as  the  Board  of  Directors  may  from 
time  to  time  determine,  payable  prior  to  the 
issuance  of  certificates  therefor." 

And  authorizing  the  amendment  of  Article  IX  of 
the  Articles  of  Incorporation  of  said  corporation  to 
read  as  follows: 

"IX. 
"The  highest  amount  of  indebtedness  or  lia- 
bility, direct  or  contingent  to  which  this  Cor- 
poration is   at  any  time   to   subject  itself  is 
$300,000.00." 
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In  Witness  Whereof  the  Adaman  Mutual  Water 
Company  has  caused  this  certificate  to  be  executed 
and  acknowledged  by  its  President  and  its  corporate 
seal  to  be  affixed  and  attested  by  its  Secretary  on 
the  6th  day  of  August,  1951. 

(Docket  792,  Page  34  (rp).) 

/s/  A.  H.  ZIESKE, 

President. 
Attest : 

/s/  W.  N.  KRING, 
Secretary. 


State  of  Arizona, 
County  of  Maricopa — ss. 

On  this  6th  day  of  August,  1951,  before  me,  the 
undersigned  officer,  personally  appeared  A.  H. 
Zieske,  who  acknowledged  himself  to  be  the  Presi- 
dent of  Adaman  Mutual  Water  Company,  a  cor- 
poration, and  that  he,  as  such  President,  being 
authorized  so  to  do,  executed  the  foregoing  instru- 
ment for  the  purposes  therein  contained. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  official  seal. 

/s/  W.  C.  ADAMS, 

Notary  Public. 

My  Commission  Expires  March  7,  1955. 
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Arizona  Corporation  Commission 
Incorporating   Division 

Filed :  August  13,  1951,  at  11 :55  a.m.  at  request 
of  Moore  &  Romley,  whose  address  is  519  Title  & 
Trust  Bldg.,  Phoenix,  Arizona. 

MEL  D.  MICHAEL, 

Secretary ; 

By  E.  HABEICH. 


EXHIBIT  8 


(Copy) 


Bylaws  of  the  Adaman  Mutual  Water  Company 
(Adopted  November  26,  1943) 

Article  I. 

Section  1.  The  teiTitory  within  which  the  lands 
to  be  irrigated  are  situated  shall  be  known  as  the 
Adaman  Reclamation  Project,  hereinafter  called  the 
Project,  and  include  the  lands  in  such  Project  as 
are  described  in  the  Articles  of  Incorporation. 

Section  2.  Only  those  who  are  owners  of  land, 
or  hold  contracts  to  purchase  land  within  the  area 
of  the  Project  as  described  in  the  Articles  of  In- 
corporation or  within  such  extension  thereof  as  may 
be  duly  made  shall  be  qualified  to  own  shares  of 
this  company.  One  share  and  no  more  shall  be  al- 
lotted for  each  acre  of  land  or  major  fraction 
thereof  owned  or  held  mider  contract  of  purchase 
by  the  subscriber. 
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Section  3.  Each  share  and  the  holder  thereof 
shall  be  subject  to  the  conditions  of  the  form  of 
stock  subscription  and  contract  herein  prescribed, 
and  shall  execute  such  form  for  the  stock  sub- 
scribed by  him,  and  no  subscriptions  for  stock 
shall  be  taken  or  stock  issued  unless  the  applicant 
shall  have  executed  said  form  of  stock  subscription 
and  contract,  which  shall  be  signed,  executed,  and 
acknowledged  by  the  applicant  in  the  same  manner 
as  required  for  the  execution  and  acknowledgment 
of  deeds  of  conveyance  of  real  property.  Said  form 
of  stock  subscription  and  contract  shall  be  as  fol- 
lows : 

"Stock  Subscription  and  Contract" 

Know  All  Men  by  These  Presents: 

That  I,   ,  an  unmarried  man, 

(Or) 

We,  and  , 

husband  and  wife,  subscribe  for  and  agree  to  take 

shares  of  stock  of  Adaman  Mutual  Water 

Company,  an  Arizona  non-profit  corporation,  here- 
inafter called  the  Company,  and  in  conformity  with 
the  Articles  of  Incorporation  and  the  bylaws  of 
said  company,  now  existing  or  as  may  be  hereafter 
adopted  or  amended,  and  to  pay  $1.00  per  share 
therefor,  as  called  by  the  Board  of  Directors  of 
said  Company,  and  in  consideration  of  the  benefits 
we  receive  therefrom  covenant  and  agree  as  follows: 

(1)  Said  shares  of  stock  and  all  water  rights 
and  interests  represented  thereby  or  existing  or  ac- 
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cruing  therefrom  by  reason  thereof  under  the 
Articles  of  Incorporation  or  bylaws  of  said  Corn- 
pan}^  or  incident  thereto,  are  to  be  inseparately 
appurtenant  to  the  following-described  real  estate, 
located  in  Maricopa  County,  Arizona,  viz. : 

(2)  Ownership  of  said  shares  shall  entitle  the 
owner  thereof  to  his  prorata  share  of  all  the  Avater 
developed  or  owned  by  the  Company  for  the  irriga- 
tion in  the  Adaman  Reclamation  Project,  as  de- 
scribed in  Company's  Articles  of  Incorporation,  in- 
cluding the  above-described  lands  and  for  domestic 
use  thereon  not  exceeding  four  acre  feet  per  acre 
year,  and  further  not  exceeding  the  amount  of 
w'ater  reasonably  necessary  for  said  uses. 

(3)  It  is  agreed  and  understood  that  the  records 
of  the  Company,  as  well  as  the  certificate  or  other 
evidence  of  ownership  of  the  shares  of  stock  in  the 
Company,  when  issued,  shall  contain  a  description 
of  the  lands  to  be  irrigated,  as  above  described,  and 
to  w^hich  the  aforesaid  rights  and  shares  shall  be 
perpetually  appurtenant;  and  all  rights,  whatever 
their  source  or  whatever  their  manner  of  acquisi- 
tion, to  the  use  of  w^ater  for  irrigation  of  said  lands, 
shall  hereafter  be  forever  inseparably  appurtenant 
thereto,  together  with  the  said  shares  of  stock  and 
all  rights  and  interests  represented  thereby  or  ex- 
isting or  accruing  by  reason  thereof,  unless  such 
rights  shall  become  forfeited  under  the  provisions 
of  this  contract,  or  by  the  bylaws  of  this  Company, 
or  by  operation  of  law;  or  by  the  voluntary  aban- 
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donment  thereof  by  deed,  grant,  or  other  instru- 
ment, or  by  non-user  for  the  terni  prescribed  by 
law;  but  no  such  abandonment  shall  be  for  the 
benefit  of  any  person  designated  by  the  under- 
signed or  his  successor,  directly  or  indirectly,  or  to 
his  use,  nor  confer  any  right  whatsoever  upon  the 
holder  of  any  grant,  release,  waiver,  or  declaration 
of  abandonment  of  any  kind. 

(4)  Every  transfer  of  the  title  to  said  lands  to 
which  said  rights  and  shares  are  appurtenant, 
whether  by  grant  or  operation  of  law  (except  where 
the  land  may  be  subjected  by  grant,  or  involuntarily 
under  any  law,  to  an  easement,  the  exercise  of  which 
does  not  interfere  with  the  cultivation  of  soil  by 
the  servient  owner)  shall  operate,  whether  it  be  so 
expressed  therein  or  not,  as  a  transfer  to  the  grantee 
or  successor  in  title  of  all  rights  to  the  use  of  water 
for  the  irrigation  of  said  lands,  also  all  rights 
arising  from  or  incident  to  the  ownership  of  such 
shares,  as  well  as  the  shares  themselves,  and  upon 
presentation  to  this  Company  of  proof  of  any  such 
transfer  of  land  the  proper  officer  shall  transfer 
such  shares  of  stock  upon  its  books  to  the  successor 
in  title  to  said  lands. 

(5)  Any  transfer  or  attempted  transfer  of  any 
of  the  above  shares  of  this  company  made  or  suf- 
fered by  the  owner  thereof,  unless  simultaneously 
a  transfer  of  the  land  to  which  they  are  appurte- 
nant is  made  or  suffered  to  or  in  favor  of  the  same 
party,  shall  be  of  no  force  or  effect  for  any  pur- 
IDose,  and  shall  confer  no  rights  of  any  kind  whatso- 
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ever  on  the  person  or  persons  to  whom  such  trans- 
fer may  have  been  attempted  to  be  made. 

(6)  Assessments  upon  said  shares  and  the  land 
to  which  they  are  appurtenant  may  be  made  from 
time  to  time  as  required  for  the  operation,  mainte- 
nance, repair,  renewal,  replacement,  improvement, 
enlargement,  or  extension  of  the  works  owned,  con- 
trolled, or  to  be  maintained  by  the  Company,  and 
for  the  construction,  acquisition,  or  control  of  any 
works,  property,  or  rights  required  in  connection 
with  the  business  of  the  Company  and  for  the  ful- 
fillment of  any  obligation  undertaken  by  it,  or  for 
the  carrying  out  of  any  of  its  purposes. 

The  company  shall  make  no  assessment  upon  or 
against  any  stock  that  is  appurtenant  to  land  or 
upon  land  which  has  never  been  in  cultivation  until 
such  time  as  said  land  is  brought  into  cultivation; 
but  before  such  land  shall  be  entitled  to  receive 
water  the  owner  thereof  shall  make  such  contribu- 
tion as  the  board  of  directors  may  deem  fair  and 
just  to  the  corporation's  capital  investment  account 
in  order  that  such  owner  shall  obtain  no  inequitable 
advantage  over  other  owners  of  land  in  the  Project 
who  have  paid  assessments  for  the  capital  invest- 
ment of  the  corporation. 

(7)  Assessments  and  the  subscription  price  of 
said  shares  shall  become  due  from  time  to  time,  as 
they  are  called  or  made  and  levied  by  the  board  of 
directors  and  be  a  lien  on  said  lands  and  shares  of 
stock  of  the  undersigned  and  his  transferee,  and 
all  rights  and  interests  represented  by  said  shares. 
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The  payments  due  for  the  purchase  of  said  stock 
and  the  calls  and  assessments  thereon  made  by  the 
Comj^any  shall  be  a  lien  ui)()n  the  above-described 
lands  and  said  shares  and  said  lien  may  be  en- 
forced by  the  Company  by  a  foreclosure  and  sale 
of  said  stock  and  lands  or  so  much  thereof  as  may 
be  necessary  in  the  manner  provided  by  law  for 
the  foreclosure  of  mortgages,  and  the  purchasers 
at  such  sales  shall  be  entitled  to  the  benefit  of  all 
pajanents  on  account  of  the  subscription  price  of 
said  stock  and  to  said  land  and  the  water  rights 
appurtenant  thereto  under  and  by  virtue  of  said 
stock  and  shall  take  said  lands  and  said  stock  sub- 
ject to  the  obligations  and  conditions  herein  pro- 
vided, including  the  balance  unpaid  on  the  purchase 
of  said  stock  and  said  assessments ;  the  balance  due 
on  subscription  price  of  said  stock  together  with 
any  assessments  levied  thereon  may  also  be  en- 
forced by  the  withholding  of  the  delivery  of  water 
for  the  irrigation  of  the  above-described  land  and 
for  domestic  use  thereon  w^hich  but  for  such  de- 
faults the  undersigned  would  be  entitled  to  receive 
for  such  uses. 

(8)  The  undersigned  further  grant  to  the  Ada- 
man  Mutual  Water  Company  over  the  lands  de- 
scribed herein  as  may  be  required  in  connection 
with  the  works  at  any  time  owned  or  controlled  or 
undertaken  by  the  Company  for  the  use  and  benefit 
of  its  stockholders,  the  necessary  rights  of  way 
for  the  construction,  operation  and  maintenance  of 
wells,    canals,    pipelines,    telephone    and    electrical 
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transmission  lines,  drains,  dykes  and  other  works 
for  the  irrigation,  drainage  or  reclamation  of  lands 
in  the  project,  together  with  the  right  of  ingress  and 
egress  thereto  and  therefrom. 

(9)  The  imdersigned  furthermore  agree  to  be 
bound  by  all  the  terms,  conditions,  limitations,  and 
provisions  contained  in  the  articles  of  incorporation 
and  bylaws  of  said  company,  including  all  amend- 
ments thereto  now  existing  or  which  may  hereafter 
be  duly  adopted. 

(10)  It  is  understood  and  agreed  that  no  stock 
certificate  representing  the  shares  herein  subscribed 
for  shall  be  physically  delivered  to  the  undersigned, 
and  that  said  certificate  shall  be  physically  held  by 
the  company  for  the  use  and  benefit  of  the  under- 
signed and  the  persons  to  whom  the  land  to  which 
such  shares  are  made  appui-tenant  may  be  trans- 
ferred. 

(11)  When  the  masculine  or  singular  is  herein 
used,  it  may  be  read  and  held  to  mean  the  feminine 
or  plural  as  the  case  may  be  so  as  to  correspond 
with  the  context  of  this  stock  subscription  and  con- 
tract. 

In  Witness  Whereof,  I  have  hereimto  set  my 
hand  and  seal  this  ....  day  of ,  19 ... . 


The  above  subscription  and  contract  was  accepted 
and  approved  by  the  Adaman  Mutual  Water  Com- 
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pany  at  a  meeting  of  its  Board  of  Directors  held  on 
the  ....  day  of ,  19 .  . . 

ADAMAN  MUTUAL  WATER 
COMPANY, 

By  , 

President. 
Attest : 


? 


Secretary. 

The  foregoing  stock  subscription  and  contract 
shall  become  binding  upon  the  Company  only  when 
approved  and  executed  in  its  name  by  its  President 
and  its  seal  thereunto  attached  and  affixed  by  its 
secretary  and  thereupon  it  shall  be  a  binding  con- 
tract between  the  Company  and  the  subscriber. 

Section  4.  Any  shares  of  stock  which  may  be 
forfeited  imder  the  provisions  of  the  stock  subscrip- 
tion and  contract,  as  set  forth  in  Section  3  of 
Article  I  of  the  bylaws,  shall  at  once  be  canceled 
and  shall  not,  under  any  circumstances,  be  renewed, 
rivived,  or  reissued.  Other  stock  in  lieu  thereof  up 
to  the  limit  of  the  total  number  of  shares  authorized 
by  the  articles  of  incorporation  may  be  subscribed 
for  and  issued,  subject  to  all  the  conditions  of  these 
bylaws  and  the  articles  of  incorporation. 

Section  5.  The  amount  of  water  to  be  delivered 
to  such  owner  during  any  irrigation  season  shall  be 
that  proportionate  part  of  all  the  water  available 
for  distribution  by  the  company  during  that  season 
as  the  number  of  shares  owoied  by  him  shall  bear 
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to  tlie  whole  number  of  valid  and  subsisting  shares 
then  outstanding,  not  exceeding  four  acre  feet  per 
acre  per  year  and  reasonably  necessary  for  the 
irrigation  of  said  lands  and  for  domestic  use 
thereon,  such  water  to  be  delivered  to  and  upon  said 
lands  at  such  times  during  that  season  as  may  be 
needed  for  the  proper  irrigation  thereof. 

Section  6.  The  records  of  the  company,  and  each 
and  every  certificate  or  other  evidence  of  ownership 
of  the  shares  of  stock  in  the  company,  when  issued, 
shall  contain  a  description  of  the  lands  to  be  irri- 
gated, and  to  which  the  aforesaid  rights  and  shares 
shall  be  perpetually  appurtenant;  and  all  rights 
to  the  use  of  water  for  the  irrigation  of  said  lands, 
w^hatever  their  source,  or  whatever  their  mamier  of 
acquisition,  shall  be  forever  inseparably  appurte- 
nant thereto,  together  with  the  said  shares  of  stock, 
and  all  rights  and  interest  represented  thereby  or 
existing  or  accruing  by  reason  thereof,  unless  such 
rights  shall  become  forfeited  under  the  provisions 
of  these  bylaws,  or  by  operation  of  law,  or  by  the 
voluntary  abandonment  thereof  by  deed,  grant,  or 
other  instrument,  or  by  non-user  for  the  term  pre- 
scribed by  law;  but  no  such  abandonment  shall  be 
for  the  benefit  of  any  person  designated  by  such 
shareholder,  directly  or  indirectly,  or  to  his  use,  nor 
confer  any  right  whatsoever  upon  the  holder  of  any 
grant,  release,  waiver,  or  declaration  of  abandon- 
ment of  any  kind;  provided,  however,  that  if  for 
any  reason  it  should  at  any  time  become  imprac- 
ticable to  beneficially  use  water  for  the  irrigation 
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of  the  land  to  which  the  right  to  the  use  of  the  water 
is  appurtenant,  the  said  right  may  be  severed  from 
said  land  and  simultaneously  transferred  and  at- 
tached to  other  lands  to  which  shares  of  stock  in 
this  company  are  or  shall  thereby  be  made  ap- 
purtenant, if  a  request  for  leave  to  transfer,  show- 
ing the  necessity  therefor,  shall  have  first  been 
allowed  and  approved  by  the  Board  of  Directors. 

Section  7.  Revenues  necessary  for  the  accom- 
plishment of  the  purposes  of  this  association  shall 
be  raised  by  call  or  assessment,  from  time  to  time 
as  required,  upon  and  against  the  shareholders. 

Section  8.  The  Board  of  Directors  shall  have 
power  to  make  and  enforce  necessary  bylaws  for 
fixing  and  enforcing  the  lien  on  the  lands  of  the 
shareholders,  and  for  making,  levying,  collecting, 
and  enforcing  of  all  assessments. 

Article  II. 
Section   1.     Fiscal   and   Irrigation   Years.     The 
company's  fiscal  and  irrigation  years  shall  run  con- 
currently with  the  calendar  year. 

Section  2.  Annual  Budget  and  Assessments.  On 
or  before  the  1st  day  of  December  of  each  year,  be- 
ginning with  the  year  1943,  the  Board  of  Directors 
shall  make  a  budget  for  the  ensuing  fiscal  year  in 
which  shall  be  estimated  and  itemized  the  various 
items  of  expenditure  for  the  ensuing  fiscal  year  and 
shall  levy  a  jjrorata  assessment  upon  each  share  of 
the  assessable  stock  of  the  company  and  fix  the 
dates  and  amounts  upon  which  said  assessments 
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shall  be  paid.  The  total  of  the  assessments  shall 
equal  the  company's  estimated  financial  require- 
ments for  the  ensuing  fiscal  year  plus  such  addi- 
tional amount  as  the  Board  of  Directors  may  deem 
prudent  to  make  against  any  anticipated  or  prob- 
able defaults  in  the  payment  by  the  shareholders 
of  their  installments  of  said  assessments  when  due. 

A  copy  of  said  budget  together  with  a  notice  of 
the  amount  of  assessments  for  the  ensuing  fiscal 
year  and  the  dates  of  payment  of  installments 
thereof  shall  be  mailed  to  each  shareholder  prior 
to  the  first  of  the  ensuing  fiscal  year. 

Article  III. 
Corporate  Seal.  This  corporation  shall  have  an 
official  seal  consisting  of  a  circle  having  on  the  cir- 
cumference thereof,  ''Adaman  Mutual  Water  Com- 
pany," and  in  the  center,  ''Incorporated,  1943,  Ari- 
zona," an  impression  of  which  is  hereto  affixed. 

Article  IV. 
Section   1.     Election   of   Officers.     Immediately 
after  their  election  the  directors  shall   meet  and 
organize    and    elect    officers    as    provided    in    the 
Articles  of  Incorporation. 

Section  2.  Regular  Meetings  of  Board  of  Direc- 
tors. Regular  meetings  of  the  Board  of  Directors 
shall  be  held  quarterly  on  the  first  Tuesday  follow- 
ing the  first  Monday  in  September,  December, 
March  and  June  of  each  year  at  2:30  o'clock  p.m. 
at  the  principal  office  of  the  corporation  unless  such 
Tuesday  falls  on  a  holiday,  in  which  event  the  meet- 
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ing  shall  be  held  on  the  next  day  at  the  same  hour 
in  the  same  place.  No  notice  of  regular  meetings 
need  be  given. 

Section  3.  Special  Meetings  of  Board  of  Direc- 
tors. Special  meetings  of  the  Board  of  Directors 
may  be  called  by  the  President  whenever  he  deems 
it  expedient  and  shall  be  called  by  him  when  re- 
quested in  writing  so  to  do  by  a  majority  of  the 
Board  of  Directors.  It  shall  be  the  duty  of  the 
Secretary  to  give  notice  of  the  time  and  place  of 
special  meetings  of  the  Board  by  causing  a  written 
notice  thereof  to  be  mailed  to  each  Director  at  his 
post  office  address  as  the  same  appears  on  the  rec- 
ords of  the  company  at  least  three  days  prior  to 
such  special  meeting  or  by  giving  notice  personally 
or  by  telephone  or  telegraph  to  any  Director  when 
convenient  so  to  do  at  least  two  days  prior  to  such 
meeting. 

Section  4.  Quorum.  At  any  meeting  of  the 
Board  a  majority  of  the  Directors  shall  constitute 
quorum. 

Article  V. 

Section  1.  President.  The  president  shall  pre- 
side at  all  meetings  of  stockholders  and  directors. 
He  shall  sign  all  certificates  of  stock  and  convey- 
ances of  real  estate,  and  any  other  instruments 
affecting  the  real  estate  of  the  corporation  or  re- 
quiring his  signature.  He  shall  countersign  all 
checks  drawn  against  the  funds  of  the  corporation. 
He  shall  have  all  the  i^owers  and  perform  all  the 
duties  usually  incident  to  the  office  of  president  of 
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a  corporation,  and  shall  have  such  other  powers 
and  duties  as  may  be  from  time  to  time  vested  in 
or  assigned  to  him  by  the  Board  of  Directoi^. 

Section  2.  Vice-President.  The  Vice-President 
shall  have  all  the  powers  and  perform  all  the  duties 
of  the  president  in  ease  of  the  president's  absence 
or  inability  to  act. 

Section  3.  vSecretary.  The  secretary  shall  keep 
minutes  of  all  meetings  of  the  board  of  directors 
and  stockholders.  Jointly  with  the  president,  he 
shall  sign  all  certificates  of  stock  of  the  corpora- 
tion. He  shall  be  the  custodian  of  the  company's 
seal,  and  shall  afiix  it  to  all  proper  instrument.  He 
shall  give  or  cause  to  be  given  notices  of  all  meet- 
ings of  stockholders  of  the  company  and  of  the 
board  of  directors.  He  shall  have  charge  of  the 
stock  certificate  books,  transfer  book  and  stock 
ledgers,  and  shall  in  general  perform  all  the  duties 
incidental  to  the  office  of  secretary,  and  such  other 
duties  as  may  be  assigned  to  him  by  the  president 
or  the  board  of  directors. 

Section  4.  Treasurer.  The  treasurer  shall  have 
custody  of  all  the  funds  and  securities  of  the  cor- 
poration; he  shall  sign  all  checks  and  deposit  the 
funds  of  the  corporation  to  its  credit  in  such  bank 
or  banks  as  the  board  of  directors  may  designate. 
Regular  books  and  accounts  shall  be  kept  under  his 
direction  and  supervision,  and  he  shall  render  state- 
ments of  such  accounts  to  the  president,  directors 
and  stockholders  when  so  requested.  He  shall  per- 
form such  other  duties  as  mav  be  incident  to  his 
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office  or  that  may  be  assigned  to  him  by  the  presi- 
dent or  the  board  of  directors.  He  shall  give  bond, 
when  requested  by  the  board  of  directors,  in  such 
amount  and  Avitli  such  surety  as  they  may  approve. 

Section  5.  Assistant  Secretary.  The  board  of 
directors  may  appoint  an  assistant  secretary,  who 
shall  have  such  powers  and  perform  such  duties  as 
may  be  assigned  to  him  by  the  board  of  directors. 

Section  6.  Assistant  Treasurer.  The  board  of 
directors  may  appoint  an  assistant  treasurer  who 
shall  have  such  powers  and  perform  such  duties 
as  may  be  assigned  to  him  by  the  board  of  directors. 

Section  7.  Combination  of  Offices.  The  offices 
of  secretary  and  treasurer  may  be  held  by  one  and 
the  same  person.  The  offices  of  assistant  secretary 
and  assistant  treasurer  may  be  held  by  one  and  the 
same  person. 

Article  VI. 

Section  1.  Stock  Certificates.  Certificates  of 
stock  of  this  corporation  shall  be  in  such  form  as 
shall  be  approved  by  the  Board  of  Directors  and 
shall  contain  a  description  of  the  land  to  which  the 
water  represented  by  said  stock  for  irrigation  and 
domestic  purposes  is  made  appurtenant  by  the 
terms  of  the  form  of  shareholder's  ''Subscription 
and  Contract"  set  out  in  Section  3  of  Article  I  of 
these  bylaws  and  said  certificates  shall  on  their  face 
contain  a  recital  that  they  are  subject  to  assess- 
ments and  all  provisions  of  the  Articles  of  Incor- 
poration and  these  bylaws  pertaining  to  the  com- 
pany's shares  of  stock. 
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Section  2.  Delivery  of  Certificates.  No  cer- 
tificate for  shares  of  stock  of  this  corporation  shall 
be  physically  delivered  to  the  shareholder  but  the 
Secretary  shall  hold  the  same  among  the  records 
of  the  corporation  for  the  use  and  benefit  of  the 
shareholder  and  shall  keep  a  register  of  all  shares 
issued  together  with  a  description  of  the  land  to 
which  they  and  the  water  represented  by  them  are 
made  appurtenant  pursuant  to  the  Articles  of  In- 
corporation and  these  bylaws. 

RALPH  HUNT, 
K.  B.  McMICKEN, 
GEORGE  REISMANN, 
A.  H.  ZIESKE, 
W.  N.  KRING, 
Directors. 

On  a  motion  duly  made,  seconded  and  unani- 
mously carried,  the  following  form  of  stock  cer- 
tificate was  adopted: 

Incorporated  Under  the  Laws  of  Arizona 
Number :   Shares 

Adaman  Mutual  Water  Company 

Capital  Stock  3,000  Shares  of  No  Par  Value 

This  Certifies  That ,  is  the 

owner  of shares  of  stock  of  no  par  value 

of  Adaman  Mutual  Water  Company,  an  Arizona 
corporation,  transferrable  only  on  the  books  of  this 
corporation,  pursuant  to  the  Articles  of  Incorpora- 
tion and  the  corporation's  bylaws,  and  that  each 
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share  of  stock  shall  entitle  the  owner  thereof  to 
his  proportionate  share  of  all  the  waters  of  said 
corporation  not  exceeding  four  acre  feet  per  acre 
per  irrigation  year  for  irrigation  and  domestic 
uses  on  the  following-described  land  located  in  Mari- 
copa County,  Arizona: 

to  which  said  land  said  shares,  and  the  water 
thereby  represented  shall  be  inseparably  and  per- 
petually appurtenant  as  provided  in  the  company's 
Articles  of  Incorporation,  its  bylaws  and  said  stock 
subscription  and  contract  dated  ,  194 .  . . 

The  shares  represented  by  this  certificate  are  sub- 
ject to  assessment  in  the  manner  provided  by  the 
company's  Articles  of  Incorporation,  its  bylaws  and 
said  stock  subscription  and  contract  and  to  all  the 
terms  and  conditions  of  each  thereof. 

In  Witness  Whereof  this  corporation  has  caused 
this  certificate  to  be  signed  by  its  duly  authorized 
officers  and  its  corporate  seal  to  be  hereunto  affixed 
this  ....  day  of ,  19 . . . 

[Seal]  , 

President. 
Attest : 

) 

Secretary. 

The  following  resolution  was  unanimously 
adopted : 

Resolved,  That  the  President  of  the  Company 
is  authorized  and  directed  to  negotiate  a  con- 
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tract  with  Goodyear  Farms  for  the  purchase 
of  all  irrigation  and  drainage  facilities  hereto- 
fore used  in  iiTigation  of  the  lands  included 
within  the  Adaman  reclamation  project,  and 
submit  for  the  approval  of  the  directors  of  this 
Company  draft  contract  providing  for  such 
purchase. 

There  being  no  further  business,  the  Board  upon 
motion  adjourned. 


Approved 


W.  N.  KRING, 
Secretary. 

RALPH  HUNT, 
GEORGE  REISMANN, 
K.  B.  McMICKEN, 
A.  H.  ZIESKE, 
W.  N.  KRING. 


EXHIBIT  9 

(Copy) 

Adaman  Mutual  Water  Company 
Stock  Subscription  and  Contract 

Know  All  Men  by  These  Presents: 

That  we, and , 

subscribe  for  and  agree  to  take  shares 

of  stock  of  Adaman  Mutual  Water  Company,  an 
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Arizona  non-profit  corporation,  hereinafter  called 
the  Company,  and  in  conformity  with  the  Articles 
of  Incorporation  and  the  bylaws  of  said  Company, 
now  existing  or  as  may  be  hereafter  adopted  or 

amended,  and  to  pay  per  share  therefor, 

as  called  by  the  Board  of  Directors  of  said  Com- 
pany, and  in  consideration  of  the  benefits  we  re- 
ceive therefrom  covenant  and  agree  as  follows : 

(1)  Said  shares  of  stock  and  all  water  rights 
and  interests  represented  thereby  or  existing  or 
accruing  therefrom  by  reason  thereof  under  the 
Articles  of  Incorporation  or  bylaws  of  said  Com- 
pany or  incident  thereto,  are  to  be  inseparably 
appurtenant  to  the  following-described  real  estate, 
located  in  Maricopa  County,  Arizona,  viz.: 

(2)  Ownershij)  of  said  shares  shall  entitle  the 
owner  thereof  to  his  prorate  share  of  all  the  water 
developed  or  owned  by  the  Company  for  the  irri- 
gation in  the  Adaman  Reclamation  Project,  as  de- 
scribed in  Company's  Articles  of  Incorporation,  in- 
cluding the  above-described  lands  and  for  domestic 
use  thereon  not  exceeding  four  acre  feet  per  acre 
year,  and  further  not  exceeding  the  amount  of 
w^ater  reasonably  necessary  for  said  use. 

(3)  It  is  agreed  and  understood  that  the  records 
of  the  company,  as  well  as  the  certificates  or  other 
evidence  of  ownership  of  the  shares  of  stock  in  the 
Company,  when  issued,  shall  contain  a  description 
of  the  lands  to  be  irrigated,  as  above  described,  and 
to  whicli  the  aforesaid  rights  and  shares  shall  be 
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perpetually  appurtenant;  and  all  rights,  whatever 
their  source  or  whatever  their  manner  of  acquisi- 
tion, to  the  use  of  water  for  irrigation  of  said  lands, 
shall  hereafter  be  forever  inseparably  appurtenant 
thereto,  together  with  the  said  shares  of  stock  and 
all  rights  and  interests  represented  thereby  or  ex- 
isting or  accruing  by  reason  thereof,  unless  such 
rights  shall  become  forfeited  under  the  provisions 
of  this  contract,  or  by  the  bylaws  of  this  Company, 
or  by  operation  of  law;  or  by  the  voluntary  aban- 
donment thereof  by  deed,  grant,  or  other  instru- 
ment, or  by  non-user  for  the  term  prescribed  by 
law;  but  no  such  abandonment  shall  be  for  the 
benefit  of  any  person  designated  by  the  under- 
signed or  his  successor,  directly  or  indirectly,  or  to 
his  use,  nor  convey  any  right  whatsoever  upon  the 
holder  of  any  grant,  release,  waiver,  or  declaration 
or  abandonment  of  any  kind. 

(4)  Every  transfer  of  the  title  to  said  lands  to 
which  said  rights  and  shares  are  appurtenant, 
whether  by  grant  or  operation  of  law  (except  where 
the  land  may  be  subjected  by  grant,  or  involuntarily 
under  any  law,  to  an  easement,  the  exercise  of  which 
does  not  interfere  with  the  cultivation  of  soil  by  the 
servient  owner)  shall  operate,  whether  it  be  so 
expressed  therein  or  not,  as  a  transfer  to  the  grantee 
or  successor  in  title  of  all  rights  to  the  use  of  water 
for  the  irrigation  of  said  lands,  also  all  rights  aris- 
ing from  or  incident  to  the  ownership  of  such 
shares,  as  well  as  the  shares  themselves,  and  upon 
presentation  to  the  Company  of  proof  of  any  such 
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transfer  of  land  the  proper  officer  shall  transfer 
such  shares  of  stock  upon  its  books  to  the  successors 
in  title  to  said  lands. 

(5)  Any  transfer  or  attempted  transfer  of  any 
of  the  above  shares  of  this  company  made  or  suf- 
fered by  the  owner  thereof,  unless  simultaneously 
a  transfer  of  the  land  to  which  they  are  appurte- 
nant is  made  or  suffered  to  or  in  favor  of  the  same 
party,  shall  be  of  no  force  or  effect  for  any  pur- 
pose, and  shall  confer  no  rights  of  any  kind  what- 
soever on  the  person  or  persons  to  whom  such 
transfer  may  have  been  attempted  to  be  made. 

(6)  Assessments  may  be  made  from  time  to  time 
as  required  for  the  operation,  maintenance,  repair, 
renewal,  replacement,  improvement,  enlargement,  or 
extension  of  the  works  owned,  controlled,  or  to  be 
maintained  by  the  Company,  and  for  the  construc- 
tion, acquisition,  or  control  of  any  works,  property, 
or  rights  required  in  connection  with  the  business 
of  the  Company  and  for  the  fulfillment  of  any  obli- 
gation undertaken  by  it,  or  for  the  carrying  out  of 
any  of  its  purposes. 

The  Company  shall  make  no  assessment  upon  or 
against  any  stock  that  is  appurtenant  to  land  which 
has  never  been  in  cultivation  until  such  time  as 
said  land  is  brought  into  cultivation;  but  before 
such  land  shall  be  entitled  to  receive  water  the 
owner  thereof  shall  make  such  contribution  as  the 
Board  of  Directors  may  deem  fair  and  just  to  the 
Corporation's  cajntal  investment  account  in  order 
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that  sucli  owner  shall  obtain  no  inequitable  advan- 
tage over  other  owners  of  land  in  the  Project  who 
have  paid  assessments  for  the  capital  investment 
of  the  corporation. 

(7)  Assessments  and  the  subscription  price  of 
said  shares  shall  become  due  from  time  to  time, 
as  they  are  called  or  made  and  levied  by  the  Board 
of  Directors  and  be  a  lien  on  said  lands  and  shares 
of  stock  of  the  undersigned  and  his  transferee,  and 
all  rights  and  interests  represented  by  said  shares. 

The  payments  due  for  the  purchase  of  said  stock 
and  the  calls  and  assessments  thereon  made  by  the 
Company  shall  be  a  lien  upon  the  above-described 
lands  and  said  shares  and  said  lien  may  be  en- 
forced by  the  Company  for  a  foreclosure  and  sale 
of  said  stock  and  lands  or  so  much  thereof  as  may 
be  necessary  in  the  manner  provided  by  law  for 
the  foreclosure  of  mortgages,  and  the  purchasers 
at  such  sales  shall  be  entitled  to  the  benefit  of  all 
payments  on  account  of  the  subscription  price  of 
said  stock  and  to  said  land  and  the  water  rights 
appurtenant  thereto  under  and  by  virtue  of  said 
stock  and  shall  take  said  lands  and  said  stock  sub- 
ject to  the  obligations  and  conditions  herein  pro- 
vided, including  the  balance  unpaid  on  the  pur- 
chase of  said  stock  and  said  assessments;  the  bal- 
ance due  on  subscription  price  of  said  stock  to- 
gether with  any  assessments  levied  thereon  may 
also  be  enforced  by  the  withholding  of  the  delivery 
of  water  for  the  irrigation  of  the  above-described 
land  and  for  domestic  use  thereon  which  but  for 
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such  defaults  the  undersigned  would  be  entitled  to 
receive  for  such  uses. 

(8)  The  undersigned  further  grant  to  the  Ada- 
man  Mutual  Water  Company  over  the  lands  de- 
scribed herein  as  may  be  required  in  connection 
with  the  works  at  any  time  owned  or  controlled  or 
undertaken  by  the  Company  for  the  use  and  benefit 
of  its  stockholders,  the  necessary  rights  of  way  for 
the  construction,  operation  and  maintenance  of 
wells,  canals,  pipelines,  telephone  and  electrical 
transmission  lines,  drains,  dykes  and  other  works 
for  the  irrigation,  drainage  or  reclamation  of  lands 
in  the  project,  together  with  the  right  of  ingress 
and  egress  thereto  and  therefrom. 

(9)  The  undersigned  furthermore  agree  to  be 
bound  by  all  the  terms,  conditions,  limitations,  and 
provisions  contained  in  the  Articles  of  Incorpora- 
tion and  bylaws  of  said  Company,  including  all 
amendments  thereto  now  existing  or  which  may 
hereafter  be  duly  adopted. 

(10)  It  is  understood  and  agreed  that  no  stock 
certificate  representing  the  shares  herein  subscribed 
for  shall  be  physically  delivered  to  the  undersigned, 
and  that  said  certificate  shall  be  physically  held 
by  the  Company  for  the  use  and  benefit  of  the  un- 
dersigned and  the  persons  to  whom  the  land  to 
which  such  shares  are  made  appurtenant  may  be 
transferred. 

(11)  When  the  masculine  or  singular  is  herein 
used,  it  may  be  read  and  held  to  mean  the  feminine 
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or  plural  as  the  case  may  be  so  as  to  correspond 
with  the  context  of  this  stock  subscription  and 
contract. 

In  Witness  Whereof,  we  have  hereunto  set  our 
hands  and  seals  this  ....  day  of 


State  of  Arizona, 
County  of  Maricopa — ss. 

This  instrument  was  acknowledged  before  me  this 
....  day  of . . . ,  by and 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  notarial  seal  the  day  and  year  last 
above  written. 


Notary  Public. 
My  commission  expires: 

The  above  subscription  and  contract  was  accepted 
and  api^roved  by  the  Adaman  Mutual  Water  Com- 
pany at  a  meeting  of  its  Board  of  Directors  held 
on  the  ....  day  of 

ADAMAN  MUTUAL  WATER 
COMPANY, 

By , 

President. 
Attest : 


Secretary. 
[Endorsed] :    Filed  July  24,  1954. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  is  hereby  stipulated  and  agreed  by  and  be- 
tween the  United  States  of  America,  hereinafter 
called  the  plaintiff,  and  John  L.  Roach  and  Bettie 
Jo  Roach,  husband  and  wife,  hereinafter  called  the 
defendants,  that: 

Whereas,  action  in  condemnation  was  commenced 
in  the  above  Court  on  November  27,  1953,  by  the 
filing  of  a  declaration  of  taking  and  a  complaint 
in  condemnation  on  behalf  of  the  United  States 
of  America  at  the  request  of  the  Under  Secretary 
of  the  Air  Force,  and 

Whereas,  the  defendants  have  contracted  to  pur- 
chase the  following-described  parcel  of  real  estate 
by  virtue  of  a  certain  agreement  made  and  executed 
by  Goodyear  Farms,  a  corporation.  Seller,  and  peti- 
tioners as  Buyers,  dated  March  6,  1948,  recorded 
March  8,  1948,  in  Docket  163,  page  446,  Records  of 
Maricopa  County,  Arizona: 

Tract  No.  115 

The  South  half  of  the  Southeast  quarter 
(Sy2  SEi/4)  of  Section  Seven  (Sec.  7),  Town- 
ship Two  North  (T  2  N),  Range  One  West 
(R  1  W),  Gila  and  Salt  River  Meridian, 
County  of  Maricopa,  State  of  Arizona. 

Excepting  all  of  that  certain  strip  of  land 
approximately  45  feet  wide,  designated  as  a 
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drainage  ditch,  and  more  particularly  described 
in  a  quitclaim  deed  from  Goodyear  Farms  to 
Adaman  Mutual  Water  Company,  recorded 
August  4,  1953,  in  Docket  1180,  page  528,  in 
the  office  of  the  County  Recorder  of  said 
County,  lying  within  the  boundaries  of  the 
above-described  land. 

Containing  78.64  acres,  more  or  less,  includ- 
ing 3.94  acres,  more  or  less,  in  Street. 

and  imder  the  provisions  of  the  Declaration  of  Tak- 
ing Act  (46  Stat.  1421)  the  title  to  the  lands  above 
described  in  fee  simple,  subject  to  existing  ease- 
ments for  public  roads  and  highways,  public  utili- 
ties, railroads  and  pipelines,  vested  in  the  United 
States  of  America,  and  the  right  to  just  compensa- 
tion for  the  same  was  likewise,  under  the  jirovi- 
sions  of  said  Act,  vested  in  the  persons  entitled 
thereto,  and 

Whereas,  John  L.  Roach  and  Bettie  Jo  Roach, 
husband  and  wife,  were  the  contract  purchasers  of 
the  above-described  land  as  aforesaid. 

Now,  Therefore,  it  is  hereby  stipulated  and 
agreed  by  and  between  the  above-named  parties  that 
the  sum  of  Fifty-one  Thousand  Ten  and  No/lOO 
($51,010.00)  Dollars,  inclusive  of  interest,  is  the 
just  compensation  in  full  to  be  paid  by  the  plaintiff 
for  the  taking  and  condemnation  of  the  unencum- 
bered fee  simple  title  to  the  lands  hereinbefore  de- 
scribed, together  with  all  improvements  thereunto 
belonging,  including  crop  damage  and  damage,  if 
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any,  to  any  remaining  land  owned  by  the  defend- 
ants, subject  only  to  such  easements  as  may  be  or 
have  been  waived  by  plaintiff. 

It  is  further  stipulated  and  agreed  by  and  be- 
tw^een  the  above-named  parties  that  the  aforesaid 
sum  shall  be  paid  to  John  L.  Roach  and  Bettie  Jo 
Roach,  husband  and  wife,  and  that  from  said  sum 
there  shall  first  be  paid  any  and  all  liens,  balance 
due  on  contract  for  purchase,  taxes  and  encum- 
brances against  said  land,  including  adverse  claims 
or  claims  by  lessees. 

The  defendants,  John  L.  Roach  and  Bettie  Jo 
Roach,  husband  and  wife,  hereby  enter  their  ap- 
pearance in  this  action  and  expressly  w^aive  service 
of  summons,  petition  and  any  and  all  other  process 
and  all  right  to  a  hearing  on  the  petition  and  plead- 
ings filed  in  this  action  and  the  right  to  the  ap- 
pointment of  Commissioners  or  Jury  for  the  deter- 
mination of  just  compensation. 

The  above-named  parties  hereby  agree  to  the 
entering  of  a  judgment  in  conformity  with  this 
stipulation,  fixing  the  value  of  the  land  hereinbefore 
described  as  recited  herein,  and  setting  forth  the 
conditions  and  provisions  of  this  stipulation. 

Executed  on  the  7th  day  of  April,  1954. 

/s/  JOHN  L.  ROACH, 

/s/  BETTIE  JO  ROACH, 

Defendants. 
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UNITED  STATES  OF 


AJ^IERICA 


JACK  D.  H.  HAYS, 

United  States  Attorney; 

/s/  EVERETT  L.  GORDON, 
Assistant  United  States 
Attorney. 

[Endorsed] :    Filed  Aug.  16,  1954. 


[Title  of  District  Court  and  Cause.] 

JUDGMENT  IN  RE  TRACT  115 

This  cause  coming  on  regularly  to  be  heard  before 
the  Court  upon  the  Stipulation  between  the  defend- 
ants, John  L.  Roach  and  Bettie  Jo  Roach,  husband 
and  wife,  and  the  plaintiff,  United  States  of  Amer- 
ica, and 

It  appearing  to  the  Court  that  the  sum  of  $50,- 
010.00  has  been  deposited  in  the  Registry  of  this 
Court  as  estimated  just  compensation  for  the  fol- 
lowing-described real  estate: 

Tract  No.  115 

The  South  half  of  the  Southeast  quarter 
(81/2  SE14)  of  Section  Seven  (Sec.  7),  Town- 
ship Two  North  (T  2  N),  Range  One  West 
(R  1  W),  Gila  and  Salt  River  Meridian, 
County  of  Maricopa,  State  of  Arizona. 

Excepting  all  of  that  certain  strip  of  land, 
approximately  45  feet  wide,  designated  as  a 
drainage  ditch,  and  more  particularly  described 
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in  a  quitclaim  deed  from  Goodyear  Farms  to 
Adaman  Mutual  Water  Company,  recorded 
August  4,  1953,  in  Docket  1180,  page  528,  in 
the  office  of  the  County  Recorder  of  said 
County,  lying  within  the  boundaries  of  the 
above-described  land. 

Containing  78.64  acres,  more  or  less,  includ- 
ing 3.94  acres,  more  or  less,  in  Street. 

It  Is  Ordered,  Adjudged  and  Decreed  that  the 
reasonable  just  compensation  for  the  taking  of  the 
unencumbered  fee  simple  title,  subject  to  existing 
easements  for  public  roads  and  highways,  public 
utilities,  railroads  and  pipelines,  to  the  lands  here- 
inabove described  is  the  sum  of  $50,010.00,  inclusive 
of  interest,  and  that  title  in  fee  simple  to  said  lands 
is  now  vested  in  the  United  States  of  America,  and 
is  hereby  confirmed  and  held  to  be  in  the  United 
States  of  America. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  said  sum  having  been  paid  to  said  defendants 
pursuant  to  orders  entered  herein  on  January  18, 
1954;  June  9,  1954,  and  Jime  22,  1954,  that  the 
award  and  judgment  hereby  rendered  in  favor  of 
said  defendants  be,  and  the  same  is  fully  discharged, 
paid  and  satisfied. 

Done  in  Open  Court  this  16th  day  of  August, 
1954. 

/s/  JAMES  A.  WALSH, 
Judge,  United  States  District  Court  for  the  Dis- 
trict of  Arizona. 

[Endorsed] :     Filed  Aug.  16,  1954. 
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f  Title  of  District  Court  and  Cause.] 

MOTION 

Comes  Now  Jack  D.  H.  Hays,  United  States  At- 
torney for  the  District  of  Ai'izona,  and  Everett  L. 
Gordon,  Assistant  IT.  S.  Attorney  for  said  District, 
attorneys  for  the  plaintiff,  and  move  that  the  Judg- 
ment entered  herein  on  August  16,  1954,  be  amended 
and  represent  to  the  Court  as  the  basis  for  said 
motion  the  folloAving: 

Said  Judgment  entered  on  August  16,  1954,  con- 
tained a  typographical  error  in  two  places,  in  that 
the  sum  of  $50,010  appears  therein  as  the  simi  de- 
posited in  the  Registry  of  the  Court  as  the  esti- 
mated just  compensation  for  the  taking  of  Tract 
115,  and  the  sum  of  $50,010  was  ordered,  adjudged 
and  decreed  to  be  the  reasonable  just  compensa- 
tion for  the  taking  of  said  parcel ;  whereas  the  sum 
deposited  is  $51,010  and  the  sum  ordered  adjudged 
and  decreed  to  be  the  reasonable  just  compensa- 
tion should  be  $51,010. 

JACK  D.  H.  HAYS, 

United  States  Attorney; 

/s/  EVERETT  L.  GORDON, 

Assistant  U.  S.  Attorney. 

[Endorsed] :     Filed  Sept.  1,  1954. 
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[Title  of  District  Court  and  Cause.] 

AMENDED   JUDGMENT   IN   RE   TRACT    115 

This  cause  coming  on  regularly  to  be  heard  before 
the  Court  upon  the  Stipulation  between  the  defend- 
ants, John  L.  Roach  and  Bettie  Jo  Roach,  husband 
and  wife,  and  the  plaintiff,  United  States  of  Amer- 
ica, and 

It  appearing  to  the  Court  that  the  sum  of  $51,- 
010.00  has  been  deposited  in  the  Registry  of  this 
Court  as  estimated  just  compensation  for  the  fol- 
lowing-described real  estate: 

Tract  No.  115 

The  South  half  of  the  Southeast  quarter 
(Si/s  SE14)  of  Section  Seven  (Sec.  7),  Town- 
ship Two  North  (T  2  N),  Range  One  West 
(R  1  W),  Gila  and  Salt  River  Meridian, 
County  of  Maricopa,  State  of  Arizona. 

Excepting  all  of  that  certain  strip  of  land, 
approximately  45  feet  w4de,  designated  as  a 
drainage  ditch,  and  more  particularly  described 
in  a  quitclaim  deed  from  Goodyear  Farms  to 
Adaman  Mutual  Water  Company,  recorded 
August  4,  1953,  in  Docket  1180,  page  528,  in 
the  Office  of  the  County  Recorder  of  said 
County,  lying  mthin  the  boundaries  of  the 
above-described  land. 

Containing  78.64  acres,  more  or  less,  includ- 
ing 3.94  acres,  more  or  less,  in  Street. 
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It  Is  Ordered,  Adjudged  and  Decreed  that  the 
reasonable  just  compensation  for  the  taking  of  the 
unencumbered  fee  simple  title,  subject  to  existing 
easements  for  public  roads  and  highways,  public 
utilities,  railroads  and  pipelines,  to  the  lands  here- 
inabove described  is  the  sum  of  $51,010.00,  inclusive 
of  interest,  and  that  title  in  fee  simple  to  said  lands 
is  now  vested  in  the  United  States  of  America,  and 
is  hereby  confirmed  and  held  to  be  in  the  United 
States  of  America. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  said  sum  having  been  paid  to  said  defendants 
pursuant  to  orders  entered  herein  on  January  18, 
1954;  June  9,  1954,  and  June  22,  1954,  that  the 
award  and  judgment  hereby  rendered  in  favor  of 
said  defendants  be,  and  the  same  is  fully  dis- 
charged, paid  and  satisfied. 

Done  in  Open  Court  this  1st  day  of  Sept.,  1954. 

/s/  JAMES  A.  WALSH, 
Judge,  United  States  District  Court  for  the  Dis- 
trict of  Arizona. 

[Endorsed]  :     Filed  Sept.  1,  1954. 


[Title  of  District  Court  and  Cause.] 

OBJECTIONS  TO  MOTION  OF  ADAMAN 
MUTUAL  WATER  COMPANY,  A  COR- 
PORATION, AND  ITS  STOCKHOLDERS 
TO  INTERVENE 

Now  Comes  the  plaintiff,  United  States  of  Amer- 
ica, by  Jack  D.  H.  Hays,  United  States  Attorney 
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for  the  District,  and  Everett  L.  Gordon,  Assistant 
United  States  Attorney  for  said  District,  and  files 
objections  to  Adaman  Mutual  Water  Company,  a 
corporation,  and  its  stockholders  being  allowed  to 
intervene;  which  objections  are  as  follows: 

1.  The  parties  seeking  intervention  have  not 
alleged  an}^  of  the  essential  grounds  for  interven- 
tion as  set  forth  in  Rule  24  of  the  Federal  Rules  of 
Civil  Procedure  for  the  United  States  District 
Courts. 

2.  The  Court  is  without  jurisdiction  to  give  the 
relief  sought  because  the  parties  seeking  interven- 
tion are  in  effect  attempting  to  make  a  counterclaim 
against  the  United  States  of  America  in  that  they 
seek  a  judgment  compelling  payment  of  just  com- 
pensation for  property  not  included  in  the  Declara- 
tion of  Taking. 

3.  Rule  71-A  of  the  Federal  Rules  of  Civil  Pro- 
cedure for  the  United  States  District  Courts  estab- 
lishing procedure  in  condemnation  of  property  in 
Section  (e)  thereof  precludes  any  pleading  other 
than  Complaint  and  Answer  thereto. 

4.  The  allegation  that  intervention  is  the  only 
procedure  by  and  under  which  relief  can  be  had  is 
without  merit. 

JACK  D.  H.  HAYS, 

United  States  Attorney  for 
the  District  of  Arizona ; 

/s/  EVERETT  L.  GORDON, 

Assistant  United  States 
Atorney. 


132  Goodyear  Farms,  etc.,  et  al. 

Mailed  copy  of  aforesaid  Objections  to  Motion, 
together  with  Memorandum  of  Authorities  in  Sup- 
port Thereof  to:  Snell  &  Wilmer,  Mayer-Heard 
Building,  Phoenix,  Arizona,  Attorneys  for  Parties 
Seeking  Intervention  this  1st  day  of  December, 
1954. 

/s/  EVERETT  L.  GORDON, 
Assistant  United  States 
Atomey. 

[Endorsed]  :    Filed  Dec.  1,  1954. 


[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY  OF 
MONDAY,  JANUARY  24,  1955 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

Motion  for  Intervention  of  Adaman  Mutual 
"Water  Co.,  et  al.,  comes  on  regularly  for  hearing 
this  day.  Everett  Gordon,  Esq.,  Assistant  United 
States  Attorney,  appears  for  the  plaintiff.  Mark 
Wilmer,  Esq.,  and  Edward  Jacobson,  Esq.,  are  pres- 
ent for  the  Interveners.  Said  motion  is  now  argued. 

It  Is  Ordered  that  the  record  show  Intervener 
is  allowed  15  days  to  file  Memorandum  and  Gov- 
ernment 15  days  to  answer  and  that  said  motion 
shall  thereupon  stand  submitted. 


vs.  United  States  of  America  133 

[Title  of  District  Court  and  Cause.] 

A^IENDMENT  TO  COMPLAINT 

Plaintiff  hereby  amends  its  complaint  filed 
herein  on  November  27,  1953,  in  the  following  man- 
ner and  in  these  particulars  only: 

1.  Delete  the  legal  description  of  Tract  No.  117 
on  page  3  of  Schedule  "A"  of  said  complaint,  and 
insert  in  lieu  thereof  the  following  legal  descrip- 
tion for  said  Tract  No.  117: 

That  portion  of  the  South  half  of  the  South- 
west quarter  (S%  SWi/4)  of  Section  Seven 
(Sec.  7),  Township  Two  North  (T  2  N),  Range 
One  West  (R  1  W),  Gila  and  Salt  River 
Meridian,  Maricopa  County,  State  of  Arizona, 
described  as  follows,  basis  of  bearings  being 
transverse  Mercator  Grid,  Central  Zone,  Ari- 
zona ; 

Beginning  at  the  South  i/4  corner  of  said 
Section  7;  thence  along  the  East  line  of  said 
Southwest  1/4  of  Section  7  North  0°  00'  28'' 
West  541.18  feet,  more  or  less,  to  a  line  which 
bears  South  42°  48'  58"  West  from  a  point  in 
the  East  line  of  said  Section  7,  said  point  being- 
distant  Norih  0°  01'  46"  East  753.11  feet  from 
the  East  14  corner  of  said  Section;  thence 
Southwesterly  along  the  said  line  bearing 
South  42°  48'  58"  West,  a  distance  of  736.60 
feet,  more  or  less,  to  the  South  line  of  said 
Section  7;  thence  along  said  South  line  South 
89°  54'  08"  East  500.70  feet,  more  or  less,  to 
the  point  of  beginning.  Containing  3.11  acres, 
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more  or  less,  including  0.74  acre,  more  or  less, 
in  streets. 

2.  Delete  the  legal  description  of  Tract  No.  118 
on  page  4  of  Schedule  ''A"  of  said  complaint,  and 
insert  in  lieu  thereof  the  following  legal  description 
for  said  Tract  No.  118: 

The  East  812.06  feet  of  the  Northeast  Quar- 
ter of  the  Northwest  Quarter  (NE14  NWi/4) 
of  Section  18  (Sec.  18),  Township  Two  North 
(T  2  N),  Range  One  West  (R  1  W),  Gila  and 
Salt  River  Meridian  in  the  County  of  Mari- 
copa, State  of  Arizona. 

Containing  24.61  acres,  more  or  less,  includ- 
ing 1.59  acres,  more  or  less  in  streets, 

reserving,  however,  an  easement  upon  approxi- 
matel}^  .78  acre  thereof  (hereinafter  described)  to 
Adaman  Mutual  Water  Company,  an  Arizona  cor- 
poration, its  successors  and  assigns,  for  an  under- 
ground irrigation  pipeline,  in,  on,  over  and  across 
said  .78  acre,  together  with  the  absolute  right  at 
all  times  of  ingress  and  egress  thereto,  and  the 
right  to  go  upon  said  .78  acre  with  men  and  equip- 
ment in  order  to  repair,  replace,  maintain  and  con- 
struct, and  otherwise  attend  the  said  underground 
irrigation  pipeline  for  which  said  easement  is 
granted;  a  description  of  said  .78  acre  upon  which 
said  easement  is  granted  is  as  follows: 

A  stiip  of  land  20  feet  in  width  lying  10  feet 
on  each  side  of  the  following-described  center 
line,  basis  of  bearings  being  transverse  Merca- 
tor  Grid,  Central  Zone,  Arizona. 
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Beginning  at  a  point  distant  Westerly 
510.23  feet  along  the  North  line  of  said  Sec- 
tion 18,  from  the  North  quarter  section  corner 
of  said  section;  thence  South  42°  48'  58''  West 
361.05  feet,  more  or  less,  to  a  point;  thence 
Southeasterly  along  a  line  bearing  South  47° 
11'  02"  East,  a  distance  of  968.70  feet,  more  or 
less,  to  a  point  in  a  line  parallel  to  on  the  West 
45  feet  distant  from  the  N-S  Midsection  line 
of  said  Section  18;  thence  southerly  along  said 
line  bearing  South  0°  03'  12"  East  distance 
of  371.78  feet,  more  or  less,  to  the  South  line 
of  the  Northeast  quarter  of  the  Northwest 
quarter  (NE14  NW14)  of  said  Section  18,  the 
point  of  ending. 

Containing  0.78  acres,  more  or  less. 

The  purpose  of  this  amendment  being  to  increase 
the  acreage  of  Tract  No.  117  from  approximately 
2.76  acres  to  3.11  acres,  and  to  increase  the  acreage 
of  Tract  No.  118  from  approximately  9.40  acres 
to  24.61  acres,  pursuant  to  stipulations  entered  into 
by  and  between  plaintiff  and  the  parties  interested 
in  said  Tracts. 

JACK  D.  H.  HAYS, 

United  States  Attorney,   for 
the  District  of  Arizona ; 

/s/  EVERETT  L.  GORDON, 

Assistant  United  States 
Attorney. 

[Endorsed]:     Filed  May  13,  1955. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated  and  Agreed  by  and  be- 
tween the  United  States  of  America,  hereinafter 
called  the  plaintiff,  and  Goodyear  Farms,  a  cor- 
poration, and  Ralph  Ashby  and  Grace  Ashby,  hus- 
band and  wdfe,  hereinafter  called  the  defendants, 
that: 

Whereas,  action  in  condenniation  was  com- 
menced in  the  above  Court  on  Noyember  27,  1953, 
by  the  filing  of  a  Declaration  of  Taking  and  a  Com- 
plaint in  condemnation  on  behalf  of  the  United 
States  of  America  at  the  request  of  the  Under 
Secretary  of  the  Air  Force ;  and 

Whereas,  the  defendants,  Ralph  Ashby  and  Grace 
Ashby,  husband  and  wife,  having  contracted  to  pur- 
chase a  parcel  of  real  estate,  including  the  lands 
described  herein,  by  virtue  of  a  certain  agreement 
made  and  executed  by  Goodj^ear  Farms,  a  corpora- 
tion, Seller,  and  said  defendants,  as  Buyers,  dated 
March  8,  1947,  recorded  March  13,  1947,  in  Book 
113  of  Agreements  at  pages  249-254,  inclusive,  Rec- 
ords of  Maricopa  County,  Arizona,  and 

Whereas,  the  Complaint  aforementioned  has  been 
filed  to  condemn  the  following-described  premises: 

Tract  No.  117 

That  portion  of  the  South  half  of  the  South- 
west quarter   (SI/2  SW14)    of  Section  Seven 
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(Sec.  7),  Township  Two  North  (T  2  N),  Range 
One  West  (R  1  W),  Gila  and  Salt  River 
Meridian,  Maricopa  County,  State  of  Arizona, 
described  as  follows,  basis  of  bearings  beiiig 
transverse  Mercator  Grid,  Central  Zone,  Ari- 
zona; 

Beginning  at  the  South  ^4:  corner  of  said  Sec- 
tion 7 ;  thence  along  the  East  line  of  said  South- 
west 14  of  Section  7  North  0°  00'  18''  East 
509.38  feet,  more  or  less,  to  a  line  which  bears 
South  42°  48'  58"  West  from  a  point  in  the  East 
line  of  said  Section  7,  said  point  being  distant 
North  0°  01'  46"  East  753.11  feet  from  the  East 
^  corner  of  said  Section ;  thence  Southwesterly 
along  the  said  line  bearing  South  42°  48'  58" 
West,  a  distance  of  694.41  feet,  more  or  less,  to 
the  South  line  of  said  Section  7;  thence  along 
said  South  line  East  471.92  feet,  more  or  less, 
to  the  point  of  beginning. 

Containing  2.76  acres,  more  or  less,  including 
0.70  acre,  more  or  less,  in  streets. 

and  under  the  provisions  of  the  Declaration  of  Tak- 
ing Act  (46  Stat.  1421),  the  title  to  the  lands  above 
described  in  fee  simple,  subject  to  existing  ease- 
ments for  public  roads  and  highways,  public  utili- 
ties, railroads  and  pipelines,  vested  in  the  United 
States  of  America,  and  the  right  to  just  compensa- 
tion for  the  same  was  likewise,  under  the  provisions 
of  said  Act,  vested  in  the  persons  entitled  thereto, 
and 
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Whereas,  plaintiff  contemplates  amending  its 
Complaint  or  filing  an  amendment  thereto  con- 
demning the  following-described  property: 

Tract  No.  117 

That  portion  of  the  South  half  of  the  South- 
west quarter  (S%  SWi/4)  of  Section  Seven 
(Sec.  7),  Township  Two  North  (T  2  N),  Range 
One  West  (R  1  W),  Gila  and  Salt  River 
Meridian,  Maricopa  County,  State  of  Arizona, 
described  as  follows,  basis  of  bearings  being 
transverse  Mercator  Grid,  Central  Zone,  Ari- 
zona; 

Beginning  at  the  South  I/4  corner  of  said  Sec- 
tion 7 ;  thence  along  the  East  line  of  said  South- 
west i/i  of  Section  7  North  0°  00'  28''  AVest 
541.18  feet,  more  or  less,  to  a  line  which  bears 
South  42°  48'  58"  West  from  a  point  in  the  East 
line  of  said  Section  7,  said  point  being  distant 
North  0°  01'  46"  East  753.11  feet  from  the  East 
%  corner  of  said  Section ;  thence  Southwesterly 
along  the  said  line  bearing  South  42°  48'  58" 
West,  a  distance  of  736.60  feet,  more  or  less, 
to  the  South  line  of  said  Section  7;  thence 
along  said  South  line  South  89°  54'  08"  East 
500.70  feet,  more  or  less,  to  the  point  of  be- 
ginning. 

Containing  3.11  acres,  more  or  less,  including 

0.74  acre,  more  or  less,  in  streets, 
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and 

Whereas,  Ralph  Ashby  and  Grace  Ashby,  hus- 
band and  wife,  are  the  contract  purchasers  of  the 
above-described  land,  and 

Whereas  the  sum  of  $2,965.00  has  been  deposited 
by  the  plaintiff  in  the  Registry  of  the  Court  as  com- 
pensation for  the  first  described  tract  containing 
2.76  acres,  more  or  less. 

Now,  Therefore,  It  Is  Hereby  Stipulated  and 
Agreed  by  and  between  the  above-named  parties 
that  the  sum  of  $3,140.00,  plus  interest  as  herein- 
after set  forth  is  just  compensation  in  full  to  be 
paid  by  the  plaintiff  for  the  taking  and  condemna- 
tion of  the  unencumbered  fee  simple  title  to  the 
lands  hereinbefore  described,  containing  3.11  acres, 
more  or  less,  including  0.74  acres,  more  or  less,  in 
streets,  together  with  all  improvements  thereunto 
belonging,  including  crop  damage  and  damage  to 
the  remaining  land  owned  by  the  defendants,  sub- 
ject only  to  such  easements  as  may  be  or  have  been 
waived  by  plaintiff;  that  from  the  aforesaid  sum 
the  plaintiff  has  already  paid  to  the  defendants  on 
February  4,  1954,  the  sum  of  $2,520.25  and  that  the 
remaining  $619.75  shall  be  paid  as  follows : 

(1)  To  Goodyear  Farms,  a  corporation,  Ralph 
Ashby  and  Grace  Ashby,  husband  and  wife,  the 
sum  of  $587.60,  plus  $0.06529  interest  per  day  after 
July  24  imtil  the  date  of  judgment.  It  is  agreed 
that  from  said  sum  there  shall  first  be  paid  any  and 
all  liens,  balance  due  on  taxes  and  remaining  en- 
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cumbrances   against   said   land,   including   adverse 
claims  or  claims  by  lessees. 

(2)  To  Adaman  Mutual  Water  Company,  a  cor- 
poration, the  sum  of  $32.15,  plus  $0.00349  per  day 
after  July  24,  1954,  until  the  date  of  judgment. 

The  above-stated  compensation  is  to  be  made  by 
the  plaintiff  without  prejudice  to  any  rights  or 
claims  which  Adaman  Mutual  Water  Company, 
Goodyear  Farms,  a  corporation;  Ralph  Ashby  and 
Grace  Ashby,  husband  and  wife,  may  have  arising 
out  of  a  certain  Petition  for  Intervention  which  has 
been  filed  with  the  Clerk  of  the  Court  in  the  above- 
entitled  cause  on  or  about  July  24,  1954. 

It  Is  Further  Stipulated  and  Agreed  that  the 
complaint  in  condemnation,  declaration  of  taking 
and  all  pleadings  and  orders  filed  in  this  proceed- 
ing may  be  considered  amended  in  accordance  with 
this  Stipulation  and  that  a  judgment  will  be  en- 
tered in  the  above-entitled  cause  for  the  pa^Tnent 
of  the  sum  of  $3,140.00,  plus  interest  as  above  re- 
cited, for  the  just  compensation  in  full  to  be  paid 
by  the  plaintiff  for  the  taking  in  condemnation  of 
the  unencumbered  fee  simple  title  to  the  lands  above 
described  containing  3.11  acres,  more  or  less,  to- 
gether with  all  improvements  thereunto  belonging, 
including  crop  damage  and  damage  to  the  remain- 
ing land  owned  by  the  defendants,  subject  only  to 
such  easements  as  may  be  or  have  been  waived  by 
the  plaintiff,  and  said  judgment  shall  provide, 
among  other  things,  for  the  deposit  of  additional 
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funds  into  the  Registry  of  the  Court  to  satisfy  the 
same. 

The  defendants,  Goodyear  Farms,  a  corporation ; 
Ralph  Ashby  and  Grace  Ashby,  husband  and  wife, 
hereby  enter  their  aj^pearance  in  this  action  and 
expressly  waive  service  of  summons,  petition  and 
any  and  all  other  process  and  all  right  to  a  hearing 
on  the  petition  and  pleadings  filed  in  this  action 
and  right  to  the  appointment  of  commissioners  or 
the  selection  of  a  jury  for  the  determination  of 
just  compensation  for  said  tract. 

The  above-named  parties  hereby  agree  to  the 
entering  of  a  judgment  in  conformity  with  this 
Stipulation,  fixing  the  value  of  the  land  hereinbe- 
fore described  as  recited  herein,  and  setting  forth 
the  conditions  and  provisions  of  this  Stipulation. 

Executed  on  the  14th  day  of  February,  1955. 

[Seal]  GOODYEAR  FARMS, 

An  Arizona  Corporation; 

By  /s/  R.  W.  LITCHFIELD, 

President. 
Attest : 

/s/  W.  N.  KRING, 

Asst.  Secretary. 

/s/  RALPH  ASHBY, 

/s/  GRACE  ASHBY, 
Defendants. 
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UNITED  STATES  OF 
AMERICA, 

Plaintiff. 

JACK  D.  H.  HAYS, 

United  States  Attorney  for 
the  District  of  Arizona; 

/s/  EVERETT  L.  GORDON, 

Assistant  United  States 
Attorney. 

[Endorsed]:     Filed  May  13,  1955. 


[Title  of  District  Court  and  Cause.] 

JUDGMENT  IN  RE  TRACT  No.  117 

This  cause  coming  on  regularly  to  be  heard  be- 
fore the  Court  upon  a  stipulation  entered  into  by 
and  between  the  defendants,  Ralph  Ashby  and 
Grace  Ashby,  his  wife,  and  the  plaintiff,  United 
States  of  America,  and 

It  appearing  to  the  Court  that  the  sum  of 
$2,965.00  has  been  deposited  in  the  Registry  of  the 
Court  as  estimated  just  compensation  for  the  tak- 
ing of  the  following-described  real  estate: 

That  portion  of  tlie  South  half  of  the  South- 
west quarter  (Si/2SWiy4)  of  Section  Seven 
(Sec.  7),  Township  Two  North  (T2N),  Range 
One  West  (RIW),  Gila  and  Salt  River  Me- 
ridian, Maricopa  County,  State  of  Arizona,  de- 
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scribed  as  follows,  basis  of  bearings  being 
transverse  Mercator  Grid,  Central  Zone,  Ari- 
zona: 

Beginning  at  the  South  %  corner  of  said 
Section  7;  thence  along  the  East  line  of  said 
Southwest  i/i  of  Section  7  North  0°  00'  18" 
East  509.38  feet,  more  or  less,  to  a  line  which 
bears  South  42°  48'  58''  West  from  a  point  in 
the  East  line  of  said  Section  7,  said  point  being 
distant  North  0°  01'  46"  East  753.11  feet  from 
the  East  I/4  corner  of  said  Section;  thence 
Southwesterly  along  the  said  Line  bearing  South 
42°  48'  58"  West,  a  distance  of  694.41  feet,  more 
or  less,  to  the  South  line  of  said  Section  7; 
thence  along  said  South  line  East  471.92  feet, 
more  or  less,  to  the  point  of  beginning. 

Containing  2.76  acres,  more  or  less,  including 
0.70  acre,  more  or  less,  in  streets. 
and 

It  further  appearing  to  the  Court  that  the  plain- 
tiff has  paid  from  said  funds  on  deposit  in  the 
Registry  of  the  Court  to  the  defendants  the  sum 
of  $2,520.25,  leaving  on  deposit  in  the  Registry  of 
the  Court  the  siun  of  $444.75,  and 

It  further  appearing  to  the  Court  that  the  plain- 
tiff has  amended  its  complaint  condemning  the  fol- 
lowing described  property : 

That  portion  of  the  South  half  of  the  South- 
west quarter  (SI/2SWI/4)  of  Section  Seven 
(Sec.  7)  To\\'nship  Two  North  (T2N),  Range 
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One  West  (RIW),  Gila  and  Salt  River  Me- 
ridian, Maricopa  County,  State  of  Arizona,  de- 
scribed as  follows,  basis  of  bearings  being 
transverse  Mercator  Grid,  Central  Zone,  Ari- 
zona ; 

Beginning  at  the  South  %  comer  of  said 
Section  7;  thence  along  the  East  line  of  said 
Southwest  14  of  Section  7  North  0°00'28" 
West  541.18  feet,  more  or  less,  to  a  line  which 
bears  South  42°  48'  58"  West  from  a  point  in 
the  East  line  of  said  Section  7,  said  point  being 
distant  North  0°  Or  46"  East  753.11  feet  from 
the  East  1/4  ("orner  of  said  Section;  thence 
Southwesterly  along  the  said  line  bearing  South 
42°  48'  58"  West,  a  distance  of  736.60  feet,  more 
or  less,  to  the  South  line  of  said  Section  7; 
thence  along  said  South  line  South  89°  54' 08" 
East  500.70  feet,  more  or  less,  to  the  point  of 
beginning. 

Contaming  3.11  acres,  more  or  less,  including 
0.74  acre,  more  or  less,  in  streets. 

It  Is  Ordered,  Adjudged  and  Decreed  that: 

(1)  The  sum  of  $3,140.00  plus  interest  at 
$0.06878  per  day  from  July  24,  1954,  until  paid  is 
the  reasonable  and  just  compensation  to  be  paid  in 
full  for  the  unencumbered  fee  simple  title  to  the 
3.11  acres  of  land,  more  or  less,  including  0.74  acre, 
more  or  less,  in  streets,  which  is  above  described 
on  Page  2  herein,  together  with  all  improvements 
thereunto  belonging,  subject  to  existing  easements 
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for  public  roads  and  highways,  public  utilities  and 
])ipelines ; 

(2)  That  the  plaintiff  is  ordered  and  directed 
to  pay  into  the  Registiy  of  this  Court  for  the  per- 
sons entitled  thereto  the  suni  of  $175.00,  and  in  ad- 
dition thereto  sufficient  funds  for  the  payment  of 
interest  at  $0.06878  per  day  from  July  24,  1954, 
until  paid. 

(3)  That  simultaneously  upon  the  payment  by 
the  plaintiff  of  the  sums  set  out  herein  in  Para- 
gi'aph  2,  all  valid  liens  and  claims  of  whatsoever 
nature  against  said  lands  shall  be  transferred  from 
said  lands  to  the  funds  so  deposited  in  the  Registry 
of  this  Court  to  the  end  that  the  United  States  of 
America  will  take  an  unencumbered  fee  simple  title 
to  the  whole  of  said  3.11  acres,  more  particularly 
described  on  Page  2  herein,  free  and  discharged  of 
all  liens  and  claims  whatsoever. 

(4)  That  the  defendants,  Goodyear  Farms,  a 
corporation,  and  Ralph  Ashby  and  Grace  Ashby, 
husband  and  wife,  shall  have  judgment  against  the 
plaintiff  as  and  for  compensation  for  the  taking  of 
said  Tract  No.  117,  as  described  on  Page  2  herein, 
subject  to  the  prior  claims,  rights,  interest,  equities 
and  liens,  if  any,  of  such  other  persons  as  the 
Court  shall  hereafter  find  and  detemiine  to  have 
any  compensable  interest  in  said  tract,  which  rights 
and  interests  by  this  judgment  are  transferred  to 
and  imposed  upon  the  funds  to  be  deposited  by  the 
plaintiif  in  satisfaction  of  the  award  herein  tixed 
and  ordered  to  be  paid. 
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(5)  That  the  judgment  against  said  plaintiff 
shall  be  in  the  amount  set  out  in  Paragraph  2 ;  that 
the  respective  rights  of  the  defendants,  Goodyear 
Farms  and  Ralph  Ashby  and  Grace  Ashby,  hus- 
band and  wife,  and  others  to  participate  in  and 
their  respective  shares  of  said  award  are  to  be  de- 
termined by  the  subsequent  order  of  the  Court. 

(6)  This  Court  retains  jurisdiction  for  the  pur- 
pose of  entertaining  such  further  orders  and  de- 
crees as  may  be  necessary  in  the  premises  including 
an  adjudication  of  the  rights  of  the  respective 
claimants  in  and  to  the  funds  to  be  deposited  in  the 
Registry  of  this  Court  by  the  plaintiff  in  satisfac- 
tion of  the  award  herein  made. 

Dated  this  13th  day  of  May,  1955. 

/s/  DAVE  W.  LING, 
Judge,  United  States  District  Court,  for  the  Dis- 
trict of  Arizona. 

[Endorsed]  :     Filed  May  13,  1955. 


[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated  and  Agreed  by  and  be- 
tween the  United  States  of  America,  hereinafter 
called  the  plaintiff,  Goodyear  Farms,  a  corporation, 
and  Bill  W.  MuUins,  defendants,  that: 

Whereas,  an  action  in  condemnation  was  com- 
menced in  the  above  Court  on  November  27,  1953, 
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by  the  filing  of  a  Declaration  of  Taking  and  Com- 
l^laint  on  behalf  of  plaintiff  at  the  request  of  the 
Under  Secretary  of  the  Air  Force;  and 

Whereas,  the  defendant,  Bill  W.  Mullins,  was 
the  lessee  of  a  certain  parcel  of  land,  hereinafter 
described,  the  title  to  which  was  held  in  fee  by 
Goodj^ear  Farms  by  virtue  of  a  certain  deed  made 
and  executed  by  Valley  Ranch  Company,  a  corpora- 
tion, dated  June  30,  1931,  and  recorded  December 
1,  1931,  in  Book  262  of  Deeds,  at  pages  15  to  18, 
inclusive,  in  the  Records  of  Maricopa  County,  Ari- 
zona, and 

Whereas,  said  property  so  held  and  leased  is  more 
particularly  described  in  said  condemnation  as  fol- 
lows : 

Tract  No.  118 

That  portion  of  the  Northeast  quarter  of  the 
Northwest  quarter  (NE14NW1/4)  of  Section 
Eighteen  (Sec.  18),  Township  Two  North 
(T2N),  Range  One  West  (RIW),  Gila  and 
Salt  River  Meridian,  County  of  Maricopa, 
State  of  Arizona,  described  as  follows,  basis 
of  bearings  being  transverse  Mercator  Grid, 
Central  Zone,  Arizona : 

Beginning  at  the  North  14  corner  of  said 
Section  18 ;  thence  along  the  North  line  of  said 
Section  West  471.92  feet,  more  or  less,  to  a 
line  which  bears  South  42°  48' 58"  West  from 
a  jooint  in  the  East  line  of  Section  7  of  said 
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Township  and  Range,  said  point  being  distant 
North  0°01'46''  East  753.11  feet  from  the 
East  1/4  corner  of  said  Section  7;  thence 
Southwesterly  along  the  said  line  bearing 
South  42°  48' 58''  West,  a  distance  of  375.03 
feet,  more  or  less,  to  a  point  distant  South 
42°  48' 58"  West  4953.45  feet  from  said  point 
in  the  East  line  of  Section  7;  thence  South 
47°  11'  02"  East  990.82  feet,  more  or  less,  to 
the  East  line  of  said  Northwest  iy4  of  Section 
18;  thence  along  said  East  line  North  948.51 
feet,  more  or  less,  to  the  point  of  beginning. 

Containing  9.40  acres,  more  or  less,  includ- 
ing 1.05  acres,  more  or  less,  in  streets. 

and  under  tlie  provisions  of  the  Declaration  of  Tak- 
ing Act  (46  Stat.  1421),  the  title  to  the  lands  above 
described  in  fee,  subject  to  existing  easements  for 
public  roads  and  highways,  public  utilities,  rail- 
roads and  pipelines,  vested  in  the  plaintiff,  and  the 
right  to  just  compensation  for  the  same  was  like- 
wise, under  the  provisions  of  said  Act,  vested  in 
the  persons  entitled  thereto,  and 

Whereas,  the  plaintiff  contemplates  that  it  will 
amend  its  comi5laint  to  condemn  the  following  de- 
scribed i)roperty: 

Tract  No.  118 

The  East  812.06  feet  of  the  Northeast  Quar- 
ter of  the  Northwest  Quarter  (NE1/4NW14)  of 
Section  18  (Sec.  18),  Township  Two  North 
(T2N),   Range  One  West    (RIW),   Gila   and 
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Salt  River  Meridian  in  the  County  of  Mari- 
copa, State  of  Arizona. 

Containing  24.61  acres,  more  or  less,  includ- 
ing 1.59  acres,  more  or  less,  in  streets, 

reserving  however,  to  Adaman  Mutual  Water  Com- 
pany, an  Arizona  non-profit  corporation,  its  suc- 
cessors and  assigns,  an  easement  for  an  under- 
ground irrigation  pipeline  in,  on,  over  and  across  the 
land  hereafter  particularly  described,  together  with 
the  absolute  right  at  all  times  of  ingi'ess  and  egress 
thereto,  and  the  right  to  go  upon  said  lands  with 
men  and  equipment  in  order  to  repair,  replace, 
maintain  and  construct,  and  otherwise  attend  the 
said  underground  irrigation  pipeline  for  which  this 
easement  is  gi^anted,  to  wit: 

A  strip  of  land  20  feet  in  width  lying  10  feet 
on  each  side  of  the  following  described  center 
line,  basis  of  bearings  being  transverse  Mer- 
cator  Grid,  Central  Zone,  Arizona. 

Beginning  at  a  point  distant  Westerly  510.23 
feet  along  the  Noii:.h  line  of  said  Section  18, 
from  the  North  quarter  section  corner  of  said 
section;  thence  South  42°  48' 58''  West  361.05 
feet,  more  or  less,  to  a  ])oint;  thence  South- 
easterly along  a  line  bearing  South  47°  11' 02" 
East,  a  distance  of  968.70  feet,  more  or  less, 
to  a  point  in  a  line  parallel  to  on  the  West  45 
feet  distant  from  the  N-S  Mid-section  line  of 
said  Section  18;  thence  southerly  along  said 
line  bearing  South  0°  03'  12"  East  distance  of 
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371.78  feet,  more  or  less,  to  the  South  line  of 
the  Northeast  quarter  of  the  Xorthwest  quar- 
ter (NE1/4NW1/4)  of  said  Section  18,  the  point 
of  ending. 

Containing  0.78  acres,  more  or  less. 

The  side  lines  of  the  above  described  strip  are 
to  be  i^rolonged  or  shortened  so  as  to  terminate  in 
the  lines  in  which  the  center  line  begins  and  ends. 

and 

Whereas,  Goodyear  Farms  is  the  owner  in  fee  of 
the  land  described  in  the  preceding  paragraph  of 
this  Stipulation,  and 

Whereas,  the  smn  of  $8,370.00  has  been  deposited 
by  the  plaintiff  in  the  Registry  of  the  Court  for 
the  taking  of  the  first  desciibed  tract,  containing 
9.4  acres,  more  or  less. 

Now,  Therefore,  It  Is  Stipulated  and  Agreed  by 
and  between  the  above  named  parties  that  the  sum 
of  $14,100.00,  plus  interest  as  hereinafter  set  forth, 
is  just  compensation  in  full  to  be  paid  by  the  plain- 
tiff for  the  taking  in  condemnation  of  the  unencum- 
bered fee  simple  title  to  the  lands  hereinbefore  de- 
scribed containing  24.61  acres,  more  or  less,  includ- 
ing 1.59  acres,  more  or  less,  in  streets,  together  with 
all  imi^rovements  thereunto  belonging,  including 
crop  damage  and  remaining  land  owned  by  the  de- 
fendants, subject  only  to  such  easements  as  may  be 
or  have  been  waived  by  plaintiff,  that  the  afore- 
mentioned sum  plus  interest  shall  be  paid  as  fol- 
lows : 
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(1)  To  Goodyear  Farms  the  sum  of  $12,224.56, 
plus  $1.3583  interest  per  day  from  July  24,  1954, 
until  the  date  of  judgment.  It  is  understood  and 
agreed  that  from  said  sum  there  shall  first  be  paid 
any  and  all  liens  or  balance  due  on  taxes,  or  remain- 
ing encumbrances  against  said  land  including  ad- 
verse claims  or  claims  by  lessees. 

(2)  To  Adaman  Mutual  Water  Company,  the 
sum  of  $1,875.44,  plus  $.2037  interest  per  day  from 
July  24,  1954,  until  the  date  of  judgment. 

The  above  stated  compensation  is  to  be  paid  by 
plaintiff  without  prejudice  to  any  rights  or  claims 
which  the  defendants,  Goodyear  Farms,  Bill  W. 
Mullins  or  Adaman  Mutual  Water  Company  may 
have  arising  out  of  a  certain  petition  for  interven- 
tion which  has  been  filed  with  the  Clerk  of  the 
Court  in  the  above-entitled  cause  on  or  about  July 
23,  1954. 

It  Is  Further  Stipulated  and  Agreed  that  the 
complaint  in  condemnation,  declaration  of  taking 
and  all  pleadings  and  orders  filed  in  this  proceeding 
may  be  considered  amended  in  accordance  with  this 
Stipulation  and  that  a  judgment  will  be  entered  in 
the  above-entitled  cause  for  the  payment  of  the  sum 
of  $14,100.00,  plus  interest,  as  above  recited,  for 
the  just  compensation  in  full  to  be  paid  by  the 
plaintiff  for  the  taking  in  condemnation  of  the  un- 
encumbered fee  simple  title  to  the  lands  above  de- 
scribed containing  24.61  acres,  more  or  less,  to- 
gether with  all  improvements  thereunto  belonging, 
including  crop  damage  and  damage  to  the  remain- 
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ing  land  owned  by  the  defendants,  subject  only  to 
such  easements  as  may  be  or  have  been  waived  by 
the  plaintiff,  and  said  judgment  shall  provide, 
among  other  things,  for  the  deposit  of  additional 
funds  into  the  Registry  of  the  Court  to  satisfy  the 
same. 

The  defendants,  Goodyear  Farms  and  Bill  W. 
MuUins  hereby  enter  their  appearance  in  this  ac- 
tion and  expressly  waive  ser^dce  of  summons,  peti- 
tion and  any  and  all  other  process  and  all  right  to 
a  hearing  on  the  petition  and  pleadings  filed  in  this 
action,  and  the  right  to  the  appointment  of  commis- 
sioners or  the  selection  of  a  jury  for  the  determi- 
nation of  just  compensation  for  said  tract. 

Executed  on  the  14th  day  of  February,  1955. 

[Seal]  GOODYEAR  FARMS, 

An  Arizona  Corporation, 


Attest 


By  /s/  R.  W.  LITCHFIELD, 

President. 

/s/  W.  N.  KRING, 

Assistant  Secretary. 

/s/  BILL  W.  MULLINS, 
Defendants. 

UNITED  STATES  OF 
AJMERICA, 

Plaintiff, 


vs.  United  States  of  America  153 

JACK  D.  H.  HAYS, 

United  States  Attorney  for 
the  District  of  Arizona ; 

/s/  EVERETT  L.  GORDON, 

Assistant  United  States 
Attorney. 

[Endorsed] :     Filed  May  13,  1955. 


[Title  of  District  Court  and  Cause.] 

JUDGMENT   IN   RE   TRACT   NO.    118 

This  cause  commg  on  regularly  to  be  heard  be- 
fore the  Court  upon  a  stipulation  entered  into  by 
and  between  the  defendants,  Goodyear  Farms,  a 
corporation,  and  Bill  W.  Mullins,  and  the  plaintiff, 
United  States  of  America,  and 

It  appealing  to  the  Court  that  the  sum  of 
$8,370.00  has  been  deposited  in  the  Registry  of  the 
Court  as  estimated  just  compensation  for  the  tak- 
ing of  the  following  described  real  estate : 

That  portion  of  the  Northeast  quarter  of  the 
Northwest  quarter  (NEi^NAVi/i)  of  Section 
Eighteen  (Sec.  18),  Township  Two  North 
(T2N),  Range  One  West  (RIW),  Gila  and 
Salt  River  Meridian,  County  of  Maricopa, 
State  of  Arizona,  described  as  follows,  basis 
of  bearings  being  transverse  Mercator  Grid, 
Central  Zone,  Arizona: 
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Beginning  at  the  Xorth  1/4  corner  of  said 
Section  18 ;  thence  along  the  North  line  of  said 
Section  West  471.92  feet,  more  or  less,  to  a 
line  which  bears  South  42°  48' 58''  West  from 
a  point  in  the  East  line  of  Section  7  of  said 
Township  and  Range,  said  point  being  distant 
North  0°01'46"  East  753.11  feet  from  the 
East  1^  corner  of  said  Section  7 ;  thence 
Southwesterly  along  the  said  line  bearing 
South  42°  48' 58"  West,  a  distance  of  375.03 
feet,  more  or  less,  to  a  point  distant  South 
42°  48' 58"  West  4953.45  feet  from  said  point 
in  the  East  line  of  Section  7;  thence  South 
47°  11'  02"  East  990.82  feet,  more  or  less,  to 
the  East  line  of  said  Northwest  14  of  Section 
18;  thence  along  said  East  line  North  948.51 
feet,  more  or  less,  to  the  point  of  beginning. 

Containing  9.40  acres,  more  or  less,  including 
1.05  acres,  more  or  less,  in  streets. 

It  further  appearing  to  the  Court  that  the  plain- 
tiff has  amended  its  complaint  condemning  the  fol- 
lowing described  property : 

The  East  812.06  feet  of  the  Northeast  Quar- 
ter of  the  Northwest  Quarter  (NE14NW14) 
of  Section  18  (Sec.  18),  Township  Two  North 
(T2N),  Range  One  West  (RIW),  Gila  and 
Salt  River  Meridian  in  the  County  of  Mari- 
copa, State  of  Arizona. 

Containing  24.61  acres,  more  or  less,  includ- 
ing 1.59  acres,  more  or  less,  in  streets, 
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reser\dng',  however,  an  easement  upon  approxi- 
mately .78  acre  thereof  (hereinafter  described)  to 
Adaman  Mutual  Water  Company,  an  Arizona  cor- 
poration, its  successors  and  assigns,  for  an  under- 
ground irrigation  pipeline,  in,  on,  over  and  across 
said  .78  acre,  together  with  the  absolute  right  at  all 
times  of  ingress  and  egress  thereto,  and  the  right 
to  go  upon  said  .78  acre  with  men  and  equipment 
in  order  to  repair,  replace,  maintain  and  construct, 
and  otherwise  attend  the  said  underground  irriga- 
tion i3ii3eline  for  which  said  easement  is  granted;  a 
description  of  said  .78  acre  upon  which  said  ease- 
ment is  granted  is  as  follows : 

A  strip  of  land  20  feet  in  width  lying  10 
feet  on  each  side  of  the  following  described 
center  line,  basis  of  bearings  being  transverse 
Mercator  Grid,  Central  Zone,  Arizona. 

Beginning  at  a  point  distant  Westerly 
510.23  feet  along  the  North  line  of  said  Sec- 
tion 18,  from  the  North  quarter  section  corner 
of  said  section;  thence  South  42°  48' 58''  West 
361.05  feet,  more  or  less,  to  a  i^oint;  thence 
Southeasterly  along  a  line  bearing  South 
47°  11'  02"  East,  a  distance  of  968.70  feet, 
more  or  less,  to  a  point  in  a  line  parallel  to  on 
the  West  45  feet  distant  from  the  N-S  Mid- 
section line  of  said  Section  18;  thence  south- 
erly along  said  line  bearing  South  0°  03'  12" 
East  distance  of  371.78  feet,  more  or  less,  to 
the  South  line  of  the  Northeast  quarter  of  the 
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Northwest  quarter  (NE14NW14)  of  said  Sec- 
tion 18,  the  point  of  ending. 

Containing-  0.78  acre,  more  or  less. 

It  Is  Ordered,  Adjudged  and  Decreed  that: 

(1)  The  sum  of  $14,100.00  phis  interest  at 
$1,562  per  day  from  July  24,  1954,  until  paid  is 
the  reasonable  and  just  compensation  to  be  paid  in 
full  for  the  unencumbered  fee  simple  title  to  the 
24.61  acres  of  land,  more  or  less,  including  1.59 
acres,  more  or  less,  in  streets,  which  is  above  de- 
scribed on  Page  2  herein,  together  with  all  improve- 
ments thereunto  belonging,  subject  to  existing  ease- 
ments for  public  roads  and  highways,  public  utili- 
ties and  pipelines; 

(2)  That  the  plaintiff  is  ordered  and  directed 
to  pay  into  the  Registry  of  this  Court  for  the  per- 
sons entitled  thereto  the  smn  of  $5,730.00,  and  in 
addition  thereto  sufficient  funds  for  the  pa;^^nent 
of  interest  at  $1,562  per  day  from  July  24,  1954, 
until  paid. 

(3)  That  simultaneously  upon  the  payment  by 
the  plaintiff  of  the  sums  set  out  herein  in  Para- 
gTaph  2,  all  valid  liens  and  claims  of  whatsoever 
nature  against  said  lands  shall  be  transferred  from 
said  lands  to  the  funds  so  deposited  in  the  Registiy 
of  this  Court  to  the  end  that  the  United  States  of 
America  will  take  an  unencumbered  fee  simple  title 
to  the  whole  of  said  24.61  acres,  more  ])articularly 
described  on  Page  2  herein,  free  and  discharged  of 
all  liens  and  claims  whatsoever. 
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(4)  That  the  defendants,  Goodyear  Farms,  a 
corporation  and  Bill  W.  MuUins,  shall  have  judg- 
ment against  the  plaintiff  as  and  for  compensation 
for  the  taking  of  said  Tract  No.  118,  as  described  on 
Page  2  herein,  subject  to  the  prior  claims,  rights, 
interest,  equities  and  liens,  if  any,  of  such  other 
pei^ons  as  the  Court  shall  hereafter  tind  and  deter- 
mine to  have  any  compensable  interest  in  said  tract, 
which  rights  and  interests  by  this  judgment  are 
transfeiTed  to  and  imposed  upon  the  funds  to  be 
deposited  by  the  plaintiff  in  satisfaction  of  the 
award  herein  fixed  and  ordered  to  be  paid. 

(5)  That  the  judgTaent  against  said  plaintiff 
shall  be  in  the  amount  set  out  in  Paragraph  2 ;  that 
the  respective  rights  of  the  defendants,  Goodyear 
Farms,  a  corporation,  and  Bill  W.  Mullins  and 
others  to  participate  in  and  their  respective  shares 
of  said  award  ai'e  to  be  determined  by  the  subse- 
quent order  of  the  Court. 

(6)  This  Court  retains  jurisdiction  for  the  pur- 
pose of  entertaining  such  fiu^ther  orders  and  decrees 
as  may  be  necessary  in  the  premises  including  an 
adjudication  of  the  rights  of  the  respective  claim- 
ants in  and  to  the  funds  to  be  deposited  in  the 
Registry  of  this  Court  by  the  plaintiff  in  satisfac- 
tion of  the  award  herein  made. 

Dated  this  13th  day  of  May,  1955. 

/s/  DAVE  W.  LING, 

Judge,  United  States  District  Court,  for  the  Dis- 
trict of  Arizona. 

[Endorsed] :     Filed  May  13,  1955. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  United  States  of  America,  hereinafter  called 
the  ]3laintiff,  Goodyear  Farms,  a  corporation,  here- 
inafter called  Goodyear,  and  Ray  M.  Lorette  and 
Cleo  M.  Lorette,  his  wife,  hereinafter  called  the 
defendants,  that: 

Whereas,  an  action  in  condemnation  was  com- 
menced in  the  above  Court  on  Xovember  27,  1953, 
by  the  filing  of  a  Declaration  of  Taking  and  a 
Complaint  in  condemnation  on  behalf  of  the  United 
States  of  America  at  the  request  of  the  Lender  Sec- 
retary of  the  Air  Force;  and 

AVhereas,  the  defendants  are  the  lessees  of  a  cer- 
tain parcel  of  real  estate,  hereinafter  described,  title 
to  which  is  held  in  fee  by  Goodyear  by  virtue  of  a 
certain  deed  made  and  executed  by  the  Valley 
Ranch  Company,  a  corporation,  dated  June  30, 
1931,  and  recorded  December  1,  1931,  in  Docket  262 
of  Deeds,  page  15,  in  Records  of  Maricopa  County, 
Arizona ;  and 

Whereas,  the  Complaint  aforementioned  was  filed 
to  condemn  the  propertj^  so  leased,  and  more  par- 
ticularly described  in  said  condemnation  proceed- 
ing as  follows: 

Tract  No.  113 

That  portion  of  the  South  half  of  the  North- 
east  quarter    (SI/2   NE14)    of   Section   Seven 
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(Sec.  7),  TowTiship  Two  North  (T  2  N),  Range 
One  West  (R  1  W),  Gila  and  Salt  River 
Meridian,  in  the  County  of  Maricopa,  State  of 
Arizona,  described  as  follows,  basis  of  bear- 
ings being  transverse  Mercator  Grid,  Central 
Zone,  Arizona: 

Beginning  at  the  East  14  corner  of  said  Sec- 
tion 7;  thence  along  the  East  line  of  said  Sec- 
tion North  0°  01'  W  East  753.11  feet;  thence 
South  42°  48'  58"  West  1019.98  feet,  more  or 
less,  to  the  South  line  of  said  Northeast  i/i 
of  Section  7 ;  thence  along  said  South  line  South 
89°  35'  37"  East  692.86  feet,  more  or  less,  to 
the  point  of  beginning. 

Excepting  all  of  that  certain  strip  of  land, 
approximately  45  feet  wide,  designated  as  a 
drainage  ditch  and  more  particularly  described 
in  a  quitclaim  deed  from  Goodyear  Farms  to 
Adaman  Mutual  Water  Company,  recorded 
August  4,  1953,  in  Docket  1180,  page  528,  in 
the  of&ce  of  the  County  Recorder  of  said 
County,  lying  within  the  boundaries  of  the 
above-described  land. 

Containing  5.27  acres,  more  or  less,  including 
0.55  acre,  more  or  less,  in  street. 

and  under  the  provisions  of  the  Declaration  of  Tak- 
ing Act  (46  Stat.  1421),  the  title  to  the  lands  above 
described  in  fee  simple,  subject  to  existing  ease- 
ments for  public  roads  and  highways,  public  utili- 
ties, railroads  and  pipelines,  vested  in  the  United 
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States  of  America,  and  the  right  to  just  compensa- 
tion for  the  same  was  likewise,  under  the  provisions 
of  said  Act,  vested  in  the  persons  entitled  thereto, 
and 

Whereas  the  sum  of  Five  Thousand  Fifty  and 
no/100  ($5,050.00)  has  been  deposited  by  the  plain- 
tiff in  the  Registry  of  the  Court  as  compensation 
for  the  taking  of  the  above-described  tract, 

Now,  therefore,  it  is  hereby  stipulated  and  agreed 
by  and  between  the  above-named  parties  that  the 
sum  of  Five  Thousand  Fifty  and  no/100  ($5,050.00) 
Dollars,  plus  interest  as  hereinafter  set  forth  is 
just  compensation  in  full  to  be  paid  by  the  plaintiff 
for  the  taking  in  condemnation  of  the  unencum- 
bered fee  simple  title  to  the  lands  above  described, 
together  with  all  improvements  thereunto  belong- 
ing, including  crop  damage  to  the  remaining  land 
owned  by  the  defendants,  subject  only  to  such  ease- 
ments as  may  be,  or  have  been,  waived  by  plaintiff. 

It  is  further  stipulated  and  agreed  that  from  the 
compensation  to  be  paid,  all  liens  and  encumbrances 
including  adverse  claims  by  the  lessee  shall  first  be 
satisfied  and  that  payment  shall  be  made  as  follows : 

(1)  To  Goodyear  Farms,  a  corporation,  the  sum 
of  Four  Thousand  Six  Himdred  Twenty  and  84/100 
($4,620.84)  Dollars  plus  $.5134  interest  per  day 
after  July  24,  1954,  until  the  date  of  judgmeent. 

(2)  To  Adaman  Mutual  Water  Company,  a  non- 
profit   corporation,    the    sum    of    Four    Hundred 
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Twenty-Nine  and  16/100  ($429.16)  Dollars,  plus 
$.0466  interest  per  day  after  July  24,  1954,  until  the 
date  of  judgment. 

The  above  compensation  is  to  be  paid  by  the 
plaintiff  without  prejudice  to  any  rights  or  claims 
wliich  the  defendants,  Goodyear  Farms,  a  corpora- 
tion, and  Ray  M.  Lorette  and  Cleo  M.  Lorette,  his 
wife,  may  have  arising  out  of  a  certain  petition  for 
intervention  filed  with  the  Clerk  of  this  Court  in  the 
above-entitled  cause  July  23,  1954. 

The  defendants,  Goodyear  Farms,  a  corporation, 
and  Ray  M.  Lorette  and  Cleo  M.  Lorette,  his  wife, 
hereby  enter  their  appearance  in  this  action  and  ex- 
pressly waive  service  of  summons,  petition  and  any 
and  all  other  process  and  all  right  to  a  hearing  on 
the  petition  and  pleadings  filed  in  this  action  and 
the  right  to  the  appointment  of  commissioners  or 
the  selection  of  a  jury  for  the  determination  of  just 
compensation  for  said  tract. 

The  above-named  parties  agree  to  the  entering  of 
a  judgment  in  conformity  with  this  Stipulation,  fix- 
ing the  value  of  the  land  hereinbefore  described  as 
recited  herein,  and  setting  forth  the  conditions  and 
provisions  of  this  Stipulation. 

Executed  on  the  14th  day  of  February,  1955. 

[Seal]  GOODYEAR  FARMS, 

An  Arizona  Corporation, 

/s/  R.  W.  LITCHFIELD, 
President. 
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Attest : 

/s/  W.  N.  KRING, 

Assistant  Secretary. 

/s/  RAY  M.  LORETTE, 

/s/  CLEO  M.  LORETTE, 
Defendants. 

UNITED  STATES  OF 
AMERICA, 

Plaintiff, 

JACK  D.  H.  HAYS, 

United  States  Attorney, 

for  the  District  of  Arizona ; 

/s/  EVERETT  L.  GORDON, 
Assistant  United  States 
Attorney,  Plaintiff. 

[Endorsed] :  Filed  May  13,  1955. 


[Title  of  District  Court  and  Cause.] 

JUDGMENT  IN  RE  TRACT  No.  113 

This  cause  coming  on  regularly  to  be  heard  before 
the  Court  upon  a  stipulation  entered  into  by  and 
between  the  defendants,  Goodyear  Farms,  a  cor- 
poration, and  Ray  M.  Lorette  and  Cleo  M.  Lorette, 
his  wife,  and  the  plaintiff,  United  States  of  Amer- 
ica, and 
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It  appearing  to  the  Court  tliat  the  sum  of  $5,- 
050.00  has  been  deposited  in  the  Registry  of  the 
Court  as  estimated  just  compensation  for  the  tak- 
ing of  the  following-described  real  estate: 

That  portion  of  the  South  half  of  the  North- 
east quarter  (Si/2  NE14)  of  Section  Seven 
(Sec.  7),  Township  Two  North  (T  2  N),  Range 
One  West  (R  1  W),  Gila  and  Salt  River 
Meridian,  in  the  County  of  Maricopa,  State  of 
Arizona,  described  as  follows,  basis  of  bearings 
being  transverse  Mercator  Grid,  Central  Zone, 
Arizona : 

Beginning  at  the  East  i/4  corner  of  said  Sec- 
tion 7,  thence  along  the  East  line  of  said  Sec- 
tion North  0°  01'  46''  East  753.11  feet;  thence 
South  42°  48'  58"  West  1019.98  feet,  more  or 
less,  to  the  South  line  of  said  Northeast  I/4  of 
Section  7;  thence  along  said  South  line  South 
89°  35'  37"  East  692.86  feet,  more  or  less,  to  the 
point  of  beginning. 

Excepting  all  of  that  certain  strip  of  land, 
approximately  45  feet  wide,  designated  as  a 
drainage  ditch  and  more  particularly  described 
in  a  quitclaim  deed  from  Goodyear  Farms  to 
Adaman  Mutual  Water  Company,  recorded 
Aug-ust  4,  1953,  in  Docket  1180,  page  528,  in 
the  Office  of  the  County  Recorder  of  said 
County,  lying  within  the  boundaries  of  the 
above-described  land. 
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Containing  5.27  acres,  more  or  less,  including 
0.55  acre,  more  or  less,  in  street. 

It  is  ordered,  adjudged  and  decreed  that: 

(1)  The  siun  of  $5,050.00  plus  interest  in  the 
simi  of  $0.56  per  day  from  July  24,  1954,  until 
paid  is  the  reasonable  and  just  compensation  to  be 
paid  in  full  for  the  unenciunbered  fee  simple  title 
to  the  lands  above  described  together  with  all  im- 
provements thereunto  belonging,  subject  to  existing 
easements  for  public  roads  and  highways,  public 
utilities  and  pipelines; 

(2)  That  the  plaintiff  is  ordered  and  directed  to 
pay  into  the  Registry  of  this  Court  for  the  persons 
entitled  thereto,  sufficient  funds  for  the  payment  of 
interest  on  the  aforesaid  sum  of  $5,050.00  at  $0.56 
per  day  from  July  24,  1954,  until  paid. 

(3)  That  the  Clerk  of  this  Court  be,  and  he  is 
hereby  directed  to  pay  to  Goodyear  Farms  the  sum 
of  $4,620.84  and  to  pay  to  Adaman  Mutual  Water 
Company  the  sum  of  $429.16,  representing  the  funds 
upon  deposit  in  the  Registry  of  the  Court,  by  means 
of  making  his  checks  in  said  sums  payable  to  said 
corporations ;  and  that  delivery  thereof  be  made  by 
means  of  mailing  the  same  to  their  attorneys,  Snell 
&  Wilmer,  Security  Building,  Phoenix,  Arizona. 

(4)  That  simultaneously  upon  the  payment  by 
the  plaintiff  into  the  Registry  of  this  Court  of  the 
said  sums  set  out  herein  in  Paragraph  2,  all  valid 
liens  and  claims  of  whatsoever  nature  against  said 
lands  shall  be  transferred  from  said  lands  to  the 
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funds  so  deposited  in  the  Registry  of  this  Court  to 
the  end  that  the  United  States  of  America  will  take 
an  unencumbered  title  to  the  whole  of  said  tract  of 
real  property,  free  and  discharged  of  all  liens  and 
claims  whatsoever. 

(5)  That  the  defendant  Goodyear  Farms  shall 
have  judg-ment  against  the  plaintiff  as  and  for  com- 
pensation for  the  taking  of  said  Tract  No.  113,  sub- 
ject to  the  prior  claims,  rights,  interest,  equities  and 
liens,  if  any,  of  such  other  persons  as  the  Court 
shall  hereafter  find  and  determine  to  have  any  com- 
pensable mterest  in  said  tract,  which  rights  and  in- 
terests by  this  judgment  are  transferred  to  and  im- 
posed upon  the  funds  to  be  deposited  by  the  plain- 
tiff in  satisfaction  of  the  award  herein  fixed  and 
ordered  to  be  paid. 

(6)  That  the  judgment  against  said  plaintiff 
shall  be  in  the  amount  set  out  in  ParagTaph  2 ;  that 
the  respective  rights  of  the  defendants,  Goodyear 
Farms  and  Adaman  Mutual  Water  Company  to 
participate  in  and  their  respective  shares  of  said 
award  are  to  be  determined  by  the  subsequent  order 
of  the  Court. 

(7)  This  Court  retains  jurisdiction  for  the  pur- 
pose of  entertaining  such  further  orders  and  decrees 
as  may  be  necessary  in  the  premises  including  an 
adjudication  of  the  rights  of  the  respective  claim- 
ants in  and  to  the  funds  to  be  deposited  in  the  Reg- 
istry of  this  Coui-t  by  the  plaintiff  in  satisfaction  of 
the  award  herein  made. 
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Dated  this  13th  day  of  May,  1955. 

/s/  DAVE  W.  LING, 
Judge,  United  States  District  Court  for  the  District 
of  Arizona. 

[Endorsed] :  Filed  May  13,  1955. 


[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  United  States  of  America,  hereinafter  called  the 
plaintiff,  and  Adaman  Mutual  TVater  Company,  an 
Arizona  non-profit  corporation,  heremafter  called 
the  defendant,  that : 

(1)  Whereas,  an  action  in  condemnation  was 
commenced  in  the  above  Court  on  November  27, 
1953,  by  the  filing  of  a  Declaration  of  Taking  and 
a  Complaint  in  condemnation  on  behalf  of  the  plain- 
tiff at  the  request  of  the  Under  Secretary  of  the  Air 
Force;  and 

(2)  Whereas,  one  of  the  tracts  of  land  therein 
identified  as  Tract  No.  120  and  more  particularly 
described  as  follows: 

A  strip  of  land  described  approximately  as 
the  West  45  feet  of  the  East  78  feet  of  Sec- 
tions Seven  and  Eighteen  (Sees.  7  and  18)  in 
Township  Two  North  (T  2  N),  Range  One 
West  (R  1  W),  Gila  and  Salt  River  :\reridian. 
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in  the  County  of  Maricopa,  State  of  Arizona, 
said  strip  of  land  being  a  portion  of  that  cer- 
tain parcel  of  land  designated  as  a  drainage 
ditch  and  more  particularly  described  in  a  quit- 
claim deed  from  Goodyear  Farms  to  Adaman 
Mutual  Water  Company,  recorded  August  4, 
1953,  in  Docket  1180,  page  528  in  the  Office  of 
the  County  Recorder  of  said  County. 

Except  that  jDortion  of  said  certain  parcel  of 
land  lying  Southerly  and  Westerly  of  the  South 
line  of  the  North  %  of  the  Northeast  y^  of 
said  Section  18. 

Also  except  that  portion  of  said  certain  par- 
cel of  land  lying  Northerly  and  Westerly  of  a 
line  bearing  South  42°  48'  58"  West  from  a 
point  in  the  East  line  of  said  Section  7,  said 
point  being  distant  North  0°  OV  46'^  East  753.11 
feet  from  the  East  14  corner  of  said  Section  7. 

Containing  4.81  acres,  more  or  less. 

is  represented  to  be  owned  by  the  defendant,  and 

(3)  Whereas,  only  a  portion  of  the  property 
described  in  Paragraph  2  above  was  in  fact  owned 
by  the  defendant,  to  wit: 

A  strii3  of  land  described  ajjproximately  as 
the  West  45  feet  of  the  East  78  feet  of  Section 
7  in  Township  2  North,  Range  1  West,  Gila 
and  Salt  River  Meridian,  in  the  County  of 
Maricopa,  State  of  Arizona,  said  strip  of  land 
being  a  portion  of  that  certain  parcel  of  land 
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designated  as  a  drainage  ditch,  and  more  par- 
ticularly described  in  a  quitclaim  deed  from 
Goodyear  Farms  to  Adaman  Mutual  Water 
Company,  recorded  August  4,  1953,  in  Docket 
1180,  page  528  in  the  Office  of  the  Comity  Re- 
corder of  said  County. 

Except  that  portion  of  said  certain  parcel 
lying  Southerly  and  Westerly  of  the  South  line 
of  said  Section  7  and  also  except  that  portion 
lying  Northerly  and  Westerl}'  of  a  line  bearing 
South  42°  48'  58"  West  from  a  point  in  the 
East  line  of  said  Section  7,  said  point  being 
distant  North  0°  01'  46"  East  753.11  feet  from 
the  East  one-quarter  corner  of  said  Section  7. 

Containing  3.45  acres,  more  or  less 
and 

(4)  Whereas,  under  the  provisions  of  the  Dec- 
laration of  Taking  Act  (46  Stat.  1421),  the  title  to 
the  lands  above  described  in  fee  simple,  subject  to 
existing  easements  for  public  roads  and  highways, 
public  utilities,  railroads  and  pipe  lines,  vested  in 
the  United  States  of  America,  and  the  right  to  just 
compensation  for  the  same  was  likewise,  under  the 
provisions  of  said  Act,  vested  in  the  persons  en- 
titled thereto. 

Now,  therefore,  it  is  hereby  stipulated  and  agreed 
by  and  between  the  above-named  parties  that  the 
sum  of  Two  Thousand  Sixty-Two  and  50/100  ($2,- 
062.50)  Dollars,  inclusive  of  interest,  is  the  just 
compensation  in  full  to  be  paid  by  the  plaintiff  for 
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the  taking  and  condemnation  of  the  unencumbered 
fee  simple  title  to  the  lands  hereinbefore  described 
in  ParagTaph  3,  together  with  all  improvements 
thereunto  belonging,  including  crop  damage  and 
damage  to  the  remaining  land  owned  by  the  defend- 
ant, subject  only  to  such  easements  as  have  been 
waived  by  the  plaintiff. 

The  above-stated  compensation  is  to  be  made  by 
the  plaintiff  without  prejudice  to  any  rights  or 
claims  which  Adaman  Mutual  Water  Company,  an 
Arizona  non-profit  corporation,  may  have  arising 
out  of  a  certain  Petition  for  Intervention  which 
has  been  filed  with  the  Clerk  of  the  Court  in  the 
above-entitled  cause  on  or  about  July  24,  1954. 

The  defendant  hereby  enters  its  appearance  in 
this  action  and  expressly  waives  service  of  sum- 
mons, petition  and  anj  and  all  other  process  and 
all  right  to  a  hearing  on  the  petition  and  pleadings 
filed  in  this  action  and  the  right  to  the  appointment 
of  commissioners  or  jury  for  the  determination  of 
just  compensation  for  said  tract. 

The  party  hereto  agi^ees  to  the  entering  of  a 
judgment  in  conformity  with  this  Stipulation,  fixing 
the  value  of  the  land  hereinbefore  described  in  Par- 
agi-aph  3,  and  setting  forth  the  conditions  and  pro- 
visions of  this  Stipulation;  that  the  Complaint  in 
condenuiation,  Declaration  of  Taking  and  all  plead- 
ings and  orders  filed  in  this  proceeding  may  be  con- 
sidered amended  in  accordance  with  this  Sti23ula- 
tion. 
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Executed  on  tlie  27th  day  of  December,  1954. 

ADAMAN  MUTUAL  WATER 
COMPANY, 
An  Arizona  Non-Profit 
Corporation,  Defendant, 

By  /s/  K.  B.  McMICKEN, 
President. 
Attest : 

/s/  W.  N.  KRING, 
Secretary. 

UNITED  STATES  OF 
AMERICA, 

Plaintiff. 

JACK  D.  H.  HAYS, 

United   States  Attorney, 
for  the  District  of  Arizona ; 

/s/  EVERETT  L.  GORDON, 

Asst.  United  States  Attorney. 

[Endorsed] :  Filed  May  13,  1955. 


[Title  of  District  Court  and  Cause.] 

JUDGMENT  IN  RE  TRACT  No.  120 

This  cause  coming  on  regularly  to  be  heard  be- 
fore the  Court  upon  stipulation  between  the  defend- 
ant, Adaman  Mutual  Water  Company,  an  Arizona 
corporation,  and  the  plaintiff.  United  States  of 
America,  and 
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It  appearing  to  the  Court  that  the  sum  of  $2,- 
400.00  has  been  deposited  in  the  Registry  of  the 
Court  as  the  estimated  just  compensation  for  the 
property  identified  in  these  proceedings  as  Tract 
No.  120,  comprising  approximately  4.81  acres,  and 
whereas  the  defendant  Adaman  Mutual  Water 
Company  in  fact  owned  only  3.45  acres  which  is 
described  as  follows: 

A  strip  of  land  described  approximately  as 
the  West  45  feet  of  the  East  78  feet  of  Section 
7  in  Township  2  North,  Range  1  West,  Gila 
and  Salt  River  Meridian,  in  the  County  of 
Maricopa,  State  of  Arizona,  said  strip  of  land 
being  a  portion  of  that  certain  parcel  of  land 
designated  as  a  drainage  ditch,  and  more  par- 
ticularly described  in  a  quitclaim  deed  from 
Goodyear  Farms  to  Adaman  Mutual  Water 
Company,  recorded  August  4,  1953,  in  Docket 
1180,  page  528  in  the  Office  of  the  County  Re- 
corder of  said  County. 

Except  that  portion  of  said  certain  parcel 
lying  Southerly  and  Westerly  of  the  South  line 
of  said  Section  7  and  also  except  that  portion 
lying  Northerly  and  Westerly  of  a  line  bearing 
South  42°  48'  58"  West  from  a  point  in  the 
East  line  of  said  Section  7,  said  point  being 
distant  North  0°  01'  46"  East  753.11  feet  from 
the  East  one-quarter  corner  of  said  Section  7. 

Containing  3.45  acres,  more  or  less,  and 
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It  appearing  to  the  Court  that  the  defendant 
Adaman  Mutual  Water  Company  has  stipulated 
with  the  plaintiff  that  the  sum  of  $2,062.50,  in- 
clusive of  interest,  is  the  reasonable  and  just  com- 
pensation to  be  paid  for  the  unencumbered  fee 
simple  title  to  said  3.45  acres,  subject  to  existing 
easements  for  public  roads  and  highways,  public 
utilities,  railroads  and  pipelines,  and 

It  appearing  upon  the  motion  of  plaintiff  that 
the  siun  of  $337.50  (surplus  deposit)  should  be  re- 
turned to  the  Treasurer  of  the  United  States  of 
America, 

It  Is  Ordered,  Adjudged  and  Decreed: 

1.  That  the  reasonable  and  just  compensation 
for  the  taking  of  the  unencumbered  fee  simple  title 
subject  to  existing  easements  for  public  roads  and 
highways,  public  utilities,  railroads  and  pipelines  to 
the  lands  hereinabove  described  is  the  sum  of  $2,- 
062.50,  inclusive  of  interest; 

2.  That  the  title  in  fee  simple  to  the  lands  de- 
scribed above  is  now  vested  in  the  United  States  of 
America  and  is  now  hereby  confirmed  and  held  to 
be  in  the  United  States  of  America ; 

3.  That  the  Clerk  of  this  Court  pay  to  the  de- 
fendant, Adaman  Mutual  Water  Company,  the  sum 
of  $2,062.50  from  the  Registry  of  the  Court  by 
means  of  making  his  check  in  that  sum  payable  to 
the  said  defendant  and  deliver  same  by  means  of 
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mailing  to  defendant's  attorneys,  Snell  &  Wilmer, 
Security  Building,  Phoenix,  Arizona. 

4.  That  the  Clerk  of  this  Court  make  his  check 
in  the  sum  of  $337.50  payable  to  the  Treasurer  of 
the  United  States  and  that  he  deliver  the  same  to 
the  United  States  Attorney  for  the  District  of 
Arizona  for  transmittal  to  the  proper  agency  of  the 
United  States. 

Enter:May  13,  1955. 

/s/  DAVE  W.  LING, 
Judge,  United  States  District  Court  for  the  District 
of  Arizona. 

[Endorsed] :  Filed  May  13,  1955. 


[Title  of  District  Court  and  Cause.] 

STIPULATION  CONCERNING  TRACT  No.  116 

It  is  hereby  stipulated  and  agreed  by  and  between 
United  States  of  America,  hereinafter  called  the 
plaintiff,  and  Goodyear  Farms,  a  corporation,  and 
Adaman  Mutual  Water  Company,  a  corporation, 
hereinafter  called  the  defendants,  that : 

Whereas,  an  action  in  condemnation  was  com- 
menced in  the  above-entitled  jjroceeding  on  Novem- 
ber 27,  1953,  by  the  filing  of  a  Declaration  of  Taking 
and  a  Complaint  in  condemnation  on  ])ehalf  of  the 
United  States  of  America  at  the  request  of  the 
Under  Secretary  of  the  Air  Force,  and 
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Wliereas,  a  certain  parcel,  identified  in  said  Dec- 
laration of  Taking  as  Tract  No.  116  was  described 
as  follows: 

The   North  half   of   the   Northeast  quarter 

(Ni/s  NE14)    of  Section  Eighteen   (Sec.   18), 

TowTiship   Two  North    (T  2   N),  Range  One 

West  (R  1  W),  Gila  and  Salt  River  Meridian, 

in  the  County  of  Maricopa,  State  of  Arizona. 

Excepting  all  of  that  certain  strip  of  land, 
approximately  45  feet  wide,  designated  as  a 
drainage  ditch  and  more  particularly  described 
in  a  quitclaim  deed  from  Good.year  Farms  to 
Adaman  Mutual  Water  Company,  recorded 
Augnst  4,  1953,  in  Docket  1180,  page  528,  in 
the  office  of  the  County  Recorder  of  said 
Comity,  lying  within  the  boundaries  of  the 
above-described  land. 

Also  excepting  that  certain  parcel  of  land 
known  as  Well  Site  18-C  and  described  in  said 
quitclaim  deed  as  follows: 

Commencing  at  the  North  i/i  corner  of  said 
Section  18;  thence  East  (assumed  bearing)  a 
distance  of  33.0  feet  to  a  point;  thence  South 
and  parallel  to  the  mid-section  line  of  said  Sec- 
tion, a  distance  of  33.0  feet  to  the  true  point 
of  beginning;  thence  continuing  South  on  the 
same  line  a  distance  of  35.0  feet;  thence  East 
and  parallel  to  the  North  line  of  said  Section, 
a  distance  of  67.0  feet ;  thence  North  and  paral- 
lel to  said  mid-section  line,  a  distance  of  35.0 
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feet;  thence  West  and  parallel  to  the  North 
line  of  said  Section,  a  distance  of  67.0  feet  to 
the  true  point  of  beginning. 

Containing  78.59  acres,  more  or  less,  includ- 
ing 3.95  acres,  more  or  less,  in  streets 

and 

Whereas,  said  Declaration  of  Taking  represented 
that  Joseph  F.  Bulfer,  Jr.,  and  Mary  Bulfer,  hus- 
band and  wife,  were  the  owners  in  fee  simple  of 
said  property,  and 

Whereas,  in  fact,  said  Joseph  F.  Bulfer,  Jr.,  and 
Mary  Bulfer  were  the  owners  in  fee  simple  of  the 
following  described  parcel  of  real  estate: 

Tract  No.  116 

The  North  half  of  the  Northeast  Quarter 
(Ni/a  NE14)  of  Section  Eighteen  (Sec.  18), 
Township  Two  North  (T  2  N),  Range  One 
West  (R  1  W),  Gila  and  Salt  River  Meridian, 
County  of  Maricopa,  State  of  Arizona. 

Containing  80.00  acres,  more  or  less,  includ- 
ing 3.95  acres,  more  or  less,  in  streets,  and  1.38 
acres,  more  or  less,  in  easements  for  irrigation 
purposes 

and 

^^Tiereas,  the  additional  acreage  of  apiDroximately 
1.38  acres,  more  or  less,  contained  in  the  descrip- 
tion immediately  preceding  was  acquired  by  the 
United  States  of  America  through  the  filing  of  the 
Declaration  of  Taking  by  including  said  1.38  acres 
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within  the  description  of  Tract  No.  120  in  said  pro- 
ceedings, and 

Whereas,  Joseph  F.  Biilfer,  Jr.,  and  Mary  Bul- 
fer,  husband  and  wife,  have  entered  into  a  Stipula- 
tion concerning  said  Tract  No.  116,  which  recites, 
among  other  things,  that  Goodyear  Farms,  a  cor- 
poration, has  been  jDaid  the  sum  of  $35,027.56,  and 
Adaman  Mutual  Water  Company,  a  corporation, 
has  been  paid  the  sum  of  $6,281.13,  which  said  sums 
represent  payments  in  full  to  said  corporations  for 
any  and  all  claims,  rights,  titles  or  interests  which 
said  corporations  have  in  and  to  the  following  de- 
scribed premises: 

Tract  No.  116 

The  North  half  of  the  Northeast  quarter 
(Ni/s  NEi/4)  of  Section  Eighteen  (Sec.  18), 
Township  Two  North  (T  2  N),  Range  One  West 
(R  1  W),  Oila  and  Salt  River  Mei-idian, 
County  of  Maricopa,  State  of  Arizona. 

Containing  80.00  acres,  more  or  less,  includ- 
ing 3.95  acres,  more  or  less,  in  streets,  and  1.38 
acres,  more  or  less,  in  easements  for  irrigation 
purposes 

and 

AMiereas,  the  sum  of  $52,370.00  has  been  deposited 
iu  the  Registry  of  this  Court,  for  the  property  im- 
mediately described  above  comprising  80.00  acres, 
more  or  less,  including  3.95  acres,  more  or  loss,  in 
streets,  and  1.38  acres,  more  or  less,  in  easements 
for  irrigation  purposes. 
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Now,  therefore,  it  is  hereby  stipulated  and  agreed 
by  and  between  the  above-named  parties  that  Good- 
year Farms,  a  corporation,  and  Adaman  Mutual 
Water  Comj^any,  a  corporation,  hereby  disclaim  an}^ 
interest  in  and  to  the  funds  remaining  on  deposit 
in  the  Registry  of  the  Court  for  the  compensation 
in  full  to  be  paid  by  the  plaintiff  for  the  taking  in 
condemnation  of  the  unencumbered  fee  simple  title 
to  the  lands  hereinafter  described,  together  with  all 
improvements  thereunto  belonging,  including  crop 
damage,  subject  only  to  such  easements  as  have 
been  waived  by  plaintiff,  to  vdt : 

The  North  half  of  the  Northeast  quarter 
(m/2  NE14)  of  Section  Eighteen  (Sec.  18), 
Township  Two  North  (T  2  N),  Range  One 
West  (R  1  W),  Gila  and  Salt  River  Meridian, 
County  of  Maricopa,  State  of  Arizona. 

Containing  80.00  acres,  more  or  less,  includ- 
ing 3.95  acres,  more  or  less,  in  streets,  and  1.38 
acres,  more  or  less,  in  easements  for  irrigation 
purposes 

without  prejudice,  however,  to  any  rights  which 
said  Goodyear  Farms,  a  corporation,  and  Adaman 
Mutual  Water  Company,  a  corporation,  ma}^  have 
by  virtue  of  a  certain  Petition  for  Intervention 
filed  in  this  proceeding  on  the  24th  day  of  July, 
1954. 

[Seal]  GOODYEAR  FARMS, 

An  Arizona  Corporation, 

By  /s/  R.  W.  LITCHFIELD, 

President. 
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Attest : 

/s/  ARDEN  E.  FIEESTONE, 
Secretary. 

ADA^IAN  MUTUAL  WATER 
COMPANY, 

An  Arizona  Non-Profit 
Corporation, 

By  /s/  K.  B.  McMICKEN, 
President, 

Defendants. 
Attest : 

By  /s/  W.  N.  KRING, 
Secretary. 

UNITED  STATES  OF 
AMERICA, 

Plaintiff. 

JACK  D.  H.  HAYS, 

United  States  Attorney, 
for  the  District  of  Arizona ; 

/s/  EVERETT  L.  GORDON, 
Assistant  United  States 
Attorney. 

[Endoi-sed]:  Filed  July  21,  1955. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  United  States  of  America,  hereinafter  called 
the  plaintiff,  and  Joseph  F.  Bulfer,  Jr.,  and  Mary 
Bulfer,  husband  and  wife,  hereinafter  called  the  de- 
fendants, that: 

Whereas,  action  in  condemnation  was  commenced 
in  the  above  court  on  November  27,  1953,  by  the 
filing  of  a  declaration  of  taking  and  a  complaint 
in  condemnation  on  behalf  of  the  United  States  of 
America  at  the  request  of  the  Under  Secretary  of 
the  Air  Force;  and 

Whereas,  the  defendants,  Joseph  F.  Bulfer,  Jr., 
and  Mary  Bulfer,  husband  and  wife,  were  the 
owners  in  fee  simple  title  to  the  following  described 
parcel  of  real  estate: 

Tract  No.  116 

The  North  Half  of  the  Northeast  Quarter 
(Ni/s  NE14)  of  Section  Eighteen  (Sec.  18), 
Township  Two  North  (T  2  N),  Range  One 
West  (R  1  W),  Gila  and  Salt  River  Meridian, 
County  of  Maricopa,  State  of  Arizona. 

Containing  80.00  acres,  more  or  less,  includ- 
ing 3.95  acres,  more  or  less,  in  streets,  and  1.38 
acres,  more  or  less,  in  easements  for  irriga- 
tion purposes 
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and  under  the  provisions  of  the  Declaration  of  Tak- 
ing Act  (46  Stat.  1421),  the  title  to  the  lands  above 
described  in  fee  simple,  subject  to  existing  ease- 
ments for  public  roads  and  highways,  public  utili- 
ties, railroads  and  pipelines,  vested  in  the  United 
States  of  America,  and  the  right  to  just  compensa- 
tion for  the  same  was  likewise,  under  the  provisions 
of  said  Act,  vested  in  the  persons  entitled  thereto; 
and 

Whereas,  Joseph  F.  Bulfer,  Jr.,  and  Marj^  Bul- 
fer,  husband  and  wife,  were  the  owners  in  fee 
simple  of  the  above-described  land  as  aforesaid. 

Now,  therefore,  it  is  hereby  stipulated  and  agreed 
by,  and  between,  the  above-named  parties  that  the 
sum  of  Fifty-Two  Thousand  Three  Hundred  Sev- 
enty and  No/100  ($52,370.00)  Dollars,  inclusive  of 
interest,  is  the  just  compensation  in  full  to  be  paid 
b}^  the  plaintiff  for  the  taking  and  condemnation  of 
the  unencumbered  fee  simple  title  to  the  lands  here- 
inbefore described,  together  with  all  improvements 
thereunto  belonging,  including  crop  damage,  sub- 
ject only  to  such  easements  as  may  be,  or  have  been, 
waived  by  plaintiff.  That  the  aforesaid  sum  shall  be 
paid  as  follows: 

(1)  Pay  to  Goodyear  Farms,  a  corporation,  the 
sum  of  Thirty-Five  Thousand  and  Twenty-Seven 
and  56/100  ($35,027.56)  Dollars,  as  full  satisfaction 
and  discharge  of  the  mortgage  lien  on  said  parcel  of 
real  estate. 

(2)  Pay  to  Adaman  Mutual  "Water  Company, 
a  corporation,  the  smn  of  Six  Thousand  Two  Hun- 
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dred  Eighty-One  and  13/100  ($6,281.13)  Dollars, 
the  remainder  of  assessment  against  the  hereinbe- 
fore described  property. 

(3)  Pay  to  Joseph  F.  Bulfer,  Jr.,  and  Mary 
Bulfer,  husband  and  wife,  the  remaining  Eleven 
Thousand  and  Sixty-One  and  31/100  ($11,061.31) 
Dollars,  which  includes  the  sum  of  One  Thousand 
Three  Hundred  Seventy  and  No/100  ($1,370.00) 
Dollars,  as  damage  to  remaining  crops,  and  Nine 
Thousand  Six  Hundred  Ninety-One  and  31/100 
($9,691,31)  Dollars,  as  balance  of  just  compensation 
to  be  paid  for  fee  simple  taking  of  said  land.  It  is 
agi*eed  that  from  said  sum  there  shall  tirst  be  paid 
any  and  all  liens,  balance  due  on  taxes  and  remain- 
ing encumbrances  against  said  land,  including  ad- 
verse claims  or  claims  by  lessees. 

The  defendants,  Joseph  F.  Bulfer,  Jr.,  and  Mary 
Bulfer,  husband  and  wife,  hereby  enter  their  ap- 
pearance in  this  action  and  expressly  waive  service 
of  summons,  petition  and  any  and  all  other  process 
and  all  right  to  a  hearing  on  the  petition  and  plead- 
ings filed  in  this  action  and  the  right  to  the  appoint- 
ment of  Commissioners  or  Jury  for  the  determina- 
tion of  just  compensation  for  said  tract. 

The  above-named  parties  hereby  agTee  to  the  en- 
tering of  a  judgment  in  conformity  with  this  stipu- 
lation, fixing  the  value  of  the  land  hereinbefore  de- 
scribed as  recited  herein,  and  setting  forth  the  con- 
ditions and  provisions  of  this  stipulation. 
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Executed  on  the  21st  day  of  July,  1954. 

/s/  JOSEPH  P.  BULPER,  JR., 

/s/  MARY  BULPER, 
Defendants. 

UNITED  STATES  OP 
AMERICA, 

JACK  D.  H.  HAYS, 

United  States  Attorney; 

/s/  EVERETT  L.  GORDON, 

Assistant  United  States 
Attorney. 

[Endorsed] :  Piled  July  21,  1955. 


[Title  of  District  Court  and  Cause.] 

JUDGMENT  IN  RE  TRACT  116 

This  cause  coming  on  regularly  to  be  heard  before 
the  Court  upon  the  Stipulation  between  the  defend- 
ants, Joseph  P.  Bulfer,  Jr.,  and  Mary  Bulfer,  hus- 
band and  wife,  alid  the  plaintiff.  United  States  of 
America,  and 

It  appearing-  to  the  Court  that  the  sum  of  $52,- 
370.00  has  been  deposited  in  the  Registiy  of  this 
Court  as  estimated  just  compensation  for  the  fol- 
lowing described  real  estate  (including  crop  dam- 
age) ; 

Tract  No.  116 

The   North  Half  of  the  Northeast  Quarter 
(Ny2  NEi/4)    of  Section  Eighteen   (Sec.  18), 
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Township  Two  North  (T  2  N),  Range  One 
West  (R  1  W),  Gila  and  Salt  River  Meridian, 
County  of  Maricopa,  State  of  Arizona. 

Containing"  80.00  acres,  more  or  less,  includ- 
ing 3.95  acres,  more  or  less,  in  streets,  and  1.38 
acres,  more  or  less,  in  easements  for  irrigation 
purposes. 

It  is  ordered,  adjudged  and  decreed  that  the 
reasonable  just  compensation  for  the  taking  of  the 
unencumbered  fee  simple  title,  subject  to  existing 
easements  for  j)ublic  roads  and  highways,  public 
utilities,  railroads  and  pipelines,  to  the  lands  here- 
inabove described,  inclusive  of  interest  and  crop 
damage,  is  the  sum  of  $52,370.00,  and  that  title 
in  fee  simple  to  said  lands  is  now  vested  in  the 
United  States  of  America,  and  is  hereby  confirmed 
and  held  to  be  in  the  United  States  of  America. 

It  is  further  ordered,  adjudged  and  decreed  that 
said  sum  having  been  paid  to  the  defendants  pur- 
suant to  orders  heretofore  entered  herein,  that  the 
award  and  judgment  hereby  rendered  in  favor  of 
said  defendants  be,  and  the  same  is  fully  discharged, 
paid  and  satisfied. 

Done  in  open  court  this  26th  day  of  July,  1955, 

/s/  JAMES  A.  WALSH, 
Judge,  United  States  District  Court  for  the  District 
of  Arizona. 

[Endorsed] :  Filed  July  26,  1955. 
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[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY  OF  THURSDAY. 
DECEMBER  29,  1955 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  presiding. 

It  is  ordered  that  the  Motion  for  Intervention  of 
Adaman  Mutual  Water  Company,  an  Arizona  non- 
profit corporation  on  behalf  of  itself  and  its  stock- 
holders; Goodyear  Farms,  an  Arizona  corporation; 
Harry  A.  Kandarian  and  Bernita  Kandarian,  hus- 
band and  wife ;  Peter  Nalbandian,  as  his  sole  and 
separate  property ;  Joseph  E.  Bulfer  and  Mary  Bul- 
fer,  husband  and  mfe;  Cahdn  F.  Jones  and  Mar- 
garet Jones,  husband  and  wife;  Jonathan  Thomas 
Rogers,  a  single  man;  Jefferson  Z.  Rogers,  a  mar- 
ried man;  John  Newton  Edge  and  Margaret  Eliza- 
beth Edge,  husband  and  wife;  Harold  Ralph  Hunt 
and  Georgia  May  Hunt,  husband  and  wife ;  George 
Reismami  and  Joanna  Reismann,  husband  and 
wife ;  Lee  Wei  don  Merritt  and  Pegg}'  Childers  Mer- 
ritt,  husband  and  wife ;  Raymond  F.  Austerman  and 
Zula  Austerman,  husband  and  wife ;  John  A.  Sellers 
and  Maxine  Sellers,  husband  and  mfe;  Marshall  E. 
Manley  and  Mary  Elizabeth  Manley,  husband  and 
wife;  Myron  M.  Mitchell  and  Irene  Mitchell,  hus- 
band and  wife;  Henry  Hallam  Hestand  and  Mar- 
tha Sue  Hestand,  husband  and  wife;  Chester  El- 
wood  Himt  and  Mary  Virginia  Hunt;  husband  and 
wife;  Olliver  Kissling  and  Peggy  Jean  Kissling, 
husband  and  wife;   Albert   C.   Lueck   and  Melva 
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Lueck,  husband  and  wife;  Ralph  Ashby  and  Grace 
Ashb.y,  husband  and  wife ;  Leon  Fort  and  Doris  C. 
Fort,  husband  and  wife;  Carlon  A.  Hinton  and 
Verna  Hinton,  husband  and  wife;  Roy  Sheppard 
and  Dora  L.  Sheppard,  husband  and  wife ;  Herman 
Eaton  and  Dorothy  Eaton,  husband  and  wife;  J. 
Ehner  Woodward  and  Bernice  Woodward,  husband 
and  wife;  Juan  Brashears  and  Betty  Brashears, 
husband  and  wife ;  J.  L.  Bunger  and  Kathryn  Bun- 
ger,  husband  and  wife ;  Leon  G.  Gailey,  Archer  W. 
Seaver,  Ray  M.  Lorette,  George  W.  Busey,  B.  W. 
Mullins,  James  H.  Sharp  and  Jewell  J.  Stone,  is 
denied. 

(Docketed  Dec.  29,  1955.) 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  Goodyear  Farms,  an 
Arizona  corporation;  Adaman  Mutual  Water  Com- 
pany, an  Arizona  non-profit  corporation  on  behalf 
of  itself  and  its  stockholders;  B.  W.  Mullins;  James 
H.  Sharp;  George  W.  Busey;  Carlon  H.  Hinton 
and  Verna  Hinton,  his  wife;  Harold  Ralph  Hunt 
and  Georgia  May  Hunt,  his  wife;  George  Reise- 
mami  and  Joanna  Reisemann,  his  wife;  Raymond 
F.  x\usterman  and  Zula  Austerman,  his  wife;  Leon 
Fort  and  Doris  C.  Fort,  his  wife;  John  Newton 
Edge  and  Mary  Elizabeth  Edge,  his  wife,  Petition- 
ers for  Intervention  in  the  above-entitled  cause, 
hereby    appeal    to    the    United    States    Court    of 
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Appeals  for  the  9tli  Circuit  from  that  certain 
order  made  and  entered  by  the  above-entitled  Court 
in  the  above-entitled  cause  on  December  29,  1955, 
denying  the  Motion  for  Intervention  of  said  Peti- 
tioners for  Intervention. 

Dated  this  26th  day  of  January,  1956. 

SNELL  &  WILMER, 

By  /s/  MARK  WILMER, 

Attorneys  for  Petitioners  for  Intervention  Above 
Named. 

[Endorsed]:     Filed  January  26,  1956. 


[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 

We,  the  undersigned,  Goodyear  Farms,  an  Ari- 
zona corporation,  Adaman  Mutual  Water  Company, 
an  Arizona  non-profit  corporation  on  behalf  of  it- 
self and  its  stockholders,  B.  W.  Mullins,  James  H. 
Sharp,  Greorge  W.  Busey,  Carlon  H.  Hinton  and 
Verna  Hinton,  his  wife;  Harold  Ralph  Hunt  and 
Georgia  May  Himt.  his  ^Yife;  George  Reisemann 
and  Joanna  Reisemann,  his  wife ;  Raymond  F.  Aus- 
terman  and  Zula  Austerman,  his  wife:  Leon  Fort 
and  Doris  C.  Fort,  his  wife:  John  Newton  Edge 
and  Mary  Elizabeth  Edge,  his  wife,  as  principals, 
and  Fidelity  and  Deposit  Company  of  Maryland, 
a  corporate  surety,  as  surety,  jointly  and  severally 
acknowledge  that  we  and  our  heirs,  personal  repre- 
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sentatives,  successors  and  assigns  are  bound  to  pay- 
to  the  United  States  of  America,  plaintiff  in  the 
above-entitled  cause  the  sum  of  Two  Hundred  Fifty 
Dollars  ($250). 

The  condition  of  this  bond  is  that  whereas  the 
above-named  Petitioners  for  Intervention,  Good- 
year Farms,  an  Arizona  corporation,  Adaman  Mu- 
tual Water  Company,  an  Arizona  non-profit  corpo- 
ration on  behalf  of  itself  and  its  stockholders,  B. 
W.  Mullins,  James  H.  Sharp,  George  W.  Busey, 
Carlon  H.  Hinton  and  Verna  Hinton,  his  wife; 
Harold  Ralph  Hunt  and  Georgia  May  Hunt,  his 
mfe;  George  Reisemann  and  Joanna  Reisemann, 
his  wife ;  Raj^mond  F.  Austerman  and  Zula  Auster- 
man,  his  wife;  Leon  Foii:  and  Doris  C.  Fort,  his 
wife ;  John  Newton  Edge  and  Mary  Elizabeth  Edge, 
his  wife;  have  appealed  to  the  Court  of  Appeals 
for  the  9th  Circuit  by  Notice  of  Appeal  filed  Janu- 
ary . . . . ,  1956,  from  the  order  entered  by  this 
Court  on  December  29,  1955,  denying  the  Motion 
for  Intervention  of  said  Petitioners  for  Interven- 
tion, if  said  Petitioners  for  Intervention  shall  pay 
all  costs  adjudged  against  them  if  the  appeal  is 
dismissed  or  the  action  of  this  Court  in  denying 
said  Motion  is  upheld,  then  this  bond  is  to  be  void, 
but  if  the  above-named  Petitioners  for  Interven- 
tion fail  to  perform  this  condition,  payment  of  the 
amoimt  of  this  bond  shall  be  due  forthwith. 

Dated  January  26, 1956. 

GOODYEAR  FARMS,  an  Arizona  Corporation; 
ADAMAN  MUTUAL  WATER  COMPANY, 
an  Arizona  Non-Profit  Corporation  on  Behalf 
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of  its  Stockholders  and  Itself;  B.  W.  MUL- 
LINS;  JAMES  H.  SHARP;  GEORGE  W. 
BUSEY;  CARLON  H.  HINTON  and  VERNA 
HINTON,  His  Wife;  HAROLD  RALPH 
HUNT  and  GEORGIA  MAY  HUNT,  His 
Wife;  GEORGE  REISEMANN  and  JOANNA 
REISEMAN,  His  Wife;  LEON  FORT  and 
DORIS  C.  FORT,  His  Wife;  RAYMOND  F. 
AUSTERMAN  and  ZULA  AUSTERMAN, 
His  Wife;  JOHN  NEWTON  EDGE  and 
MARY  ELIZABETH  EDGE,  His  Wife, 

By  /s/  MARK  WILMER, 
Their  Attorney. 

[Seal]  FIDELITY  AND  DEPOSIT 

COMPANY  OF  MARYLAND, 

By  /s/  C.  A.  DRUMMOND, 
Attorney  in  Fact. 

[Endorsed] :     Filed  January  26, 1956. 


[Title  of  District  Court  and  Cause.] 

PETITION  FOR  LEAVE  TO  FILE 
AMENDED  APPEARANCE 

Come  now  Goodyear  Farms,  an  Arizona  corpora- 
tion, Adaman  Mutual  Water  Company,  a  non-profit 
Arizona  corporation.  Bill  W.  Mullens  and  Ralph 
Ashby  and  Grace  Ashby,  husband  and  wife,  by  their 
attorneys,  Snell  &  Wilmer  and  respectfully  repre- 
sent to  the  Court : 
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That  they  are  defendants  in  the  above-entitled 
action. 

That  under  and  by  virtue  of  a  Declaration  of 
Taking  and  order  for  delivery  of  possession  en- 
tered herein  November  23,  1953,  certain  fee  and 
leasehold  interests  of  said  defendants  were  taken 
by  the  United  States  as  described  in  said  Declara- 
tion of  Taking.  Defendants  retain  and  are  now  in 
possession  of  certain  other  lands  and  leaseholds  not 
taken  by  plaintilf.  United  States  of  America. 

That  compensation  in  part  has  been  made  to  said 
defendants  for  lands  taken,  as  provided  in  Judg- 
ments of  this  Court  made  and  entered  herein  on  the 
13th  day  of  May,  1955,  in  which  Judgments  the 
Court  retained  jurisdiction  to  enter  further  ap- 
propriate orders  with  relation  to  the  issues  involved 
herein. 

These  defendants  with  other  petitioners  hereto- 
fore filed  herein  a  petition  seeking  to  intervene  in 
this  action  for  the  purpose  of  submitting  to  this 
Court  their  respective  claims  for  damages  as  set 
forth  in  said  petition  for  intervention.  Said  peti- 
tion for  intervention  was  by  this  Court  denied  on 
the  29th  day  of  December,  1955. 

The  claims  of  these  defendants  consist  of  dam- 
ages for  avigation  easements  across  lands  of  de- 
fendants not  included  in  the  Declaration  of  Taking 
herein,  which  easements  are  now  in  use  but  have 
not  been  condemned  ])y  i)laintiff,  United  States  of 
America;  damages  occasioned  by  the  reduction  in 
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the  acreage  available  for  assessment  purposes  of 
defendant  Adaman  Mutual  Water  Company  and 
dam^ages  resulting  from  higher  farming  costs  oc- 
casioned defendants  by  reason  of  constant  flights 
of  jet  planes  at  low  levels  over  or  adjacent  to  their 
remaining  lands  and  leaseholds. 

These  claims  of  defendants  are  for  just  compen- 
sation for  property  taken  by  plaintiff  and  defend- 
ants seek  permission  of  this  Court  to  present  evi- 
dence as  to  the  amount  of  compensation  to  be  paid 
them  for  their  property  so  taken  and  to  share  in 
the  distribution  of  the  deposit  in  court  made  by 
plaintiff. 

Wherefore,  defendants  pray  that  they  be  per- 
mitted to  file  an  amended  notice  of  appearance,  a 
copy  of  which  notice  is  attached  hereto,  and  that  at 
the  time  of  the  final  hearing  of  the  issue  of  just 
compensation  to  be  awarded  these  defendants  they 
be  permitted  to  present  evidence  as  to  the  amount 
of  compensation  to  be  awarded  them  for  all  prop- 
erty and  rights  taken  from  them  by  plaintiff  and 
that  they  be  awarded  just  compensation  for  prop- 
erty so  taken. 

SNELL  &  WILMER, 

By  /s/  MARK  WILMER, 

Attorneys   for   Defendants. 
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[Title  of  District  Court  and  Cause.] 

AMENDED  NOTICE  OF  APPEARANCE 

Come  Now  Defendants  Goodyear  Farms,  an  Ari- 
zona corporation,  Adaman  Mutual  Water  Company, 
a  non-profit  Arizona  corporation.  Bill  W.  Mullins 
and  Ralph  Ashby  and  Grace  Ashby,  husband  and 
wife,  and  submit  their  Amended  Notice  of  Appear- 
ance herein  as  follows : 

I. 

That  they  have  individually  filed  herein  either  a 
Notice  of  Appearance  or  have  appeared  through 
stipulations  filed  in  this  proceeding. 

II. 

That  they  have  no  objection  or  defense  to  the 
taking  of  their  respective  properties  as  described 
in  the  Declaration  of  Taking  and  the  Order  for 
Delivery  of  Possession  entered  herein  and  therefore 
as  to  such  described  properties  they  have  filed  no 
answer  setting  forth  objections  or  defenses  to  such 
takings. 

III. 

Defendants  Ralph  Ashby  and  Grace  Ashby,  hus- 
band and  wife,  allege  that  subsequent  to  the  filing 
of  the  complaint  herein  they  have  purchased  all  of 
the  right,  title  and  interest  of  defendants  John  M. 
Edge  and  Margaret  Edge,  husband  and  wife.  All 
defendants  herein  allege  that  by  reason  of  the  tak- 
ing of  the  238.77  Acres  of  Land  described  in  said 
Declaration  of  Taking  and  Order  for  Delivery  of 
Possession,   and  by  reason  of  the  use  thereafter 
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made  of  such  lands  by  plaintiff,  other  properties 
and  rights  of  defendants  not  described  or  included 
in  such  Declaration  and  Order  have  been  taken. 
Defendants  further  allege  that  plaintiff,  United 
States  of  America,  has  not  compensated  defendants 
for  such  properties  and  rights  nor  is  compensation 
therefor  contemplated  in  the  proceeding. 

IV. 

By  virtue  of  the  above-described  Order  for  De- 
livery of  Possession,  plaintiff.  United  States  of 
America,  took  possession  of  approximately  two 
hundred  thirty- three  (233)  Acres  of  Land  located 
within  the  Adaman  Reclamation  Project  (herein- 
after called  ^'Project"),  which  Project  contained 
before  such  taking  two  thousand  eight  hundred 
thirty-one  (2831)  Acres  more  or  less.  The  remain- 
ing two  thousand  five  hundred  ninety-eight  (2598) 
Acres  in  the  Project  are  comprised  of  thirty-nine 
(39)  tracts  of  land  all  but  one  of  which  has  been 
and  now  are  used  for  residential  or  agricultural 
purposes  or  both.  These  tracts  of  lands  and  the 
names  of  the  owners,  lessees  or  contract  purchasers 
thereof  are  more  particularly  showTi  on  a  map  at- 
tached hereto  marked  ''Exhibit  1"  and  by  reference 
made  a  part  hereof. 

V. 

Said  Project  has  been  and  is  now  being  served 
water  by  the  Defendant  Adaman  Mutual  Water 
Company,  an  Arizona  non-profit  corporation  (here- 
inafter called  "Company"),  which  Company  is 
o\\'ned  bv  the  o^vners  of  the  lands  in  the  Project 
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and  which  Company,  for  the  purpose  of  furnishing 
water  to  the  lands  in  the  Project  has  drilled  wells, 
constructed  ditches,  pipelines  and  installed  and 
maintained  pumps,  machinery  and  other  facilities 
for  those  purposes  having-  invested  therefor  a  capi- 
tal sum  in  excess  of  Three  Hundred  Seventy  Thou- 
sand and  no/100  Dollars  ($370,000.00). 

YI. 

The  o^vners,  contract  purchasers  and  lesses  of 
lands  within  said  Project  are : 

a.  Adaman  Mutual  Water  Company,  an  Arizona 
non-profit  corporation,  on  behalf  of  itself  as  a  water 
company  and  owner  of  fee  lands  within  the  Project, 
and  on  behalf  of  its  stockholders  as  their  interest 
may  appear ; 

b.  All  other  fee  owners  of  lands  within  the 
Project  being: 

Goodyear  Farms,  an  Arizona  corporation ; 

Harry  A.  Kandarian  and  Bernita  Kandarian, 
husband  and  wife ; 

Peter  Nalbandian,  as  his  sole  and  separate 
property ; 

Joseph  E.  Bulfer  and  Mary  Bulfer,  husband 
and  wife ; 

Calvin  F.  Jones  and  Margaret  Jones,  hus- 
band and  wife ; 

Jonathan  Thomas  Rogers,  a  single  person; 

Jefferson  Z.  Rogers,  a  married  man; 

John  Newton  Edge  and  Margaret  Elizabeth 
Edge,  husband  and  wife ; 
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Harold  Ralph  Hunt  and  Georgia  May  Hunt, 
husband  and  wife  ; 

George  Reisemann  and  Joanna  Reisemann, 
husband  and  wife ; 

Lee  Weldon  Merritt  and  Peggy  Childers 
Merritt,  husband  and  wife ; 

Raymond  F.  Austerman  and  Zula  Auster- 
man,  husband  and  wife ; 

c.  All  o'v^Tiers  of  equitable  interests  (under  Con- 
tracts of  Purchase)  in  lands  Avithin  the  Project  be- 
ing: 

John  A.  Sellers  and  Maxine  Sellers,  husband 
and  wife ; 

Marshall  E.  Manley  and  Mary  Elizabeth 
Manley,  husband  and  wife ; 

Myron  M.  Mitchell  and  Irene  Mitchell,  hus- 
band and  wife ; 

Henry  Hallam  Hestand  and  Martha  Sue 
Hestand,  husband  and  mf  e ; 

Chester  Elwood  Hunt  and  Mary  Virginia 
Hunt,  husband  and  wife ; 

Olliver  Kissling  and  Peggy  Jean  Kissling, 
husband  and  wife ; 

Albert  C.  Lueck  and  Melva  Lueck,  husband 
and  wife ; 

Ralph  Ashby  and  Grace  Ashby,  husband  and 
wife ; 

Leon  Fort  and  Doris  C.  Fort,  husband  and 
wife ; 

Carlos  A.  Hinton  and  Verna  Hinton,  husband 
and  wife ; 
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Roy  Sheppard  and  Dora  L.  Sheppard,  hus- 
band and  wife ; 

Herman  Eaton  and  Dorothy  Eaton,  husband 
and  wife ; 

J.  Elmer  Woodward  and  Bernice  Woodward, 
husband  and  wife ; 

Juan  Brashears  and  Betty  Brashears,  hus- 
band and  wife ; 

J.  L.  Bunger  and  Kathryn  Bunger,  husband 
and  mf  e ; 

Calvin  F.  Jones  and  Margaret  P.  Jones,  hus- 
band and  wife ; 

d.     All  lessees  of  lands  within  the  Project  being: 

Leon  G.  Gailey 

Archer  W.  Weaver 

Ray  M.  Lorette 

George  W.  Busey 

B.  H.  Mullins 

R.  F.  Austerman 

James  H.  Sharp 

Jewell  J.  Stone 

VII. 
As  heretofore  alleged,  Adaman  Mutual  Water 
Company  is  a  non-profit  corporation  organized  un- 
der the  laws  of  the  State  of  Arizona.  Its  purpose  is 
to  provide  irrigation  water  and  irrigation  facilities 
for  the  lands  within  the  Project  together  with  some 
domestic  w^ater.  All  of  the  issued  and  outstanding 
stock  of  the  Company  is  o\^Taed  by  Project  Land- 
owners in  proportion  to  the  acreage  each  owns.  The 
stock  ownership  and  rights  and  obligations  of  the 
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stockholders  are  perpetually  and  inseparably  bound 
and  tied  to  the  Project  lands  they  own.  These  lands 
may  not  be  transferred  without  the  stock  incident 
thereto,  nor  may  the  stock  be  transferred  without 
the  land.  The  initial  cost  of  the  Company  and  the 
cost  and  expense  for  the  maintenance  and  opera- 
tion of  the  Company  are  liens  upon  the  stock  and 
upon  the  land  in  amounts  proportionate  to  the 
acreage  each  tract  bears  to  the  total  acreage  of  the 
Project.  The  obligation  to  pay  the  charges  and 
assessments  therefor  are  like  the  liens  they  create, 
inseparably  appurtenant  to  the  Lands  concerned, 
may  not  be  transferred  or  separated  therefrom,  and 
are  subject  to  enforcement  by  foreclosure. 

YIII. 

The  afore-described  Order  for  Delivery  of  Pos- 
session for  approximately  two  hundred  thirty-three 
(233)  Acres  of  lands  within  the  Project  represents 
a  taking  of  approximately  8.3  per  cent  of  the 
former  total  Project  acreage.  However,  the  cost  of 
maintenance  of  the  Adaman  Mutual  Water  Com- 
pany is  neither  decreased  by  8.3  per  cent  or  at  all, 
for  the  reason  that  no  decrease  was  possible  or  w^as 
made  in  the  number  of  wells,  or  in  the  number, 
length  or  size  of  ditches,  pipelines,  pumps  or  other 
facilities  of  the  Company  in  order  to  serve  what 
remains  of  the  Project.  Neither  were  any  other 
substitute  lands  available  for  inclusion  within  the 
Project.  Therefore  91.7  per  cent  of  the  lands  in  the 
Project  (being  all  that  now  remains  after  condem- 
nation) will  forever  and  a  day  bear,  in  addition  to 


vs.  United  States  of  America  197 

their  fair  proportion  of  the  cost  of  the  maintenance 
and  operation  of  the  Company,  the  burden  of  an 
added  8.3  per  cent  of  this  cost  formerly  borne  by 
lands  removed  therefrom  by  the  said  Declaration 
of  Taking. 

IX. 
Adaman  Mutual  Water  Company  further  alleges 
that  the  approximately  two  hundred  thirty-three 
(233)  acres  of  land  within  the  Project  taken  by 
the  United  States  of  America,  by  virtue  of  the 
Order  for  Delivery  of  Possession,  was,  as  hereto- 
fore set  forth,  impressed  with  the  perpetual  and 
non-separable  obligation  to  pay  and  maintain  its 
prorata  share  of  the  cost  of  the  construction,  opera- 
tion and  maintenance  of  the  Company's  facilities; 
and  said  obligation  constituted  covenants  running 
with  and  liens  upon  that  land.  Therefor,  the  United 
States  of  America,  in  taking  said  land  but  refusing 
to  recognize  or  assume  the  obligation  of  the  cost  of 
the  prorata  share  of  the  operation  and  maintenance 
expense  (and  assuming  only  the  obligation  of  the 
prorata  share  of  initial  construction  cost)  has  taken 
substantial  and  valuable  rights  from  the  Company 
and  the  stockholders  thereof.  These  are  the  rights 
to  assess  and  collect  from  the  owners  of  such  lands 
the  prorata  share  of  such  costs  of  the  maintenance 
and  operation  of  the  Company  and  such  taking 
constitutes  at  law  a  taking  for  which  compensation 
must  be  granted. 

X. 
Adaman  Mutual  Water  Company  further  alleges 
8.3  per  cent  of  the  average  annual  operation  and 
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maintenance  cost  of  the  facilities  of  the  Company 
(exclusive  of  charges  for  water  used)  is  approxi- 
mately Sixteen  Hundred  and  No/100  Dollars 
($1600.00)  per  year.  Defendants  further  allege  the 
amount  necessary  to  be  invested  at  six  per  cent 
(6%)  per  annum  to  provide  said  sum  is  Twenty- 
seven  Thousand  and  no/100  Dollars  ($27,000.00). 
In  addition,  Defendants  allege  the  life  of  these 
facilities  is  not  to  exceed  fifteen  (15)  years.  The 
present  day  value  of  the  annual  pajTnent  which 
would  otherwise  have  been  made  by  the  owners  of 
the  lands  taken,  had  they  remained  within  the 
Project,  to  amortize  the  investment  in  the  Project 
during  the  ensuing  fifteen  (15)  years  so  that  the 
facilities  would  be  replaced  as  needed,  is  approxi- 
mately Thirty  Thousand  and  no/100  Dollars  ($30,- 
000.00). 

XI. 
As  the  direct  and  natural  result  of  the  extension 
of  the  jet  aircraft  runways  (being  the  principal  use 
to  which  condemned  Project  lands  were  put),  the 
domestic  and  agricultural  uses  of  certain  of  the 
remaining  Project  lands,  and  the  value  of  the  im- 
provements thereon,  are  seriously  curtailed  and 
diminished,  and,  in  some  cases,  totally  destroyed. 
This  curtailment,  value  diminution  or  destruction, 
amounting  in  fact  to  a  taking,  aifects  in  varying 
degrees  all  of  the  Defendants  who  are  owners,  con- 
tract purchasers  or  lessees  of  Tracts  16,  17,  19,  20, 
21  and  22  as  shown  on  the  map  marked  ''Exhibit  1" 
attached  hereto. 
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XII. 

Defendants  allege  that  during  an  average  day 
approximately  four  hundred  (400)  jet  planes  from 
Luke  Air  Force  Base  will  take  off  from  one  of  two 
runways,  said  take-off  direction  being  from  north- 
east toward  the  southwest  (being  against  the  direc- 
tion of  the  prevailing  winds).  Said  take-offs  will 
vary  from  single  planes  to  groups  of  two  or  more 
planes.  The  frequency  of  said  take-offs  will  vary 
from  hour  to  hour  during  an  average  day  from  a 
low  of  a  few  planes  per  hour  in  the  evening  to  highs 
of  eighty  (80)  or  more  per  hour  during  certain  of 
the  morning,  noon  and  early  afternoon  hours  and 
that  the  times  of  such  take-offs  will  vary  from  day 
to  day.  The  two  runways  afore-described  are  more 
clearly  shown  as  the  heavy  solid  blue  lines  on  the 
map  entitled  ''Exhibit  1." 

XIII. 

Defendants  allege  that  the  height  of  said  planes 
taking  off  from  the  northern  runway  as  they  cross 
the  lands  of  defendants  nearest  the  runways  is  ten 
(10)  feet  above  the  ground  and  the  height  said 
planes  cross  lands  of  defendants  farthest  from  the 
runways  is  only  one  hundred  twenty  (120)  feet 
above  the  ground;  that  the  height  of  the  planes 
taking  off  from  the  southernmost  runway  as  they 
cross  lands  of  defendants  nearest  the  runway  is 
fifty  (50)  feet  above  the  ground  and  as  they  cross 
the  farthest  lands,  one  hundred  eighty  (180)  feet 
above  the  groimd;  all  as  more  clearly  shown  on 
''Exhibit  1." 
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Defendants  allege  that  danger  from  such  planes, 
the  flames  shooting  behind  them,  the  tow  targets 
and  machinery  and  oil  they  drop,  the  deafening 
noise  they  create  and  the  constant  fear  of  crashes 
into  people  working  the  fields,  into  farm  machinery 
or  into  barns,  homes,  water  towers,  etc.,  causes  the 
following  damages  (to  a  greater  or  lesser  degree  to 
each  Defendant  depending  on  the  relative  location 
of  the  tract,  the  improvements  thereon  and  the  use 
or  uses  to  which  the  tract  and  the  improvements 
thereon  are  put) : 

(a)  Defendants  vd\\\  houses  find  the  houses  be- 
come unsafe  in  which  to  live.  Other  houses  become 
so  noisy  and  shaken  as  to  prohibit  their  being  satis- 
factory dwellings  or  places  within  which  to  conduct 
a  family  life  and  raise  children. 

(b)  Defendants  raising  crops  (such  as  cotton) 
of  a  character  to  require  dusting  by  plane  are 
completely  unable  to  secure  the  ser^dces  of  certain 
crop  dusters  and  can  secui'e  others  only  upon  cer- 
tain week  ends  when  it  is  known  in  advance  that 
the  jet  planes  will  not  be  flying,  (and  then,  only  if 
the  air  conditions  are  satisfactory),  causing  damage 
to  crops,  making  the  farming  thereof  more  expen- 
sive and  precarious,  and,  in  some  cases,  making 
lands  unusable  for  such  crops. 

(c)  Defendants  engaged  in  feeding  beef  cattle 
for  market  must  extend  the  feeding  time  period  by 
on-third  in  order  to  make  up  for  the  two  to  five 
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week  period  it  takes  for  new  cattle  to  quiet  and 
become  partially  accustomed  to  the  noise. 

(d)  Defendants  engaged  in  grazing  beef  cattle 
on  alfalfa  must  similarly  extend  the  duration  graz- 
ing period  as  the  cattle  in  the  field  never  become 
completely  accustomed  to  the  noise. 

(e)  Defendants  engaged  in  dairying  are  dam- 
aged by  both  lesser  milk  production  and  lowered 
butterfat  content  of  milk  as  the  result  of  said  noise 
and  disturbance. 

(f)  Defendants  engaged  in  raising  or  feeding 
any  livestock  or  in  dairying  must  get  rid  of  all  tem- 
peramental animals. 

(g)  All  defendants  hereunder,  allege  the  con- 
stant proximity  of  the  places  and  the  attendant 
noise  and  danger  decreases  the  efficiency  of  all  farm 
labor  by  at  least  twenty-five  (25)  per  cent. 

(h)  Certain  defendants  whose  lands  lie  closest 
to  the  runways  find  the  planes  so  low  as  to  elimi- 
nate all  use,  agricultural,  domestic  or  otherwise,  of 
said  lands. 

(i)  All  defendants  herein  find  tillable  hours  re- 
duced, farm  machinery  damaged  by  dropped  tow 
targets  and  parts,  farm  values  and  home  values 
diminished  or  destroyed,  together  with  multiple 
other  attendant  and  auxiliary  damages. 

XV. 

Defendant,  Goodyear  Farms,  owner  of  Tract 
Nineteen   (19),  said  tract  being  a  parcel  of  land 
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approximately  fifteen  (15)  Acres  in  size  (located 
as  shown  on  '^ Exhibit  1"  hereof),  claims  and  al- 
leges :  That  prior  to  the  events  and  takings  by  the 
United  States  of  America  and  the  United  States 
Air  Force  heretofore  set  forth  in  this  Amended 
Notice  of  AjDpearance,  said  Tract  Nineteen  (19)  had 
a  fair  market  value  of  Five  Hundred  and  no/100 
Dollars  ($500.00)  per  acre.  Further,  that  since 
these  events,  a  good  portion  of  Tract  Nineteen  (19) 
has  been  rendered  wholly  and  totally  useless  for  any 
purpose,  agricultural,  domestic  or  otherwise.  And 
the  remainder  of  said  tract  has  been  so  substantially 
taken  and  natural  agricultural  and  domestic  uses 
to  which  it  could  and  was  previously  put,  so  sub- 
stantially restricted,  diminished  and  taken  as  here- 
tofore set  forth  in  this  Amended  Notice  of  Appear- 
ance (and  particularly  in  Paragraph  VII  through 
XIV  hereof)  as  to  give  said  tract  a  new  fair  market 
value  of  not  to  exceed  One  Hundred  and  no/100 
Dollars  ($100.00).  Therefore,  by  reason  of  the  fore- 
going, defendant,  Goodyear  Farms,  has  suffered  a 
taking  resulting  in  damage  to  its  above-descri])ed 
real  property  in  Tract  Nineteen  (19)  in  the  sum  of 
Six  Thousand  and  no/100  Dollars  ($6000.00). 

XVI. 

Defendant,  B.  W.  Mullins,  Lessee  of  the  said 
Tracts  Nineteen  (19)  and  Seventeen  (17)  described 
in  Article  XV  immediately  above,  claims  and  al- 
leges that  but  for  the  events  and  takings  by  the 
United  States  of  America  and  the  United  States 
Air   Force   heretofore   set   forth,    he   would   have 
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planted  the  fifteen  (15)  acres,  which  comprise  the 
said  Tract  Nineteen  (19),  in  cotton.  Because,  how- 
ever, planes  cross  Tract  Nineteen  (19)  from  the 
northernmost  runway  at  levels  from  ten  to  twenty 
feet  above  the  ground,  and  because  therefore  of  the 
impossibility  of  securing  dusting  by  plane,  the  im- 
possibility of  using  either  mechanical  or  human 
pickers,  together  with  the  impossibility  of  defolia- 
tion, defendant  planted  said  fifteen  acres  of  his  cot- 
ton allottment  in  his  leased  land  being  Tract  Seven- 
teen (17).  The  best  ground  in  the  said  Tract  Seven- 
teen (17)  was,  however,  already  planted  in  alfalfa 
and  it  being  unsound  economically  to  plow  up  the 
alfalfa,  the  cotton  had  to  be  planted  in  less  desir- 
able ground  in  Tract  Seventeen  (17).  As  planes 
from  the  northernmost  runway  cross  Tract  Seven- 
teen (17)  at  levels  of  fifteen  feet,  mechanical  pick- 
ers are  not  usable.  Said  defendant  alleges  that  as 
the  result  of  having  to  plant  his  cotton  on  poorer 
ground,  he  will  lose  a  minimum  of  three  quarters 
(%)  of  a  bale  per  acre  sustaining  a  total  loss  of 
about  eleven  and  one-half  (11%)  bales,  or  not  less 
than  Nineteen  Hundred  and  no/100  Dollars  ($1900) 
from  this  cause ;  and  by  being  required  to  use  hand 
pickers  instead  of  mechanical  pickers  he  will  lose 
an  added  Three  Hundred  and  no/100  Dollars 
($300.00),  making  a  total  loss  to  defendant,  B.  W. 
Mullins,  on  said  Tracts  Nineteen  (19)  and  Seven- 
teen (17),  of  not  less  than  Twenty-two  Hundred 
and  no/100  Dollars  ($2200.00). 
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XYII. 

Defendant,  Goodyear  Farms,  OT\Tier  of  Tract 
Twenty-two  (22),  said  Tract  being  a  parcel  of  land 
approximately  eighty  (80)  acres  in  size,  (located 
as  shoA^Ti  on  '' Exhibit  1"  hereof),  containing  im- 
provements consisting  of  a  residence,  dairy  barn, 
storage  sheds  and  corrals,  claims  and  alleges  that 
prior  to  the  events  and  takings  by  the  United 
States  of  America  and  the  United  States  Air  Force 
heretofore  set  forth  in  this  Amended  Notice  of  Ap- 
pearance, said  Tract  Twenty-two  (22)  had  a  fair 
market  value  of  Five  Hundred  and  no/100  Dollars 
($500.00)  per  acre,  and  the  improvements  on  said 
Tract  Twenty-two  (22)  had  a  fair  market  value  of 
Sixty-six  Hundred  and  no/100  ($6600.00)  Dollars. 
Further,  that  since  these  events,  said  lands  and  im- 
provements, and  the  natural  agricultural  and  do- 
mestic uses  to  which  they  can  be  put  have  been  so 
substantially  restricted,  diminished  and  taken  as 
heretofore  set  forth  in  this  Amended  Notice  of 
Appearance  (and  particularly  in  Article  YI  through 
XIY  hereof)  as  to  give  the  land  in  said  tract  a  new 
fair  market  value  of  not  to  exceed  One  Hundred 
and  no/100  ($100)  Dollars  per  acre,  and  the  im- 
provements on  said  tract  a  fair  market  value  of  not 
to  exceed  Nine  Hundred  and  Ninety  Dollars 
($990).  Therefore,  by  reason  of  the  foregoing,  de- 
fendant, Groodyear  Farms,  has  suffered  a  taking 
resulting  in  damage  to  its  above-described  real  prop- 
erty and  the  improvements  thereon  in  the  sum  of 
not  less  than  Thirty-six  Thousand  One  Hundred 
and  no/100  Dollars  ($36,100.00). 
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XVIII. 

Defendant,  Goodyear  Farms,  owner  of  Tract  Six- 
teen (16),  said  tract  being  a  parcel  of  land  ap- 
proximately eighty  (80)  acres  in  size  (located  as 
shown  on  ''Exhibit  1"  hereof),  claims  and  alleges: 
That  prior  to  the  events  and  takings  by  the  United 
States  of  America  and  the  United  States  Air  Force 
heretofore  set  forth  in  this  Amended  Notice  of 
Appearance,  said  Tract  Sixteen  (16)  had  a  fair 
market  value  of  Five  Hundred  and  no/100  Dollars 
($500.00)  per  acre.  Further,  that  since  these  events, 
a  good  portion  of  Tract  Sixteen  (16)  has  been  ren- 
dered wholly  and  totally  useless  for  any  purpose, 
agricultural,  domestic  or  otherwise.  And  the  re- 
mainder of  said  tract  has  been  so  substantially 
taken  and  natural  agricultural  and  domestic  uses  to 
which  it  could  and  was  previously  put,  so  substan- 
tially restricted,  diminished  and  taken  as  heretofore 
set  forth  in  this  Amended  Notice  of  Appearance 
(and  particularly  in  Article  VI  through  XIV 
hereof)  as  to  give  said  tract  a  new  fair  market 
value  of  not  to  exceed  One  Himdred  and  no/100 
Dollars  ($100.00).  Therefore,  by  reason  of  the  fore- 
going, defendant,  Goodyear  Farms,  has  suffered  a 
taking  resulting  in  damage  to  its  above-described 
real  property  in  Tract  Sixteen  (16)  in  the  sum  of 
Thirty-two  Thousand  and  no/100  Dollars  ($32,- 
000.00). 

XIX. 

Defendant,  Goodyear  Farms,  owner  of  Tract  Sev- 
enteen (17),  said  tract  being  a  parcel  of  land  ap- 
proximately sixty-five  (65)  acres  in  size,  (located 
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as  shown  on  ''Exhibit  1''  hereof),  containing  im- 
provements consisting  of  a  residence,  dairy  barn, 
storage  shed  and  corrals,  claims  and  alleges  that 
prior  to  the  events  and  takings  by  the  United  States 
of  America  and  the  United  States  Air  Force  here- 
tofore set  forth  in  this  Amended  Notice  of  Appear- 
ance, said  Tract  Seventeen  (17)  had  a  fair  market 
value  of  Five  Hundred  and  no/100  Dollars 
($500.00)  per  acre,  and  the  improvements  on  said 
Tract  Seventeen  (17)  had  a  fair  market  value  of 
Seven  Thousand  and  no/100  ($7000.00)  Dollars. 
Further,  that  since  these  events,  said  lands  and  im- 
provements, and  the  natural  agricultural  and  do- 
mestic uses  to  which  they  can  be  put  have  been  so 
substantiall}"  restricted,  diminished  and  taken  as 
heretofore  set  forth  in  this  Amended  Notice  of  Ap- 
pearance, (and  particularly  in  Article  VI  through 
XIV  hereof)  as  to  give  the  land  in  said  tract  a  now 
fair  market  value  of  not  to  exceed  Two  Hundred 
and  no/100  Dollars  ($200.00)  per  acre,  and  the  im- 
provements on  said  tract  a  fair  market  value  of 
not  to  exceed  Seventeen  Hundred  Fifty  and  no/100 
Dollars  ($1750.00).  Therefore,  by  reason  of  the 
foregoing,  defendant,  Goodyear  Farms,  has  suffered 
a  taking  resulting  in  damage  to  its  above-described 
real  property  and  the  improvements  thereon  in  the 
sum  of  not  less  than  Twenty-four  Thousand  Seven 
Himdred  Fifty  and  no/100  Dollars  ($24,750.00). 

XX. 

Defendants,  Ralph  Ashby  and  Grace  Ashby,  hus- 
l)and  and  wife,  as  successors  in  interest  of  John 
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Newton  Edge  and  Mary  Elizabeth  Edge,  owners  of 
Tracts  Thirty-five  (35)  and  Thirty-six  (36),  said 
tracts  being  two  parcels  of  land  totaling  approxi- 
mately one  hundred  twenty  (120)  acres  in  size  (lo- 
cated as  shown  on  ''Exhibit  1"  hereof)  containing 
certain  improvements  consisting  of  a  residence,  two 
(2)  dairy  barns,  a  granary,  shops,  a  residence  for 
laborers  and  corrals,  claim  and  allege  that  prior  to 
the  events  and  takings  by  the  United  States  of 
i^merica  and  the  United  States  Air  Force  hereto- 
fore set  forth  in  this  Amended  Notice  of  Appear- 
ance, the  improvements  on  said  Tracts  Thirty-five 
(35)  and  Thirty-six  (36)  had  a  fair  market  value 
in  the  amount  of  Thirty-two  Thousand  and  no/100 
Dollars  ($32,000.00).  Further,  that  since  these 
events  the  natural  agricultural  and  domestic  uses  to 
which  these  improvements  can  be  put  has  been  so 
substantially  restricted,  diminished  and  taken  as 
heretofore  set  forth  in  this  Amended  Notice  of  Ap- 
pearance  (and  particularly  in  Article  VI  through 
XIY  hereof)  as  to  give  said  improvements  a  new 
fair  market  value  of  not  to  exceed  Twenty-four 
Thousand  and  no/100  Dollars  ($24,000.00).  There- 
fore, by  reason  of  the  foregoing,  defendants,  Ralph 
Ashby  and  Grace  Ashby,  as  successors  in  interest  of 
John  Newton  Edge  and  Margaret  Elizabeth  Edge, 
have  suffered  a  taking  resulting  in  damage  to  their 
above-described  real  property  and  the  improvements 
thereon  in  the  smn  of  Eight  Thousand  and  no/100 
Dollars  ($8,000.00). 
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XXI. 

Defendant,  Adaman  Mutual  TVater  Company,  an 
Arizona  non-profit  corporation,  owner  of  Tract 
TV'enty  (20),  said  tract  being  a  parcel  of  land 
totalling  approximately  fifteen  (15)  acres  in  siz^ 
(located  as  shown  in  ''Exhibit  1"  hereof),  contain- 
ing certain  improvements  consisting  of  a  club  house, 
two  (2)  hay  barns,  storage  barns,  scales  and  cor- 
rals, claims  and  alleges  that  prior  to  the  events  and 
takings  by  the  United  States  of  America  and  the 
Ignited  States  Air  Force  heretofore  set  forth  in  this 
Amended  Notice  of  Appearance,  the  improvements 
on  said  Tract  Twenty  (20)  had  a  fair  market  value 
in  the  amount  of  Twenty- four  Thousand  and  no/100 
Dollars  ($24,000.00).  Further,  that  since  these 
events  the  natural  agricultural  and  domestic  uses  to 
which  these  improvements  can  be  put  has  been  so 
substantially  restricted,  diminished  and  taken  as 
heretofore  set  forth  in  this  Amended  Notice  of  Ap- 
pearance (and  particularly  in  Article  VI  through 
XIV  hereof)  as  to  give  said  improvements  a  now 
fair  market  value  of  not  to  exceed  Twenty  Thousand 
Four  Hundred  and  no/100  Dollars  ($20,400.00). 
Therefore,  by  reason  of  the  foregoing,  defendant, 
Adaman  Mutual  Water  Company,  has  suffered  a 
taking  resulting  in  damage  to  their  above-described 
real  property  and  the  improvements  thereon  in  the 
sum  of  Three  Thousand  Six  Hundred  and  no/100 
Dollars  ($3,600.00). 

XXIT. 

Defendant,  Goodyear  Farms,  owner  of  Tract 
Twenty-one  (21),  said  tract  being  a  parcel  of  land 
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totalling"  approximately  thirty  (30)  acres  in  size 
(located  as  shown  on  "Exhibit  1"  hereof),  contain- 
ing certain  improvements  consisting  of  a  residence, 
claims  and  alleges  that  prior  to  the  events  and  tak- 
ings by  the  United  States  of  America  and  the 
United  States  Air  Force  heretofore  set  forth  in  this 
Amended  Notice  of  Appearance,  the  improvements 
on  said  Tract  Twenty-one  (21)  had  a  fair  market 
value  in  the  amoimt  of  Forty-five  Hundred  and 
no/100  Dollars  ($1500.00).  Further,  that  since  those 
events  the  natural  agricultural  and  domestic  uses  to 
which  these  improvements  can  be  put  has  been  so 
substantially  restricted,  diminished  and  taken  as 
heretofore  set  forth  in  this  Amended  Notice  of 
Appearance  (and  particularly  in  Articles  VI 
throug^h  XIV  hereof)  as  to  give  said  improvements 
a  new  fair  market  value  of  not  to  exceed  Three 
Thousand  Eight  Hundi^ed  Twenty-five  and  no/100 
Dollars  ($3825.00).  Therefore,  by  reason  of  the 
foregoing,  defendant,  Goodyear  Farms,  has  suffered 
a  taking  resulting  in  damage  to  its  above-described 
real  property  and  the  improvements  thereon  in  the 
sum  of  Six  Hundred  Seventy-five  and  no/100  Dol- 
lars ($675.00). 

Wherefore,  defendants,  and  each  of  them,  pray 
that  at  the  time  of  the  trial  of  the  issue  of  just  com- 
])ensation  to  be  aw^arded  each  defendant  appearing 
herein,  each  be  permitted  to  present  evidence  to  the 
Court  as  to  the  amount  of  the  compensation  to  be 
paid  for  the  property  of  each  as  set  forth  in  this 
Amended  Notice  of  Appearance  and  that  each  share 
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in  the  distribution  of  the  award  to  the  extent  of  the 
value  of  the  property  of  each  as  described  herein. 

SNELL  &  WILMER, 

By  /s/  MARK  WILMER, 

Attorneys  for  Defendants. 

[Endorsed]  :     Filed  February  20, 1956. 


[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY  OF 
MONDAY,  MARCH  5,  1956 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  presiding. 

The  Petition  of  Goodyear  Farms,  an  Arizona 
corporation,  Adaman  Mutual  Water  Company,  a 
non-profit  Arizona  corporation.  Bill  W.  Mullens 
and  Ralph  Ashby  and  Grace  Ashby,  husband  and 
wife,  for  Leave  to  File  an  Amended  Notice  of  Ap- 
pearance is  now  called  for  hearing. 

William  A.  Holohan,  Esq.,  Assistant  United 
States  Attorney,  is  present  for  the  Government. 
Mark  Wilmer,  Esq.,  appears  on  behalf  of  the  peti- 
tioners. 

Said  petition  is  argued  by  counsel. 

It  Is  Ordered  that  said  Petition  for  Leave  to 
File  Amended  Notice  of  Appearance  is  denied. 

(Docketed  March  5, 1956.) 
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[Title  of  District  Court  and  Cause.] 

SECOND  AMENDMENT  TO  COMPLAINT 

t^laintiff  hereby  amends  its  complaint  filed  herein 
on  November  27,  1953,  in  the  following  manner  and 
in  these  particulars  only : 

1.  Delete  the  legal  description  of  Tract  No.  114 
found  on  page  2  of  Schedule  ''A"  of  said  complaint, 
and  insert  in  lieu  thereof  the  following  legal  de- 
scription for  said  Tract  No.  114: 

That  portion  of  the  North  half  of  the  South- 
east Quarter  (Ni^SE^)  of  Section  Seven  (Sec. 
7),  To\^Tiship  Two  North  (T2N),  Range  One 
West  (RIW),  Gila  and  Salt  River  Meridian, 
County  of  Maricopa,  State  of  Arizona,  de- 
scribed as  follows,  basis  of  bearings  being 
transverse  Mercator  Grid,  Central  Zone,  Ari- 
zona : 

Beginning  at  the  Southeast  corner  of  said 
North  1/2  of  the  Southeast  i/4  of  Section  7; 
thence  along  the  East  line  of  said  Section  7 
North  0°  01'  05''  East  1321.79  feet  to  the  East 
14  comer  of  said  Section  7;  thence  along  the 
North  line  of  said  Southeast  ^  of  Section  7 
North  89°  35'  37"  West  692.86  feet  to  a  line 
which  bears  South  42°  48'  58"  West  from  a 
point  distant  North  0°  01'  46"  East  753.11  feet 
along  the  East  line  of  said  Section  7  from  the 
said  East  i/4  corner  of  Section  7 ;  thence  South- 
westerly along  the  said  line  bearing  South  42° 
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48'  58"  West,  a  distance  of  1805.30  feet,  more 
or  less,  to  the  South  line  of  said  North  %  of 
the  Southeast  1/4 ;  thence  along  said  South  line 
South  89°  55'  38"  East  1919.42  feet,  more  or 
less,  to  the  point  of  beginning. 

Excepting  all  of  that  certain  strip  of  land, 
approximately  45  feet  wide,  designated  as  a 
drainage  ditch  and  more  particularly  described 
in  a  quitclaim  deed  from  Goodyear  Farms  to 
Adaman  Mutual  Water  Company,  recorded 
August  4,  1953,  in  Docket  1180,  page  528,  in 
the  office  of  the  County  Recorder  of  said 
County,  lying  within  the  boundaries  of  the 
above-descidbed  land. 

Containing  38.32  acres,  more  or  less,  includ- 
ing 1.00  acre,  more  or  less,  in  street. 

The  purpose  of  this  Amendment  is  to  increase 
the  acreage  of  Tract  No.  114  from  37.95  acres  to 
38.32  acres,  pursuant  to  a  stipulation  entered  into 
hj  and  between  plaintiff  and  the  defendants  Arthur 
E.  Baker  and  Doris  M.  Baker,  husl^and  and  wife. 

JACK  D.  H.  HAYS, 

United  States  Attorney  for 
the  District  of  Arizona; 

/s/  WILLIAM  A.  HOLOHAN, 
Assistant  United  States 
Attorney. 

[Endorsed] :     Filed  March  12,  1956. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  United  States  of  America,  hereinafter  called 
the  plaintiff,  and  Arthur  E.  Baker  and  Doris  M. 
Baker,  husband  and  wife,  hereinafter  called  the 
defendants,  that: 

Whereas,  action  in  condenmation  was  commenced 
in  the  above  Court  on  November  27,  1953,  by  the 
filing  of  a  declaration  of  taking  and  a  complaint  in 
condemnation  on  behalf  of  the  United  States  of 
America  at  the  request  of  the  Under  Secretary  of 
the  Air  Force;  and 

Whereas,  the  defendants,  Arthur  E.  Baker  and 
Doris  M.  Baker,  husband  and  wife,  have  contracted 
to  purchase  the  following  described  parcel  of  real 
estate  by  virtue  of  a  certain  agreement  made  and 
executed  by  Goodyear  Farms,  a  Corporation,  Seller, 
and  said  defendants,  as  Buyers,  dated  March  8, 
1947,  recorded  March  13,  1947,  in  Book  113  of 
Agreements,  page  243,  thereafter  modified  and 
amended  by  cei*tain  modification  of  agreement  dated 
June  1,  1947,  recorded  July  10,  1947,  in  Docket  11, 
page  226,  Records  of  Maricopa  County,  Arizona : 

Tract  No.  114 

That  portion  of  the  North  half  of  the  South- 
east Quarter  (Ni/oSEi/i)  of  Section  Seven  (Sec. 
7),  Township  Two  North  (T2N),  Range  One 
West  (RIW),  Gila  and  Salt  River  Meridian, 
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County  of  Maricopa,  State  of  Arizona,  de- 
scribed as  follows,  basis  of  bearings  being- 
transverse  Mercator  Grid,  Central  Zone,  Ari- 
zona : 

Beginning  at  the  Southeast  corner  of  said 
North  1/2  of  the  Southeast  14  of  Section  7; 
thence  along  the  East  line  of  said  Section  7 
North  0°  01'  05"  East  1321.79  feet  to  the  East 
1/4  corner  of  said  Section  7;  thence  along  the 
North  line  of  said  Southeast  14  of  Section  7 
North  89"  35'  37"  West  692.86  feet  to  a  line 
which  bears  South  42°  48'  58"  West  from  a 
point  distant  North  0°  01'  46"  East  753.11  feet 
along  the  East  line  of  said  Section  7  from  the 
said  East  14,  corner  of  Section  7;  then  South- 
westerly along  the  said  line  bearing  South  42° 
48'  58"  West,  a  distance  of  1805.30  feet,  more 
or  less,  to  the  South  line  of  said  North  %  of 
the  Southeast  1/4;  thence  along  said  South  line 
South  89°  55'  38"  East  1919.42  feet,  more  or 
less,  to  the  point  of  beginning. 

Excepting  all  of  that  certain  strip  of  land, 
approximately  45  feet  wide,  designated  as  a 
drainage  ditch  and  more  particularly  described 
in  a  quitclaim  deed  from  Goodyear  Farms  to 
Adaman  Mutual  Water  Company,  recorded 
August  4,  1953,  in  Docket  1180,  page  528,  in  the 
office  of  the  County  Recorder  of  said  County, 
lying  within  the  bomidaries  of  the  above- 
described  land. 
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Containino-  38.32  acres,  more  or  less,  includ- 
ing- 1.00  acre,  more  or  less,  in  street. 

and  under  the  provisions  of  the  Declaration  of 
Taking  Act  (46  Stat.  1421),  the  title  to  the  lands 
above  described  in  fee  simple,  subject  to  existing 
easements  for  public  roads  and  highways,  public 
utilities,  railroads  and  pipelines,  vested  in  the 
United  States  of  America,  and  the  right  to  just 
compensation  for  the  same  was  likewise,  under  the 
provisions  of  said  Act,  vested  in  the  persons  en- 
titled thereto,  and 

Whereas,  Arthur  E.  Baker  and  Doris  M.  Baker, 
husband  and  wife,  were  the  contract  purchasers  of 
the  above-described  land  as  aforesaid. 

Now,  Therefore,  it  is  hereby  stipulated  and 
agreed  by  and  between  the  above-named  parties 
that  the  sum  of  Thirty-four  Thousand  Seven  Hun- 
dred Fifteen  and  No/100  ($34,715.00)  Dollars,  in- 
clusive of  interest  is  the  just  compensation  in  full 
to  be  paid  by  the  plaintiff  for  the  taking  and  con- 
demnation of  the  unencumbered  fee  simple  title  to 
the  lands  hereinbefore  described,  together  with  all 
improvements  thereunto  belonging,  including  crop 
damage  and  damage  to  the  remaining  land  owned 
by  the  defendants,  subject  only  to  such  easements 
as  may  ])e  or  have  been  waived  by  plaintiff.  That 
the  aforesaid  sum  shall  be  paid  as  follows: 

(1)  Pay  to  Goodyear  Farms,  a  corporation,  the 
sum  of  Five  Thousand  Three  Hmidred  Fifty-one 
and  80/100  ($5,351.80)  Dollars,  the  remainder  due 
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on  the  hereinbefore  said  contract  of  Fonr  Thousand 
Five  Hundred  Eighty-three  and  26/100  ($4,583.26) 
Dollars  and  the  further  sum  of  Seven  Hundred 
Sixty-eight  and  54/100  ($768.54)  Dollars  on  a  cer- 
tain note  dated  October  1,  1952. 

(2)  Pay  to  Adaman  Mutual  Water  Company,  a 
Corporation,  the  sum  of  Three  Thousand  Twenty- 
five  and  97/100  ($3,025.97)  Dollars,  the  remainder 
of  assessment  against  the  hereinbefore-described 
property. 

(3)  Pay  to  Arthur  E.  Baker  and  Doris  M. 
Baker,  husband  and  wife,  the  remaining  Twenty- 
six  Thousand  Three  Hundred  Thirty-seven  and 
23/100  ($26,337.23)  Dollars,  which  includes  the  sum 
of  Two  Hundred  Seventy  and  No/100  ($270.00) 
Dollars  as  damage  to  remaining  crops  and  Eleven 
Thousand  Nine  Hundred  and  No/100  ($11,900.00) 
Dollars  as  severance  damage  to  the  remaining  land 
owned  by  above  said  defendants.  It  is  agreed  that 
from  said  sum  there  shall  first  be  paid  any  and  all 
liens,  balance  due  on  taxes  and  remaining  encum- 
brances against  said  land,  including  adverse  claims 
or  claims  by  lessees. 

The  defendants,  Arthur  E.  Baker  and  Doris  M. 
Baker,  husband  and  wife,  hereby  enter  their  ap- 
pearance in  this  action  and  expressly  waive  service 
of  summons,  petition  and  any  and  all  other  process 
and  all  right  to  a  hearing  on  the  petition  and  plead- 
ings filed  in  this  action  and  the  i-ight  to  the  appoint- 
ment of  Commissioners  or  Jury  for  the  determina- 
tion of  just  compensation  for  said  tract. 
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The  above-named  parties  hereby  agree  to  the 
entering  of  a  judgment  in  conformity  with  this 
stipulation,  fixing  the  value  of  the  land  hereinbe- 
fore described  as  recited  herein,  and  setting  forth 
the  conditions  and  pro\isions  of  this  stipulation. 

Executed  on  the  1st  day  of  June,  1954. 

/s/  ARTHUR  E.  BAKER, 

/s/  DORIS  M.  BAKER, 

Defendants. 

UNITED  STATES  OF 
AMERICA, 

JACK  D.  H.  HAYS, 

United  States  Attorney; 

/s/  EVERETT  L.  GORDON, 
Assistant  United  States 
Attorney. 

Approved  and  signed  on  behalf  of  the  United 
States  of  America  March  2,  1956. 

[Endorsed] :     Filed  Mar.  12,  1956. 


[Title  of  District  Court  and  Cause.] 

JUDGMENT  IN  RE  TRACT  No.  114 

This  cause  coming  on  regularly  to  be  heard  before 
the  Court  upon  a  stipulation  entered  into  by  and 
between  the  defendants,  Arthur  E.  Baker  and  Doris 
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M.  Baker,  his  wife,  and  the  plaintiff.  United  States 
of  America,  and 

It  appearing  to  the  Court  that  the  sum  of 
$34,610.00  has  been  deposited  in  the  Registry  of 
the  Court  as  estimated  just  compensation  for  the 
taking  of  the  following  described  real  estate: 

That  portion  of  the  North  half  of  the  South- 
east Quarter  (N%SE14)  of  Section  Seven  (Sec. 
7),  Township  Two  North  (T2N),  Range  One 
West  (RIW),  Gila  and  Salt  River  Meridian, 
County  of  Maricopa,  State  of  Arizona,  de- 
scribed as  follows,  basis  of  l^earings  being 
transverse  Mercator  Grid,  Central  Zone,  Ari- 
zona : 

Begimiing  at  the  Southeast  corner  of  said 
North  1/2  of  the  Southeast  %  of  Section  7; 
thence  along  the  East  line  of  said  Section  7 
North  0°  01'  05''  East  1321.79  feet  to  the  East 
%  corner  of  said  Section  7;  thence  along  the 
North  line  of  said  Southeast  %  of  Section  7 
North  89°  35'  37"  West  692.86  feet  to  a  line 
which  bears  South  42°  48'  58"  West  from  a 
point  distant  North  0°  01'  46"  East  753.11  feet 
along  the  East  line  of  said  Section  7  from  the 
said  East  14  corner  of  Section  7 ;  thence  South- 
westerly along  the  said  line  bearing  South  42° 
48'  58"  West,  a  distance  of  1780.64  feet,  more 
or  less,  to  the  south  Ime  of  said  North  i/^  of 
the  Southeast  i^;  thence  along  said  South  line 
South  89°  22'  54"  East  1902.76  feet,  more  or 
less,  to  the  point  of  beginning. 
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Excepting  all  of  that  certain  strip  of  land 
approximately  45  feet  wide,  designated  as  a 
drainage  ditch  and  more  i)articiilarly  described 
in  a  quitclam  deed  from  Goodyear  Farms  to 
Adaman  Mutual  AVater  Company,  recorded 
August  4,  1953,  in  Docket  1180,  page  528,  in  the 
office  of  the  County  Recorder  of  said  County, 
lying  within  the  boundaries  of  the  above- 
described  land. 

Containing  37.95  acres,  more  or  less,  includ- 
ing 1.00  acre,  more  or  less,  in  street. 

It  further  appearing  to  the  Court  that  the  plain- 
tiff has  amended  its  complaint  condemning  the  fol- 
lowing described  property: 

That  portion  of  the  North  half  of  the  South- 
east Quarter  (NI/2SE14)  of  Section  Seven  (Sec. 
7),  Township  Two  North  (T2N),  Range  One 
West  (RIW),  Gila  and  Salt  River  Meridian, 
County  of  Maricopa,  State  of  Arizona,  de- 
scribed as  follow^s,  basis  of  bearings  being 
transverse  Mercator  Grid,  Central  Zone,  Ari- 
zona: 

Beginning  at  the  Southeast  corner  of  said 
North  14  of  the  Southeast  i/i  of  Section  7; 
thence  along  the  East  line  of  said  Section  7 
North  0°  01'  05''  East  1321.79  feet  to  the  East 
%  corner  of  said  Section  7;  thence  along  the 
North  line  of  said  Southeast  1/4  of  Section  7 
North  89°  35'  37"  West  692.86  feet  to  a  line 
which  bears  South  42°   48'  58"  West  from  a 
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point  distant  North  0°  01'  46''  East  753.11  feet 
along  the  East  line  of  said  Section  7  from  the 
said  East  1/4  comer  of  Section  7 ;  thence  South- 
westerly along  the  said  line  bearing  South  42° 
48'  58"  West,  a  distance  of  1805.30  feet,  more 
or  less,  to  the  South  line  of  said  North  I/2  of 
the  Southeast  1/4;  thence  along  said  South  line 
South  89°  55'  38"  East  1919.42  feet,  more  or 
less,  to  the  point  of  beginning. 

Excepting  all  of  that  certain  strip  of  land, 
approximately  45  feet  wide,  designated  as  a 
drainage  ditch  and  more  particularly  described 
in  a  quitclaim  deed  from  Goodyear  Farms  to 
Adaman  Mutual  Water  Company,  recorded 
August  4,  1953,  in  Docket  1180,  page  528,  in 
the  office  of  the  County  Recorder  of  said 
County,  lying  within  the  boundaries  of  the 
above-described  land. 

Containing  38.32  acres,  more  or  less,  includ- 
ing 1.00  acre,  more  or  less,  in  street. 

It  further  appearing  to  the  Court  that  the  monies 
deposited  in  the  Registiy  of  the  Court,  namely, 
$34,610.00,  have  been  paid  pursuant  to  the  orders 
heretofore  entered  herein  on  January  15,  1954; 
June  9,  1954,  and  June  22,  1954, 

It  Is  Ordered,  Adjudged  and  Decreed  that: 

(1)  The  sum  of  $34,715.00,  inclusive  of  interest, 
is  the  reasonable  and  just  compensation  to  be  paid 
in  full  for  the  unencmnbered  fee  simple  title  to  the 
38.32  acres,  more  or  less,  including  1.00  acre,  more 
or  less,  in  street,  together  with  all  improvements 
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thereunto  l^elonging,  including  crop  damage  and 
damage  to  the  remaining  land  owned  by  the  defend- 
ants, subject  to  existing  easements  for  public  roads 
and  highways,  public  utilities,  railroads  and  pipe- 
lines ; 

(2)  The  plaintiff  is  ordered  and  directed  to  pay 
into  the  Registry  of  this  Court  for  the  persons  en- 
titled thereto  the  sum  of  $105.00; 

(3)  Simultaneously  upon  the  payment  by  the 
plaintiff  of  the  siun  of  $105.00  into  the  Registry 
of  the  Court  as  aforesaid  all  valid  claims  and  liens 
of  w^hatsoever  nature  against  said  lands  shall  be 
transferred  from  said  lands  to  the  funds  so  de- 
posited in  the  Registry  of  the  Court  to  the  end  that 
the  United  States  of  America  will  take  an  unen- 
cumbered fee  simple  title  to  the  whole  of  said  38.32 
acres,  more  particularly  described  herein  on  page  2, 
free  and  clear  of  all  liens  and  claims  whatsoever. 

(4)  This  Court  retains  jurisdiction  for  the  pur- 
pose of  entertaining  such  further  orders  and  decrees 
as  may  be  necessary  in  the  premises,  including  an 
adjudication  of  the  rights  of  the  respective  claim- 
ants in  and  to  the  funds  to  be  deposited  in  the 
Registry  of  this  Court  by  the  plaintiff  in  satisfac- 
tion of  the  award  herein  made. 

Dated  this  12th  day  of  March,  1956. 

/s/  DAVE  W.  LING, 
Judge,  United  States  District  Court  for  the  District 
of  Arizona. 

[Endorsed] :     Filed  Mar.  12,  1956. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  Goodyear  Farms, 
an  Arizona  corporation;  Adanian  Mutual  Water 
Company,  a  non-profit  Arizona  corporation;  Bill 
W.  Mullins  and  Ralph  Ashby  and  Grace  Ashby, 
husband  and  wife,  defendants  in  the  above-entitled 
action,  hereby  appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  from  that 
certain  order  made  and  entered  by  the  above- 
entitled  Court  in  the  above-entitled  cause  on  March 
5,  1956,  denying  the  petition  of  said  defendants  for 
leave  to  file  an  amended  notice  of  appearance. 

Dated  this  26th  day  of  March,  1956. 

SNELL  &  WILMER, 

By  /s/  MARK  WILMER, 

Attorneys  for  Defendants 
Above  Named. 

[Endorsed] :     Filed  March  28,  1956. 


[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 

We,  the  imdersigned,  Goodyear  Farms,  an  Ari- 
zona corporation ;  Adaman  Mutual  Water  Company, 
a  non-profit  Arizona  corporation;  Bill  W.  Mullins 
and  Ralph  Ashby  and  Grace  Ashby,  husband  and 
wife,  as  Principals,  and  Fidelity  and  Deposit  Com- 
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pany  of  Maryland,  a  corporate  surety,  as  Surety, 
jointly  and  severally  acknowledge  that  we  and  our 
heirs,  personal  representatives,  successors  and  as- 
signs are  bound  to  pay  to  the  United  States  of 
America,  i:)laintiff  in  the  above-entitled  cause,  the 
sum  of  Two  Hundred  Fifty  Dollars  ($250). 

The  condition  of  this  bond  is  that  whereas  the 
above-named  defendants,  Goodyear  Farms,  an  Ari- 
zona corporation ;  Adaman  Mutual  Water  Company, 
a  non-profit  Arizona  corporation;  Bill  W.  Mullins 
and  Ralph  Ashby  and  Grace  Ashby,  husband  and 
wife,  have  appealed  to  the  Court  of  Appeals  for 
the  Ninth  Circuit  by  Notice  of  Appeal  filed  March 
28,  1956,  from  the  order  entered  by  this  Court  on 
March  5,  1956,  denying  the  petition  of  said  defend- 
ants for  leave  to  file  an  amended  notice  of  appear- 
ance, if  said  defendants  shall  pay  all  costs  adjudged 
against  them  if  the  appeal  is  dismissed  or  the  action 
of  this  Court  in  denying  said  petition  is  upheld, 
then  this  bond  is  to  be  void,  but  if  the  above-named 
defendants  fail  to  perform  this  condition,  payment 
of  the  amount  of  this  bond  shall  be  due  forthwith. 

Dated  March  28,  1956. 

GOODYEAR  FARMS,  an  Arizona  Corporation; 
ADAMAN  MUTUAL  WATER  COMPANY, 
a  Non-Profit  Arizona  Corporation;  BILL  W. 
MULLINS;  RALPH  ASHBY  and  GRACE 
ASHBY,  Husband  and  Wife; 

By  /s/  MARK  WILMER,  ** 

Their  Attorney. 
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[Seal]  FIDELITY  AXD  DEPOSIT 

COMPANY  OF  MARYLAND, 

By  /s/  C.  A.  DRUMMOXD, 
Attorney  in  Fact. 

[Endorsed]  :     Filed  March  29,  1956. 


[Title  of  District  Court  and  Cause.] 

CLERK'S  CERTIFICATE  TO 
RECORD  OX  APPEAL 

L^nited  States  of  America, 
District  of  Arizona — ss. 

I,  TVilliam  H.  Loveless,  Clerk  of  the  United 
States  District  Court  for  the  District  of  Arizona, 
do  hereby  certify  that  I  am  the  custodian  of  the 
records,  papers  and  files  of  the  said  Court,  includ- 
ing the  records,  papei's  and  files  in  the  case  Xo. 
Civ.  1949  Phoenix,  L'nited  States  of  America, 
Plaintiff,  vs.  238.77  Acres  of  Land,  et  al..  Defend- 
ants, on  the  docket  of  said  Court. 

I  further  certify  that  the  attached  and  foregoiag 
original  dociunents  bearing  the  endorsements  of  fil- 
ing thereon  are  the  original  documents  filed  in  said 
case,  and  that  the  attached  and  foregoing  copies  of 
the  minute  entries  are  true  and  con^ect  copies  of  the 
originals  thereof  remaining  in  my  office  in  the  City 
of  Phoenix,  State  and  District  aforesaid. 

I  further  certify  that  the  docmnents  hereto  an- 
nexed, niunbered  1  to  15,  inclusive,  constitute  the 
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record  on  appeal  in  the  matter  of  the  Motion  for 
Interv^ention  of  Adaman  Mutual  Water  Co.,  et  al., 
pursuant  to  the  designations  filed  in  said  case,  to 
wit: 

1.  Complaint  of  Plaintiff. 

2.  Declaration  of  Taking'. 

3.  Motion  for  Order  for  Delivery  of  Possession. 

4.  Order  for  Delivery  of  Possession. 

5.  Judgment  on  Declaration  of  Taking,  June  15, 
1954. 

6.  Motion  for  Intervention  and  Proposed  Peti- 
tion for  Intervention. 

6-a.  Plaintiff's  Objections  to  Motion  of  Adaman 
Mutual  Water  Company,  a  Corporation,  and  Its 
Stockholders  to  Intervene. 

7.  Minute  Orders  of 

(a)  January  24,  1955; 

(b)  December  29,   1955    (Order  Denying 
Motion  for  Intervention). 

8.  Notice  of  Appeal. 

9.  Bond  for  Costs  on  Appeal. 

10.  Concise  Statement  of  Points  to  Be  Relied 
Upon  on  Appeal. 

11.  Designation  of  Contents  of  Record  on  Ap- 
peal. 

12.  Amended  Designation  of  Contents  of  Record 
on  Appeal. 

13.  Counterdesignation  of  Contents  of  Record 
on  Appeal. 

14.  Order  Extending  Time  to  Docket  Appeal. 

15.  Order  Extending  Time  to  Docket  Appeal 
and  Authorizing  Clerk  to  Consolidate  Record. 
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I  further  certify  that  the  documents  hereto  an- 
nexed, numbered  16  to  28,  inckisive,  constitute  the 
record  on  appeal  in  the  matter  of  the  Petition  of 
Goodyear  Farms,  et  al.,  for  Leave  to  File  Amended 
Appearance,  pursuant  to  the  designations  filed  in 
said  case,  to  wit: 

16.  Complaint  of  Plaintiff  (being  the  same  as 
document  No.  1  above). 

17.  Declaration  of  Taking  (being  the  same  as 
document  No.  2  above). 

18.  Motion  for  Order  for  Delivery  of  Possession 
(being  the  same  as  docimient  No.  3  above). 

19.  Order  for  Delivery  of  Possession  (being  the 
same  as  dociunent  No.  4  above). 

20.  Judgment  on  Declaration  of  Taking,  June 
15,  1954  (being  same  as  document  No.  5  above). 

21.  Petition  of  Goodyear  Farms,  et  al.,  for 
Leave  to  File  Amended  Appearance. 

22-a.  Minute  Entry  of  January  24,  1955  (being 
the  same  document  as  item  No.  7-a  above). 

22-b.  Minute  Entry  of  December  29,  1955  (being 
the  same  document  as  item  No.  7-b  above). 

22-c.  Minute  Entry  of  March  5,  1956  (Order 
Denying  Petition  for  Leave  to  File  Amended  Ap- 
pearance). 

23.  Notice  of  Appeal. 

24.  Bond  of  Costs  on  Appeal. 

25.  Concise  Statement  of  Points  to  Be  Relied 
Upon  on  Appeal. 

26.  Appellants'  Designation  of  Contents  of  Rec- 
ord on  Appeal. 
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27.  Appellee's  Coimterdesignation  of  Contents 
of  Record  on  Appeal. 

28.  (1)  to  (69).  All  original  documents  filed  in 
the  case,  other  than  dociunents  niiml^ered  1  to  27 
described  above,  consisting  of  69  documents,  which 
are  transmitted  pursuant  to  Appellee's  Counter- 
designation  in  the  matter  of  the  Petition  for  Leave 
to  File  Amended  Appearance. 

Witness  my  hand  and  the  seal  of  said  Court  this 
23rd  day  of  April,  1956. 

[Seal]        /s/  WM.  H.  LOVELESS, 

Clerk. 


[Endorsed] :  No.  15,113.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Goodyear  Farms,  a 
Corporation;  Adaman  Mutual  Water  Company,  a 
Corporation;  B.  W.  Mullins,  James  H.  Sharp, 
George  W.  Busey,  Carlon  H.  Hinton  and  Verna 
Hinton,  His  Wife,  et  al.,  Appellants,  vs.  United 
States  of  America,  Appellee.  Goodyear  Farms,  a 
Corporation;  Adaman  Mutual  Water  Company,  a 
Corporation;  Bill  W.  Mullins  and  Ralph  Ashby 
and  Grace  Ashby,  Husband  and  Wife,  Appellants, 
vs.  United  States  of  America,  Appellee.  Transcript 
of  Record.  Appeal  from  the  L^nited  States  District 
Coui*t  for  the  District  of  Arizona. 

Filed  April  25,  1956. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  L^nited  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15,113 

GOODYEAR  FARMS,  an  Arizona  Corporation, 
et  al.. 

Appellants, 

vs. 

UNITED  STATES  OF  AMERICA, 

AppeUee. 

CONCISE  STATEMENT  OF  POINTS  TO  BE 
RELIED  ON  BY  APPELLANTS  ON  AP- 
PEAL 

Appellants,  Goodyear  Farms,  an  Arizona  cor- 
poration; Adaman  Mutual  AVater  Company,  an 
Arizona  non-profit  corporation,  on  behalf  of  itself 
and  its  stockholders,  B.  AV.  ]\[ullins,  James  H. 
Sharp,  George  W.  Busey,  Carl  on  H.  Hinton  and 
Yerna  Hinton,  his  mfe:  Harold  Raljjh  Hunt  and 
Georgia  May  Hunt,  his  wife ;  George  Reisemann 
and  Joanna  Reisemann,  his  wife ;  Raymond  Auster- 
man  and  Zula  Austerman,  his  wife ;  Leon  Fort  and 
Doris  C.  Fort,  his  wife;  John  Newton  Edge  and 
Mary  Elizabeth  Edge,  his  wife,  Avill  raise  and  rely 
Tipon  the  following  points  upon  the  appeal  of  this 
matter : 

1.  The  United  States  of  America  may  not,  by 
only  setting  forth  a  portion  of  the  property  and 
property  rights  taken  in  its  suit  in  condemnation, 
shut   out   propert}^  owners  whose   property   rights 
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are  in  fact  invaded,  from  having  their  claims  ad- 
judicated in  connection  with  such  condemnation 
suit  and  appropriate  compensation  awarded  for  all 
rights  taken. 

2.  The  reduction  in  the  original  acreage  of 
Adaman  Mutual  Water  Company  resulting  in  de- 
pri\ing  that  company  of  the  full  amount  of  acreage 
necessary  to  carry  the  lien  imposed  upon  the  orig- 
inal acreage  for  constmction  and  other  costs,  con- 
stitutes a  taking  of  property  and  to  the  extent  that 
the  lien  is  destroyed  through  a  reduction  in  the 
original  acreage  such  reduction  constitutes  a  taking 
and  is  compensable  in  the  condemnation  suit  in 
which  such  acreage  loss  is  made  effective.  Such 
reduction  in  the  original  acreage  further  deprives 
the  company  of  the  right  to  levy  and  collect  assess- 
ments for  maintenance  and  replacements  from  the 
full  amount  of  the  original  acreage  and  such  re- 
duction in  assessments  constitutes  a  taking  and  is 
compensable  in  the  condemnation  action  wherein 
such  reduction  in  acreage  is  effected. 

3.  Avigation  easements  over  and  across  the  land 
of  persons  named  as  defendants  in  a  condemnation 
suit  for  use  of  jet  planes  are  compensable  in  a  con- 
demnation action  giving  rise  to  such  avigation  uses 
even  though  not  specifically  described  therein.  Take- 
off of  jet  planes  over  and  across  lands  at  frequent 
intervals  flying  at  a  low  elevation  resulting  in  noise, 
fumes  and  similar  disturbances,  making  the  land 
below  such  use  less  valuable,  including  the  dropping 
of  target  wires  and  other  encumbrances,  constitutes 
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a  taking  of  property  for  wliicli  the  defendants  are 
entitled  to  compensation  in  the  action  giving  rise 
to  such  use  of  said  lands. 

4.  A  defendant  in  a  condemnation  action  is  not 
limited  to  the  statement  of  the  taking  set  forth  in 
the  complaint  and  if  in  fact  as  a  part  of  the  taking 
set  forth  in  the  complaint,  additional  and  further 
property  and  property  rights  of  said  defendant  are 
taken  for  use  of  the  party  exercising  the  right  of 
condemnation,  such  rights  may  be  set  up  in  such 
condemnation  action  and  proper  compensation  se- 
cured therefor. 

Dated  this  2nd  day  of  May,  1956. 

Respectfully  submitted, 

SNELL  &  WILMER, 

By  /s/  MARK  WILMER, 

Attorneys  for  Appellants 
Above  Named. 

Service  of  copy  acknowledged. 
[Endorsed] :     Filed  May  3,  1956. 


[Title  of  Court  of  Appeals  and  Cause.] 

CONCISE  STATEMENT  OF  POINTS  TO  BE 
RELIED  ON  BY  APPELLANTS  ON  AP- 
PEAL 

Appellants,  Adaman  Mutual  Water  Company,  a 
non-profit  Arizona  corporation;  Goodyear  Farms, 
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an  Arizona  corporation;  Bill  W.  Mullins  and  Ralpli 
Ashby  and  Grace  Asliby,  husband  and  wife,  will 
raise  and  rely  upon  the  following  points  upon  the 
appeal  of  this  matter: 

[Points  1,  2,  3  and  4  are  identical  with  same  num- 
bered points  appearing  on  pages  228  to  230,  and  are 
not  reprinted  here.] 

5.  Defendants  in  their  proposed  amended  a])- 
pearance  sought  to  put  the  Government  on  notice 
as  to  the  issues  and  evidence  which  defendants 
would  offer  on  the  trial  of  the  action  to  obviate  any 
claim  on  the  part  of  the  Government  of  surprise 
and  for  the  purpose  of  obtaining  a  preliminary 
determination  by  the  Court  of  the  issues  and  claims 
to  compensation  which  would  be  heard  on  the  trial 
of  the  action. 

Dated  this  2nd  day  of  May,  1956. 

Respectfully  submitted, 

SNELL  &  WILMER, 

By  /s/  MARK  WILMER, 

Attorneys  for  Appelants 
Above  Named. 

Service  of  copy  acknowledged. 
[Endorsed] :     Filed  May  3,  1956. 
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BRIEF  OF   APPELLANTS 


JURISDICTION 

This  is  an  appeal  from  two  orders  entered  in  this  proceeding  in 
the  District  Court  of  Arizona,  at  Phoenix,  Arizona.  The  aaion 
was  originally  brought  by  the  United  States  of  America  to  con- 
demn the  fee  title  to  certain  lands  in  Maricopa  County,  Arizona, 
for  the  United  States  Air  Force. 


The  first  of  the  orders  appealed  from  is  one  wherein  the  Court 
denied  the  petition  of  35  petitioners  who  sought  to  interevene  for 
the  purpose  of  recovering  in  the  condemnation  action  compensa- 
tion for  property  and  property  rights  which  were  in  fact  taken  from 
them  by  the  plaintiff  in  the  course  of  development  and  use  of  the 
property  actually  condemned,  but  which  were  not  described  in 
plaintiff's  complaint  nor  included  in  the  declaration  of  taking. 

The  second  order  is  one  wherein  five  defendants  in  the  condem- 
nation action  (who  had  also  been  petitioners  in  the  intervention 
proceeding)  sought  permission  to  file  an  amended  appearance 
therein,  setting  forth  their  respective  additional  claims  for  com- 
pensation for  property  and  property  rights  taken  from  them  by 
the  plaintiff,  which  property  and  rights  were  not  described  in 
plaintiff's  complaint  nor  included  in  the  declaration  of  taking. 

The  District  Court  refused  to  permit  the  intervention  by  its 
order  entered  December  29,  1955  (T.R.  184,  185)  and  denied 
the  motion  of  the  five  defendants  for  leave  to  file  an  amended 
appearance  alleging  the  full  extent  of  taking  by  the  government 
in  its  development  of  Luke  Field  on  March  5,  1956.  (T.R.  210) 
Notice  of  Appeal  was  filed,  with  respect  to  the  order  of  De- 
cember 29,  1955,  on  January  26,  1956,  (T.R.  185)  and  with 
respect  to  the  order  of  March  5,  1956,  on  March  28,  1956.  (T.R. 
222) 

This  appeal  is  predicated  on  28  U.S.C.  Sec.  1291. 

STATEMENT  OF  THE  CASE 

These  two  appeals  have  by  stipulation  been  consolidated  for 
presentation  to  this  Court. 

There  are  two  separate  legal  questions  involved  in  this  con- 
solidated appeal.  One  concerns  the  denial  of  a  petition  to  inter- 
vene by  35  petitioners  which,  under  the  Rules  of  Procedure,  may 
have  been  a  denial  of  intervention  which  was  a  matter  of  right, 
under  Rule  24(a),  or  the  denial  may  have  been  ordered  under 
24(b),  where  the  Court  exercised  its  discretion. 


The  other  legal  question  concerns  the  denial  of  the  petition  to 
file  an  amended  appearance,  by  five  of  the  defendants  in  the 
condemnation  action. 

While  there  may  be  some  difference  between  the  right  of  an 
intervener,  who  is  not  a  party,  to  come  into  an  action,  as  opposed 
to  the  right  of  one  already  a  party  to  file  an  amended  appearance, 
we  believe  many  of  the  basic  legal  questions  are  common  to  both 
in  this  proceeding. 

We  are,  therefore,  filing  a  single  brief  in  the  interest  of  brevity 
and  will  discuss  both  questions  herein. 

The  orders  of  the  District  Court  were  minute  orders  and  read: 

As  to  the  petitioning  interveners: 

"It  is  ordered  that  the  Motion  for  Intervention  of  Adaman 
Mutual  Water  Company,  an  Arizona  non-profit  corporation  on 
behalf  of  itself  and  its  stockholders;  Goodyear  Farms,  an  Ari- 
zona corporation;  Harry  A.  Kandarian  and  Bernita  Kandarian, 
husband  and  wife;  Peter  Nalbandian,  as  his  sole  and  separate 
property;  Joseph  E.  Bulfer  and  Mary  Bulfer,  husband  and  wife; 
Calvin  F.  Jones  and  Margaret  Jones,  husband  and  wife;  Jona- 
than Thomas  Rogers,  a  single  man;  Jefferson  Z.  Rogers,  a 
married  man;  John  Newton  Edge  and  Margaret  Elizabeth  Edge, 
husband  and  wife;  Harold  Ralph  Hunt  and  Georgia  May  Hunt, 
husband  and  wife;  George  Reismann  and  Joanna  Reismann, 
husband  and  wife;  Lee  Weldon  Merritt  and  Peggy  Childers 
Merritt,  husband  and  wife;  Raymond  F.  Austerman  and  Zula 
Austerman,  husband  and  wife;  John  A.  Sellers  and  Maxine 
Sellers,  husband  and  wife;  Marshall  E.  Manley  and  Mary  Eliza- 
beth Manley,  husband  and  wife;  Myron  M.  Mitchell  and  Irene 
Mitchell,  husband  and  wife;  Henry  Hallam  Hestand  and  Mar- 
tha Sue  Hestand,  husband  and  wife;  Chester  Elwood  Hunt  and 
Mary  Virginia  Hunt,  husband  and  wife;  OUiver  Kissling  and 
Peggy  Jean  Kissling,  husband  and  wife;  Albert  C  Lueck  and 
Melva  Lueck,  husband  and  wife;  Ralph  Ashby  and  Grace 
Ashby,  husband  and  wife;  Leon  Fort  and  Doris  C.  Fort,  hus- 
band and  wife;  Car  Ion  A.  Hinton  and  Verna  Hinton,  husband 
and  wife;  Roy  Sheppard  and  Dora  L.  Sheppard,  husband  and 
wife;  Herman  Eaton  and  Dorothy  Eaton,  husband  and  wife; 


J.  Elmer  Woodward  and  Bernice  Woodward,  husband  and 
wife;  Juan  Brashears  and  Bem^  Brashears,  husband  and  wife; 
J.  L.  Bunger  and  Kathn'n  Bunger,  husband  and  wife;  Leon  G. 
Gailey,  Archer  W.  Seaver,  Ray  M.  Lorette,  George  W.  Busey, 
B.  W.  Mullins,  James  H.  Sharp  and  Jewell  J.  Stone,  is  denied." 

As  to  the  Defendants: 

"It  is  Ordered  that  said  Petition  for  Leave  to  File  Amended 
Notice  of  Appearance  is  denied." 

Basically,  in  sunmiary,  tv:o  questions  are  presented: 

1.  In  a  situation  where  the  Federal  Government  files  a  con- 
demnation action  but  fails  to  fairly  describe  all  property  and  prop- 
eny  rights  in  fact  taken  through  the  activity  carried  on  by  the  gov- 
ernment on  and  from  the  lands  condemned  and  fails  to  name  as 
defendants  owners  of  propert)'  and  property  rights  in  fact  taken 
by  the  goverrmient  through  the  carrying  on  of  the  activity  which 
gives  rise  to  the  condemnation  action,  may  (or  must)  the  owners 
of  such  propert)'  and  propert}'  rights,  in  fact  taken,  inter\-ene  and 
become  parties  to  the  condemnation  action  for  the  purpose  of 
securing  fair  compensation  for  their  propert}-  and  property  rights, 
in  fact,  preempted,  by  the  goverrmient? 

2.  In  a  situation  where  the  Federal  Government  brings  a  con- 
demnation action  but  fails  to  fairly  describe  all  of  the  property 
and  propert}'  rights  which  the  government  has  in  fact  preempted 
through  the  aaivit}'  giving  rise  to  the  condemnation  action  may 
(or  must)  a  defendant  therein  broaden  the  condemnation  issue 
as  laid  by  the  goverrmient  in  its  complaint  by  appearing,  not  only 
for  the  propert}^  and  propert}'  rights  which  the  government  has 
elected  to  recognize  as  taken  in  its  complaint,  but  also  for  the  con- 
nected and  related  propert}-  and  propert}-  rights  in  fact  taken? 

SPECIFICATIONS  OF  ERROR  RELIED   LTON 

I 

The  District  Court  erred  in  denying  petitioners'  Petition  to 
Intervene  in  this  action  for  the  reasons: 


(a)  Petitioners  and  defendants  are  not  adequately  repre- 
sented, and  tliey  will  or  may  be  bound  by  a  judgment  in  the 
aaion,  and 

( b )  Petitioners'  and  defendants'  claims  and  the  main  actions 
have  questions  of  law  and  fact  in  common. 

n 

The  District  Court  erred  in  denying  defendants'  Motion  to  File 
an  Amended  Appearance  for  the  reasons: 

(a)  Defendants  may  be  estopped  by  a  judgment  in  this  ac- 
tion from  asserting  their  claims  for  additional  compensation 
in  independent  actions  filed  by  such  defendants; 

(b)  A  defendant  in  a  condemnation  action  may  recover  in 
such  aaion  all  severance  or  consequential  damages  to  his  re- 
maining lands  resulting  from  the  use  made  by  the  condemnor 
of  the  lands  taken  from  such  defendant. 

SUMMARY  OF  ARGUMENT 

The  petitioning  interveners  and  defendants,  including  Ada- 
man  Mutual  Water  Company,  as  either  owners,  lessees  or  con- 
traa  purchasers  of  lands  which  are  contiguous  or  in  close  prox- 
imity to  the  lands  condemned  by  the  United  States,  submit  that 
they  are  legally  entitled  to  obtain  compensation  from  the  United 
States  in  the  condemnation  action  for  damage  suffered  by  them. 

Adaman  Mutual  Water  Company,  a  non-profit  corporation, 
seeks  additional  compensation  by  reason  of  the  reduaion  of  8.3% 
in  the  acreage  served  by  it,  this  being  the  percentage  of  the  acre- 
age it  serves  which  was  condemned. 

Continuous  flights  of  low-flying  jet  planes  constitute  a  taking 
of  the  lands  underneath  to  the  same  extent  as  though  physical 
possession  had  been  taken  of  such  lands. 

The  United  States  could  not  escape  liability  for  damages  to 
those  lands  over  which  its  planes  continuously  fly  at  low  eleva- 
tions by  merely  refusing  to  include  such  lands  in  its  condemnation 
proceedings. 


Having  instituted  a  condemnation  action  to  secure  certain  lands 
for  airfield  purposes,  owners  of  lands  which  are  or  will  be  dam- 
aged by  the  use  to  which  the  condemned  lands  are  or  will  be  put, 
may  seek  compensation  in  the  condemnation  action. 

Neither  Rule  71  A,  nor  the  Declaration  of  Taking  Act  pro- 
hibit the  presentation  by,  or  payment  of,  claims  to  owners  of 
property  which  in  fact  was  taken,  although  not  described  in  the 
condemnation  proceeding.  Both  Rule  71 A  and  the  Declaration 
of  Taking  Act  contemplate  that  all  property  taken  for  a  project 
shall  be  described  and  taken  in  a  single  proceeding.  Neither  the 
rule  nor  the  statute  contemplates  the  taking  of  part  of  the  needed 
lands  by  condemnation  with  another  portion  in  fact  taken  but  not 
described  in  the  proceedings;  thus  compelling  the  owners  of  this 
latter  property  to  file  actions  individually  to  recover  the  damages 
suffered  by  them. 

It  may  be  the  petitioning  interveners  did  not  have  an  absolute 
right  to  intervene.  However,  accepting  the  allegation  of  the  peti- 
tion for  intervention  as  true,  for  the  purpose  of  allowing  or  de- 
nying the  petition,  and  recognizing  the  rights  and  interests  of 
these  petitioners  in  connection  with  the  obligations  of  the  United 
States  to  ultimately  compensate  them  for  any  property  taken, 
the  decision  of  the  lower  court  denying  any  relief  to  the  petitioners 
was  an  abuse  of  the  discretion  vested  in  the  District  Court. 

Those  appellants  who  were  defendants  in  the  original  proceed- 
ings take  the  position  that  they  have  a  right  to  seek  compensation 
for  property  taken,  even  though  it  was  not  described  in  the  Decla- 
ration of  Taking.  They  believe  Rule  71 A  does  not  preclude  such 
claims,  but  encourages  them,  and  that  the  Declaration  of  Taking 
Act,  if  used,  must  include  all  of  the  property  taken,  as  takings 
without  benefit  of  any  rule  or  statute  are  not  recognized.  These 
defendants  believe  they  must  proceed  in  the  condemnation  aaion 
with  their  claims  for  additional  compensation  or  be  barred  from 
asserting  them  in  an  independent  action. 

Certainly  where  a  portion  of  an  individual's  farm  or  other 
recognized  unit  of  land  is  taken  and  such  portion  of  land  is  there- 


after  used  as  an  essential,  key  part  of  the  project  undertaken  by 
the  condemnor,  and  where  the  normal  operation  of  such  project 
materially  lessens  the  value  of  the  remaining  lands  of  the  owner, 
the  owner  is  entitled  to  severance  or  consequential  damage  to  re- 
imburse him  for  such  loss  in  addition  to  the  market  value  of  the 
lands  taken. 

In  any  event,  petitioners  in  intervention  and  defendants  ap- 
pealing are  faced  with  the  possibility  of  a  defense  in  further  pros- 
ecuting their  claims  in  other  forums  that  the  orders  entered,  since 
they  do  not  specify  the  grounds  for  denying  the  relief  sought, 
constitute  an  adjudication  that,  in  fact,  no  compensable  claim  is 
shown  by  the  pleading,  which  adjudication  for  lack  of  timely 
appeal,  has  become  final. 

Hence  this  appeal. 

ARGUMENT 

In  this  action  the  United  States  condemned  approximately  239 
acres  of  land  in  Maricopa  County,  Arizona,  approximately  233 
acres  of  which  lie  within  the  boundaries  of  Adaman  Reclamation 
Project.  The  condemned  land  was  taken  and  is  being  used  for 
extended  and  improved  runways  and  facilities  of  Luke  Air  Force 
Base  at  Litchfield  Park,  Arizona. 

The  Adaman  Projert  obtains  water  for  the  irrigation  of  the 
lands  therein  from  Adaman  Mutual  Water  Company,  a  non-profit 
corporation,  which  is  owned  by  the  owners  of  the  lands  within  the 
Project.  The  Project  originally  and  prior  to  this  condemnation 
consisted  of  approximately  2831  acres.  (Petition  for  Interven- 
tion, paragraph  III,  T.R.  41  et  seq.) 

Some  of  the  lands  within  the  Project  are  owned  in  fee,  some  are 
held  under  contracts  of  purchase  and  some  are  occupied  under 
leases  from  the  owners  thereof.  (T.R.  43  et  seq.) 

The  petitioners  and  defendants  therefore  consist  of  the  Adaman 
Mutual  Water  Company,  which  claims  damages  because  of  re- 
duction of  the  acreage  of  the  Project  by  approximately  8.3%; 


8 

Goodyear  Farms,  an  Arizona  corporation,  as  a  landowner,  and 
various  individual  owners,  contract  purchasers  and  lessees  of  lands 
adjacent  to  the  runways  and  the  lands  condemned.  The  lands  of  all 
petitioners  and  defendants  lie  within  the  Project.  Of  the  35  peti- 
tioners for  intervention,  6  also  appear  as  defendants  in  the  original 
condemnation  proceeding.  Other  than  Adaman  Mutual  Water 
Company  and  Goodyear  Farms,  9  petitioners  for  interven- 
tion are  owners  of  the  fee  title  to  their  lands;  14  are  contract 
purchasers;  8  are  lessees,  and  1  owns  the  fee  title  to  land  and  is 
also  a  contract  purchaser  of  other  land;  and  1  owns  the  fee  title  to 
land  and  is  also  a  lessee  of  other  land.  ( Petition  for  Intervention, 
paragraph  V,  T.R.  42  et  seq.) 

CLAIMS  OF  DAMAGE 

The  claims  for  damages  of  the  petitioners  and  defendants  are 
divided  into  two  classes.  For  want  of  better  designations,  these 
are  referred  to  in  the  Petition  for  Intervention  and  Motion  to  File 
Amended  Appearance  as  "Eight  Percent  Taking"  and  "Aircraft 
Taking."  They  may  be  briefly  described  as  follows: 

"EIGHT  PERCENT  TAKING."  The  Adaman  Mutual  Water 
Company  serves  only  Project  lands.  All  stock  is  owned  by  owners 
of  Projea  lands  in  proportion  of  the  acreage  owned  by  each.  The 
stock  is  appurtenant  to  the  land  and  is  transferred  when  the  land 
is  sold.  Neither  the  stock  nor  the  land  may  be  transferred  inde- 
pendently of  the  other.  The  original  cost  of  the  Company's  wells, 
canals,  ditches,  pumps,  etc.  and  the  costs  of  maintenance  and  op- 
eration are  liens  upon  the  lands  and  the  stock.  Because  the  United 
States  has  taken  approximately  8.3%  of  such  lands  with  the  stock 
automatically  following  the  land  and  because  of  the  refusal  of  the 
United  States  to  assume  the  obligation  to  pay  this  percentage  of 
these  annual  maintenance  and  operation  charges,  the  remaining 
91.7%  of  such  lands  and  stock  are  left  with  this  added  burden. 
These  charges  will  not  be  decreased  by  reason  of  the  decrease  in 
the  area  of  the  Project.  (Petition  for  Intervention,  paragraph  IX, 
T.R.  50  et  seq.)  There  are  no  lands  which  can  be  added  to  the 


Project  to  take  the  place  of  the  condemned  lands.  (T.R.  49,  Par. 
VIII,  Petition  for  Intervention) 

"AIRCRAFT  TAKING."  The  take-offs  and  landings  of  ap- 
proximately 400  jet  planes  per  day  have  damaged  the  adjacent 
lands  of  the  petitioners  and  defendants  in  varying  degrees  from  a 
high  where  lands  immediately  adjoining  the  runways  have  become 
unfit  for  any  purpose,  to  a  low  of  minor  damage  where  lands  are 
sufficiently  removed  from  the  runways  to  be  less  affected  by  such 
flights.  The  charaaer  of  the  damage  is  a  "taking"  because  the  land 
has  been  made  unfit  or  less  fit  for  its  intended  and  historic  uses 
thereby.  (Petition  for  Intervention,  paragraphs  XI  -  XIV  inclusive, 
T.R.  51etseq.) 

PETITIONERS'  AND  DEFENDANTS'  THEORY 
OF  THE  CASE 

The  United  States  has  condemned  and  taken  certain  lands  in 
order  that  Luke  Field  runways  may  be  extended  to  make  possible 
take-offs  and  landings  by  jet  planes.  The  obligation  to  pay  for  the 
land  comprising  the  runways  and  of  which  physical  possession 
has  been  taken  is  admitted  by  the  United  States,  but  no  such  obli- 
gation is  admitted  as  to  the  land  over  which  the  planes  fly  at  an 
elevation  as  low  as  10  feet  when  they  leave  the  condemned  land. 

It  is  the  petitioners'  and  defendants'  position  that  this  land  over 
which  several  hundred  jet  planes  fly  almost  daily  at  heights  as  low 
as  10  feet  is  just  as  completely  taken  as  that  which  underlies  any 
portion  of  the  surfaced  runways.  If  this  be  true  then  the  taking 
of  or  damage  to  other  adjacent  lands  over  which  the  planes  fly  at 
higher  elevations  (yet  elevations  low  enough  so  as  to  still  sub- 
stantially diminish  the  usefulness  of  the  land)  becomes  only  a 
question  of  the  degree  of  such  taking  or  damage. 

It  has  long  been  recognized  that  if  the  air  space  above  a  land- 
owner's property  is  used  in  such  fashion  as  to  interfere  with  his 
beneficial  use  of  his  land,  a  trespass  results.  (Hmman  vs.  Pacific 
Air  Transport,  9th  Circuit,  84  F.  2d  755.)  Some  other  decisions 
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are:  Guith  vs.  Consumers  Power  Co.,  36  Fed.  Supp.  21;  Cory  vs. 
Physical  Culture  Hotel,  14  Fed.  Supp.  977;  Vanderslice  vs.  Shawn, 
27  A.  2d  87  (Delaware);  Burnham  vs.  Beverly  Airways,  42  N.E. 
2d  575  (Mass.);  Restatement  of  Torts,  Sec.  159;  Brandes  vs. 
Mitterling,  196  P.  2d  464,  67  Ariz.  349;  United  States  vs.  Causby, 
328  U.S.  256,  90  L.  ed.  1206,  328  S.  Ct.  256.  The  facts  in  each 
case  determine  whether  substantial  taking  or  damage  has  been 
done  to  the  landowner.  There  can  be  no  doubt  that  flights  of 
modern  jet  airplanes  at  the  rate  of  one  or  more  a  minute  for 
several  hours  each  day  would  be  more  than  a  mere  trespass  and 
would  substantially  damage  the  land  adjoining  the  end  of  the 
take-off  runway  from  which  these  planes  fly. 

Whether  this  constitutes  a  taking,  whether  it  is  classed  as  an 
easement  or  whether  it  is  designated  by  some  other  name,  the  land- 
owner suffers  direct  and  measurable  damage  to  his  property  for 
which  he  is  entitled  to  be  compensated.  In  any  event  the  constant 
flights  across  properties  in  such  manner  as  to  deprive  the  owners 
of  profitable  use  thereof  would  constitute  an  appropriation  of  their 
properties  for  which  compensation  should  be  made.  Portsmouth 
Harbor  L&HCo.  vs.  U.S.,  67  L.  ed.  289,  39  S.  Ct.  399,  250  U.S. 
1 ;  United  States  vs.  Causby,  supra. 

Petitioners  and  defendants  also  allege  that  the  cost  to  the  Pro- 
ject of  supplying  water  to  the  remaining  lands  in  the  Project  will 
be  substantially  the  same  as  before  8.3%  of  such  lands  were  re- 
moved therefrom.  The  Projea  was  originally  designed  to  operate 
as  a  unit,  so  that  the  number  of  miles  of  laterals  and  ditches  to  be 
maintained  will  be  substantially  the  same,  as  will  the  number  of 
wells,  pumps  and  motors  to  produce  the  water  for  irrigation  and 
domestic  purposes.  Thus  the  remaining  91.7%  of  the  lands  of  the 
Project  will  be  subjected  to  the  burden  of  paying  the  additional 
8.3%  of  the  maintenance  costs  formerly  borne  by  the  lands  taken 
by  the  United  States.  (Petition  for  Intervention,  paragraphs  IX 
and  X,  T.R.  50.)  That  compensation  for  this  taking  may  be  had  in 
this  proceeding  is  supported  by  the  following  cases:  United  States 
vs.  Certain  Lands  at  Great  Neck,  49  Fed.  Supp.  265;  United  States 
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vs.  Certain  Parcels  of  Land  in  Fairfax  County,  89  Fed.  Supp.  567 
and  571;  196  F.  2d  657;  United  States  vs.  Aho,  68  Fed.  Supp. 
358;  United  States  vs.  Florea,  68  Fed.  Supp.  367;  See  also  United 
States  vs.  11.06  Acres  of  Land,  89  Fed.  Supp.  852. 

We  are  unable  to  determine  the  specific  grounds  upon  which 
the  District  Court  based  its  two  orders  wherein  it  denied  the  pe- 
tition for  intervention  and  the  motion  to  file  an  amended  appear- 
ance, as  the  grounds  for  the  denials  are  not  indicated  in  the  orders. 

Granting  or  denying  intervention  under  certain  conditions  is  a 
matter  within  the  sound  discretion  of  the  District  Court  and  under 
other  conditions  intervention  is  a  matter  of  right.  (Rule  24,  Rules 
of  Civil  Procedure  for  United  States  District  Courts)  However, 
the  right  of  a  landowner  to  recover  severance  or  consequential 
damage  to  his  remaining  lands  may  not  be  denied  if  in  fact  such 
damage  exists  and  was  occasioned  under  circumstances  giving  rise 
to  a  legal  obligation  on  the  part  of  the  condemnor  to  pay  therefor. 
Boyd  vs.  United  States,  222  F.  2d  493,  CCA.  8) 

It  appears  from  the  Complaint  (T.R.  3),  the  Declaration  of 
Taking  (T.R.  14)  and  judgments  relating  to  the  various  described 
traas  of  land  taken,  totaling  239  acres,  that  Goodyear  Farms  was 
the  owner  and  either  the  lessor  or  seller  under  a  contract  of  sale 
of  tracts  numbered  113,  114,  115,  116,  117  and  118  totaling 
212.63  acres.  (Map,  T.R.  74) 

It  further  appears  from  this  map  of  the  airfield  attached  to  the 
Petition  for  Intervention  that  these  tracts  and  particularly  tracts 
114,  115  and  116  were  used  by  the  Air  Force  for  the  construction 
thereon  of  approximately  2600  feet  of  one  runway,  if  the  scale  on 
such  map  of  1320  feet  to  one  inch  is  accepted  as  correct.  (Tract 
114  is  described  as  37.95  acres  of  NVi  SE14  of  Section  7  and 
tracts  115  and  116  as  S 1/2  SWa  and  NI/2  NE14  of  Sections  7 
and  18  respectively.)   (T.R.  6) 

It  also  appears  from  this  map  that  Goodyear  Farms  is  the 
present  owner  of  tracts  described  thereon  as  numbers  16,  17,  19, 
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21  and  22,  and  is  either  the  lessor  thereof  or  the  seller  under  a 
contract  of  purchase. 

In  defendants'  amended  notice  of  appearance,  (T.R.  191)  de- 
fendants, including  Goodyear  Farms,  claimed  and  sought  dam- 
ages for  a  diminution  in  value  of  its  remaining  lands  by  reason  of 
the  severance  therefrom  of  the  taken  lands  and  by  reason  of  the 
use  made  of  such  taken  lands  for  the  construction  thereon  of  ap- 
proximately one-half  mile  of  runway  for  the  airfield. 

The  United  States  filed  objections  to  petitioners'  intervention  in 
the  District  Court,  and  assuming  that  the  Court's  orders  were 
based  upon  one  or  more  of  these  objections,  we  will  discuss  them 
with  other  matters  included  in  this  brief. 

OBJECTIONS  OF  UNITED  STATES 

The  principal  objections  made  by  the  United  States  to  inter- 
vention by  the  petitioners  before  the  District  Court  were  the 
following: 

1.  THE  PARTIES  SEEKING  INTERVENTION  HAVE 
NOT  ALLEGED  ANY  OF  THE  ESSENTIAL  GROUNDS 
FOR  INTERVENTION  AS  SET  FORTH  IN  RULE  24 
OF  THE  FEDERAL  RULES  OF  CIVIL  PROCEDURE 
FOR  THE  UNITED  STATES  DISTRICT  COURTS. 

2.  THE  COURT  IS  WITHOUT  JURISDICTION  TO  GIVE 
THE  RELIEF  SOUGHT  BECAUSE  THE  PARTIES 
SEEKING  INTERVENTION  ARE  IN  EFFECT  AT- 
TEMPTING TO  MAKE  A  COUNTERCLAIM  AGAINST 
THE  UNITED  STATES  OF  AMERICA  IN  THAT  THEY 
SEEK  A  JUDGMENT  COMPELLING  PAYMENT  OF 
JUST  COMPENSATION  FOR  PROPERTY  NOT  IN- 
CLUDED IN  THE  DECLARATION  OF  TAKING. 

3.  RULE  71 A  OF  THE  FEDERAL  RULES  OF  CIVIL  PRO- 
CEDURE FOR  THE  UNITED  STATES  DISTRICT 
COURTS    ESTABLISHING    PROCEDURE    IN    CON- 
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DEMNATION  OF  PROPERTY  IN  SECTION  (E) 
THEREOF  PRECLUDES  ANY  PLEADING  OTHER 
THAN  COMPLAINT  AND  ANSWER  THERETO. 

4.  THE  ALLEGATION  THAT  INTERVENTION  IS  THE 
ONLY  PROCEDURE  BY  AND  UNDER  WHICH  RE- 
LIEF CAN  BE  HAD  IS  WITHOUT  MERIT. 

The  United  States  claimed  in  the  Court  below  that  Adaman 
Mutual  Water  Company,  a  non-profit  corporation,  (hereinafter 
sometimes  referred  to  as  "Adaman")  is  a  defendant  and  that  a 
petition  to  intervene  must  show  affirmatively  that  intervention  is 
reasonably  necessary  to  protect  petitioners'  rights. 

Appellants  in  reply,  call  attention  to  the  fact  that  Adaman, 
which  was  the  owner  in  fee  of  certain  lands  which  were  taken,  also 
claims  an  additional  right  to  compensation  for  its  loss  described  as 
the  "8.3%  Taking."  This  latter  taking  was  not  included  in  the 
Declaration  of  Taking  filed  by  appellee. 

Other  defendant  petitioners  whose  lands  were  also  included  in 
the  Declaration  of  Taking  appeared  and  claimed  damages  by 
reason  of  aircraft  flights  over  their  remaining  lands.  Still  other 
petitioners  who  were  not  parties  to  the  original  motion  also 
claimed  compensation  for  similar  takings.  (Petition  for  Interven- 
tion, paragraph  V,  T.R.  42  et  seq. ) 

All  petitioners,  including  Adaman,  have  alleged  these  and 
other  facts,  which  if  accepted  as  true  for  the  purpose  of  petitioners' 
motion,  certainly  show  affirmatively  that  intervention  is  reason- 
ably necessary  for  the  protection  of  all  petitioners'  interests. 

No  stockholders  of  Adaman  as  such  seek  intervention  on  be- 
half of  the  Company  as  the  Company  proposes  to  represent  all  of 
its  stockholders.  (Petition  for  Intervention,  paragraph  V,  T.R. 
42  et  seq.) 

Appellee  also  relied  upon  Rule  24(a)  3,  that  to  intervene  as  a 
matter  of  right  the  applicant  must  be  so  situated  as  to  be  adversely 
affected  by  a  distribution  of  the  property  in  the  custody  of  the 
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court,  and  that  petitioner's  interest  be  such  that  he  will  gain  or 
lose  by  the  direct  operation  of  the  judgment.  It  must  be  recognized 
that  7  of  the  16  tracts  of  land  referred  to  in  the  Petition  for  In- 
tervention are  owned  by  defendants  in  the  original  action.  These 
petitioners,  with  their  co-petitioners,  sought  damages  for  "takings" 
which  were  not  described  or  admitted  in  the  Declaration  of  Tak- 
ing but  which  arose  solely  by  reason  of  the  taking  and  the  use 
which  appellee  has  and  will  continue  to  make  of  the  land  taken 
under  the  Declaration  of  Taking. 

That  the  original  defendants  have  a  vital  interest  in  the  dis- 
position of  the  condemnation  fund  is  obvious  and  that  the  other 
petitioners  who  have  and  will  continue  to  suffer  damage  to  their 
lands  and  property  by  reason  of  the  taking  and  the  subsequent 
use  of  the  lands  taken,  appears  equally  obvious  because  if  they 
fail  to  make  their  claims  in  this  action  they  may  well  be  barred 
from  instituting  independent,  individual  actions  at  some  later 
date  and  under  some  other  statute. 

Intervention  may  also  be  allowed  under  Rule  24(b)  2,  when 
"Applicant's  claim  or  defense  and  the  main  action  have  a  question 
of  law  or  fact  in  common." 

Since  petitioners'  claims  arise  out  of  the  condemnation  pro- 
ceeding and  result  from  the  single  Declaration  of  Taking  by  the 
United  States,  a  common  question  of  law  and  fact  exists. 

All  damage  suffered  by  all  defendants  and  all  petitioners  is 
occasioned  by  the  occupation  and  use  of  the  condemned  land  as 
an  airfield  for  the  take-off  and  landing  of  jet  aircraft.  Some  peti- 
tioners were  damaged  by  having  the  physical  possession  of  their 
lands  taken  and  the  fee  title  transferred  to  the  plaintiff.  Some 
petitioners  have  suffered  loss  of  use  of  their  lands  without  loss 
of  title.  Adaman  has  lost  the  right  to  assess  those  lands,  the  title 
to  which  has  passed  to  the  plaintiff. 

However,  except  for  Adaman,  the  damage  in  each  instance  is 
of  the  same  character;  it  is  occasioned  by  the  same  source  and 
only  differs  in  degree  as  to  the  various  individuals.  Even  as  to 
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Adaman,  the  damage,  though  of  a  different  character,  is  occasioned 
by  the  same  set  of  circumstances  and  events. 

Under  Rule  71(b)  the  plaintiff  may  join  in  the  same  action 
one  or  more  separate  pieces  of  property  without  regard  to  owner- 
ship or  the  use  to  be  made  thereof. 

Under  Subdivision  (c)  (2)  the  complaint  must  describe  the  in- 
terests to  be  acquired  and  as  to  each  separate  piece  of  property  a 
designation  of  the  owner.  Provision  is  also  made  that  prior  to  any 
hearing  all  persons  having  or  claiming  an  interest  whose  names 
can  be  discovered  by  search  or  otherwise  shall  be  added  as  de- 
fendants. 

Under  Subdivision  ( d )  ( 1 )  defendants  subsequently  added 
shall  be  served  with  process  identifying  the  property  and  in- 
terest to  be  condemned  and  under  (e)  defendants  are  allowed 
to  answer  and  shall  identify  the  property  claimed  by  the  an- 
swering defendant,  the  nature  and  extent  of  the  interest  claimed 
and  state  all  defenses  and  objections  to  the  taking  of  his  property. 

Subdivision  (f)  allows  liberal  amendments  by  the  plaintiff, 
as  many  times  as  desired  before  trial  of  the  issue  of  compensa- 
tion and  (i)  provides  the  conditions  under  which  plaintiff  may 
dismiss  the  aaion. 

The  obvious  purpose  of  this  Rule  is  to  condemn  in  a  single 
proceeding  all  properties  which  are  to  be  used  in  the  proposed 
government  project. 

In  commenting  on  Subdivision  (b)  the  1948  report  of  the 
Advisory  Committee  to  the  Supreme  Court  said: 

"COMMITTEE  NOTE  OF  1948 

"Note  to  Subdivision  (b).  This  subdivision  provides  for  broad 
joinder  in  accordance  with  the  tenor  of  other  rules  such  as 
Rule  18.  To  require  separate  condemnation  proceedings  for 
each  piece  of  property  separately  owned  would  be  unduly 
burdensome  and  would  serve  no  useful  purpose.  And  a  re- 
striaion  that  only  properties  may  be  joined  which  are  to  be 
acquired  for  the  same  public  use  would  also  cause  difficulty. 
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For  example,  a  unified  projea  to  widen  a  street,  construct  a 
bridge  across  a  navigable  river,  and  for  the  construaion  of 
approaches  to  the  level  of  the  bridge  on  both  sides  of  the 
river  might  involve  acquiring  property  for  different  public 
uses.  Yet  it  is  eminently  desirable  that  the  plaintiff  may  in 
one  proceeding  condemn  all  the  property  interests  and  rights 
necessary  to  carry  out  this  projea.  Rule  21  which  allows  the 
court  to  sever  and  proceed  separately  with  any  claim  against 
a  party,  and  Rule  42  (b)  giving  the  court  broad  discretion 
to  order  separate  trials  give  adequate  protection  to  all  defend- 
ants in  condemnation  proceedings." 

Moore's  federal  Rules  and  Official  Forms  (1951)  Pg.  344. 

The  same  thought  is  expressed  by  Barron  and  Holtzoff  where 
these  writers  say: 

""Numerous  amendments  to  the  complaint,  without  burdening 
the  court  with  applications  for  leave,  are  permitted  because  of 
the  number  of  persons  who  may  be  interested  in  the  property 
and  the  likelihood  that  new  parties  will  have  to  be  added  and 
new  issues  stated,  perhaps  many  times." 

1944  Pocket  Part  3,  Barron  &  Holtzoff  Federal  Procedure  and 
Practice  Section  1952. 

The  same  writers  in  discussing  the  dismissal  of  a  Declaration 
of  Taking  proceedings  state: 

'"Thus,  if  plaintiff  has  filed  a  declaration  of  taking  under  the 
statutes  discussed  in  seaion  1526,  the  aaion  cannot  be  dis- 
missed without  defendant's  consent,  but  the  court  must  award 
just  compensation  for  the  possession,  title  or  lesser  interest 
taken.  The  purpose  of  this  provision  is  to  avoid  circuity  of 
aaion  which  would  result  if  the  action  were  dismissed  and 
the  defendant  remitted  to  another  court,  such  as  the  Court 
of  Claims,  to  recover  just  compensation  for  the  property  right 
which  plaintiff  had  taken." 

3  Barron  &  Holtzoff  {Pocket  Part)  Pg.  120. 

The  Advisory  Committee  to  the  Supreme  Court  also  stated  in 
their  Report  that: 

"Rule  71 -a  is  not  intended  to  and  does  not  supersede  the  Aa 
of  February  26,  1931,  40  U.S.C.A.  Sees.  258a-258e,  which 
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is  a  supplementary  condemnation  statute,  permissive  in  its 
nature  and  designed  to  permit  the  prompt  acquisition  of  title 
by  the  United  States,  pending  the  condemnation  proceeding, 
upon  a  deposit  in  Court." 

3  Barron  &  Holtzoff  {Pocket  Part)  Pg.  211. 

This  proceeding  having  been  initiated  under  the  above  referred 
to  Declaration  of  Taking  Statute,  makes  it  appropriate  to  briefly 
examine  this  law. 

The  Act  provides: 

"In  any  proceeding  ...  for  the  acquisition  of  any  land  or  ease- 
ment or  right  of  way  in  land,  ...  the  petitioner  may  file  .  .  . 
a  declaration  of  taking  .  .  .  'showing'  the  estate  or  interest 
.  .  .  taken." 

"Upon  the  filing  of  said  declaration  of  taking  and  of  the  deposit 
in  the  court,  to  the  use  of  the  persons  entitled  thereto  .  .  . 
title  to  said  lands  .  .  .  shall  vest  in  the  United  States  of  America 
.  .  .  and  the  right  to  just  compensation  for  the  same  shall  vest 
in  the  persons  entitled  thereto;  and  said  compensation  shall  be 
ascertained  and  awarded  in  said  proceedings  and  established  by 
judgment  therein  .  .  .  The  Court  shall  have  power  to  make 
such  orders  in  respect  of  encumbrances,  liens,  rents,  taxes,  as- 
sessments, insurance  and  other  charges,  if  any,  as  shall  be  just 
and  equitable." 

Here  again  there  appears  a  clear  intent  that  a  taking  shall  be 
a  single  proceeding  with  all  interests  necessary  to  complete  a 
project  described  and  the  compensation  ascertained  and  awarded 
in  the  proceeding  and  established  by  a  judgment  in  such  pro- 
ceeding. 

Referring  to  Title  50  U.S.C.A.  Sec.  171,  171a  wherein  pro- 
vision is  made  for  acquisition  of  lands  for  military  purposes, 
authorization  is  given  for, 

".  . .  condemnation  of  any  land,  temporary  use  thereof  or  other 
interest  therein,  or  right  pertaining  thereto,  needed  for  .  .  . 
(military  purposes)  .  .  .  such  proceedings  to  be  prosecuted 
in  accordance  with  the  laws  relating  to  suits  for  condemnation 
of  property  .  .  .". 
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In  Title  10  U.S.C.A.  1343a  provision  is  made  for  acquisition 
of  land  by  the  Secretary  of  the  Air  Force,  who  may 

". . .  purchase  the  same  by  agreement  or  through  condemnation." 

Even  a  brief  examination  of  all  of  these  Acts,  including  the 
Declaration  of  Taking  Act  when  read  in  conjunction  with  Rule 
71  A,  leads  to  the  conclusion  as  expressed  by  Barron  and  Holtzoff 
that  the  purpose  is  to  avoid  circuity  of  action.  Also  to  use  the 
condemnation  law  for  the  purpose  for  which  it  was  intended, 
that  is  to  compensate  all  owners  of  property  which  is  taken  in 
the  condemnation  proceeding  in  that  proceeding. 

These  acts  all  refer  to  taking  property  by  condemnation.  Not 
to  taking  k  by  appropriation,  where  the  owner  is  forced  to  seek 
relief  through  the  Tucker  Act  or  in  the  Court  of  Claims.  If  a 
department  is  authorized  to  "condemn"  property  that  is  the  meas- 
ure of  its  authority  which  may  not  be  extended  to  acquisition 
in  any  other  manner. 

The  Declaration  of  Taking  Act  and  Rule  71A  provide  for 
a  description  of  the  property  "taken".  Certainly  this  may  not  be 
construed  to  mean  only  the  property  which  the  plaintiff  wishes 
to  describe  as  taken  when  in  truth  and  in  fact  other  property 
of  other  owners  is  taken. 

If  this  construction  is  to  be  placed  on  those  statutes  their  whole 
purpose  and  meaning  will  be  changed  with  the  result  that  inno- 
cent property  owners  will  be  forced  to  embark  upon  litigation 
which  may  have  to  be  settled  in  Washington. 

It  would  also  seem  incredible  that  the  United  States  would  seek 
to  compel  the  filing  of  35  actions  against  it  which  would  require 
all  of  the  attendant  pleadings,  preparation  for  trial  and  trial  there- 
of, when  it  is  possible  to  dispose  of  all  these  claims  in  a  pro- 
ceeding now  pending  before  the  District  Court. 

The  expressed  purpose  of  Rule  VIA  is  to  describe  all  in- 
terests to  be  condemned,  to  add  as  defendants  all  persons  having 
or  claiming  an  interest  in  the  property  whose  names  can  be  learned 
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by  search  or  otherwise,  and  these  must  be  served  and  allowed  to 
answer.  All  individual  owners  are  entitled  to  appear  and  be 
heard.  Gwathmey  vs.  United  States,  215  F.  2d  148,  (CCA.  5) 

Those  who  seek  to  take  or  deprive  owners  of  their  property 
for  public  purposes  must  follow  scrupulously  the  law  which  per- 
mits such  action.  General  Box  Co.  vs.  United  States,  107  Fed. 
Supp.  981. 

It  appears  obvious  that  this  procedure  was  adopted  to  save 
time  and  expense  and  to  avoid  a  multiplicity  of  suits.  This  was 
recognized  in  State  of  California  vs.  United  States,  153  F.  2d 
558,  (CCA.  9) 

Petitioners  and  defendants  believe  that  a  distinaion  may  be 
made  between  those  cases  where  separate  estates  exist  and  the 
condemnor  takes  only  one  or  more  of  several  of  such  estates 
and  those  cases  where  the  entire  fee  title  is  taken  and  still  other 
cases  where  the  estate  taken  requires  additional  estates  for  its 
use  in  the  manner  contemplated. 

A  mortgagee,  a  lien  holder  or  a  lease  holder  is  a  proper  party 
where  the  fee  title  is  sought.  For  the  same  general  reason  where 
in  construction  of  dams,  levees  or  reclamation  projects  other  lands 
even  though  not  adjacent  are  necessarily  damaged  by  raising  water 
above  the  highwater  mark,  the  owners  of  such  lands  are  proper 
parties,  and  are  compensated  for  their  loss  in  the  condemnation 
proceeding. 

Other  cases  indicate  that  where  there  is  a  dispute  between  two 
parties  over  the  ownership  of  some  portion  of  the  condemned 
property  or  a  dispute  as  to  the  division  of  the  fund,  such  are  not 
necessary  or  proper  parties  to  the  action  and  such  dispute  should 
be  settled  in  a  separate  aaion. 

Where,  however,  as  here,  property  is  taken  for  a  use  which 
use  it  is  known  in  advance  will  damage  other  properties,  not  by 
raising  the  water  level  above  the  highwater  mark  but  by  flying 
planes  at  an  extremely  low  elevation,  both  the  condemned  and 
uncondemned  properties  are  taken  simultaneously. 
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The  Supreme  Court  of  the  United  States  in  United  States  vs. 
Petty  Motor  Co.,  in  discussing  the  case  of  United  States  vs.  General 
Motors,  323  U.S.  373,  89  L.  ed.  311,  65  S.Ct.  357,  where  tempo- 
rary occupancy  was  taken  of  a  part  of  a  leased  building  said: 

"Thus  the  Court  applied  a  rule  of  compensation  to  the  case 
of  carving  out  a  temporary  or  short-term  use  from  a  longer 
term  very  different  from  that  generally  applicable  when  the 
owner's  entire  interest  is  taken.  The  purpose  and  basis  for 
this  were  to  give  substance,  in  practical  effect  to  the  Amend- 
ment's explicit  mandate  for  payment  of  "just  compensation' 
in  cases  of  such  extraordinary  'takings'  and  to  prevent  those 
words  from  being  whittled  down  by  legalistic  construction  into 
means  for  practical  confiscation." 

United  States  vs.  Petty  Motor  Co.,  327  U.S.  372,  90  L.  ed.  729 

Forcing  35  petitioners  and  5  defendants  to  file  separate  actions 
to  obtain  just  compensation  for  damages  suffered  may  not  amount 
to  "practical  confiscation"  but  we  believe  it  violates  not  only  the 
spirit  but  the  letter  of  the  Constitution. 

This  principle  was  given  recognition  by  the  Distria  Court  of 
Northern  California  where  it  was  said: 

"The  power  of  the  court  to  award  compensation  for  the  actual 
taking,  is  not  limited  to  what  is  sought  in  this  proceeding  to 
be  taken,  nor  is  the  City  relegated  to  relief  therefor  in  other 
forums,  e.g..  The  Court  of  Claims.  United  States  vs.  General 
Motors  Corp.,  323  U.S.  373,  89  L.  ed.  311,  156,  A.L.R. 
390  *  *  * 

"In  passing  it  should  be  noted  that  the  scope  of  intangible 
rights  compensable  in  condemnation  proceedings,  is  being  stead- 
ily broadened  in  decisions  of  the  Supreme  Court.  See  United 
States  V.  Causby,  66  S.Ct.  1062."  (Emphasis  by  the  Court) 

United  States  vs.  4.105  Acres  of  Land,  68  Fed.  Supp.  279. 

In  the  above  consolidated  action  the  United  States  sought  con- 
demnation of  two  parcels  of  land  of  4.105  and  100  acres  re- 
spectively for  use  in  sinking  wells  to  obtain  water  from  a  sub- 
terranean basin  thereunder.    The  City   (San  Francisco)    owned 
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other  lands  over  the  same  basin  which  it  had  previously  acquired 
when  it  bought  out  a  water  company.  The  United  States  contended 
it  had  not  taken  nor  did  it  seek  to  take  any  property  or  property 
right  of  the  City.  In  each  condemnation  action  the  City  appeared 
and  was  allowed  to  make  its  claim  to  waters  in  the  basin. 

While  there  are  several  different  classes  of  petitioners  we  be- 
lieve there  is  little  if  any  distinction  between  them  as  to  their 
right  to  present  their  claims  before  the  District  Court. 

Certainly  those  who  were  already  defendants  should  have  such 
right  and  whether  their  petition  was  to  be  treated  as  one  in  inter- 
vention or  as  an  answer  makes  but  little  difference.  Whether  the 
petition  was  subject  to  a  motion  to  strike  any  portion  thereof  also 
was  of  little  moment. 

As  to  the  other  petitioners  who  are  not  defendants,  their  right 
to  appear  stems  from  the  facts  set  forth  in  the  Petition  for  In- 
tervention, which  for  the  purpose  of  this  proceeding  must  be 
taken  as  true.  Clark  vs.  Sandusky,  205  F.  2d  915.  (CCA.  7) 
Forcing  each  of  them  to  file  a  separate  action  would  be  as  much 
a  violation  of  orderly  procedure  as  was  the  fact  situation  dis- 
cussed in  California  vs.  United  States,  supra,  where  the  state  of 
California  proposed  to  appear  in  separate  proceedings  for  dam- 
ages to  its  highways  in  front  of  each  of  270  lots. 

The  United  States  below  in  objection  to  the  Petition  for  Inter- 
vention discussed  a  number  of  legal  propositions  under  a  general 
objection  wherein  it  asserted: 

The  Court  is  without  jurisdiction  to  give  the  relief  sought  be- 
cause the  parties  seeking  intervention  are  in  effect  attempting 
to  make  a  counterclaim  against  the  United  States  of  America 
in  that  they  seek  a  judgment  compelling  payment  of  just  com- 
pensation for  property  not  included  in  the  Declaration  of 
Taking. 

Here  the  United  States  adopted  the  position  that  the  petitioners 
were  attempting  to  assert  a  counterclaim  for  damages  for  prop- 
erty not  included  in  the  Declaration  of  Taking,  which  appellee 
stated  may  not  be  done. 
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This  presents  the  principal  legal  issue  involved  in  this  action  and 
may  be  stated  as  follows: 

May  the  United  States  by  a  Declaration  of  Taking,  take  certain 
lands  when  by  reason  of  such  taking  and  the  declared  purpose 
for  which  such  lands  will  be  used,  adjoining  lands  are  rendered 
valueless  or  less  valuable,  without  permitting  the  owners  of 
such  adjoining  lands  the  right  to  intervene  in  the  action  and 
make  claims  for  their  damage? 

Using  other  language  and  stating  the  question  more  broadly: 

May  the  United  States  by  omitting  from  a  Declaration  of 
Taking,  property  which  in  effect  is  actually  taken,  successfully 
eliminate  all  consideration  of  that  property  and  thereby  force 
the  owner  or  owners  thereof  to  seek  relief  in  separate  actions 
against  the  United  States? 

If  there  are,  as  here,  a  number  of  separate  owners,  each  would 
be  forced  to  file  his  individual  action. 

We  cannot  believe  that  either  law  or  equity  compels  the  adop- 
tion of  such  procedure. 

The  liability  to  compensate  the  owner  of  property  condemned 
is  clear,  whether  the  condemnor  is  the  United  States  or  some  other 
party  having  the  right  of  Eminent  Domain. 

"Generally  compensation  must  be  made  for  all  kinds  of  prop- 
erty, and  every  kind  of  right  or  interest  in  property  which  has  a 
market  value." 

29  C]S  Eminent  Domain  Sec.  104  Pg.  907. 

A  "taking"  of  property  may  consist  of  an  interference  with  the 
right  to  the  use  and  enjoyment  thereof.  29  CJS  Eminent  Domain, 
Sec.  110,  pg.  917;  In  re  Forsstrom,  38  P.  2d  878,  44  Ariz.  472; 
see  cases  cited  supra  re  "Aircraft  Takings." 

If  the  foregoing  is  true,  that  is,  if  property  rights  generally  must 
be  paid  for,  and  if  interference  with  the  use  and  enjoyment  of 
property  constitutes  a  "taking"  and  that  continuous  low  flying 
aircraft  constitute  an  interference  with  the  use  and  enjoyment  of 
one's  property,  then  owners  of  such  rights  are  proper  parties  to 
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this  aaion.    We  also  believe  Adaman's  right  to  compensation 
is  equally  clear. 

We  agree  with  the  general  principle  that  counterclaims  may 
not  be  filed  against  the  government  but  also  believe  this  principle 
is  not  applicable  to  the  case  at  bar. 

The  Circuit  Court  of  Appeals  for  the  Tenth  Circuit  had  a 
somewhat  similar  situation  wherein  lands  were  condemned  in 
1943  by  the  government  for  a  term  from  year  to  year  during  the 
emergency  and  for  three  years  thereafter  at  the  election  of  the 
United  States.  In  1950  the  owner  filed  a  petition  for  Removal  of 
Structures  and  Restoration  of  Possession,  seeking  among  other 
things,  if  the  government  was  to  continue  in  possession,  an  order 
fixing  a  fair  present  compensation  to  the  owner.  The  Circuit 
Court  in  part  said: 

"Appellee  undertakes  to  support  the  Court's  conclusion  upon 
the  broad  principle  that  the  United  States  cannot  be  sued  with- 
out its  consent.  As  applicable  here  this  contention  is  fallacious. 
Appellant  has  not  sued  the  United  States.  It  has  only  sought  to 
have  its  rights  determined  in  and  under  the  statutory  proceed- 
ing brought  by  the  Government.  When  the  Government  came 
into  court  it  stood  in  the  same  position  as  any  other  suitor.  See 
Mountain  Copper  Co.  v.  United  States,  9  Cir.,  142  F.  625,  629; 
B.  C.  Shevlin  Co.  v.  United  States,  9  Cir.,  146  F.  2d,  613,  615." 
Stroh  Brewery  Co.  v.  United  States  196  F.  2d  899,  Page  900, 
Par.  9. 

This  Court  has  held  that  a  lienholder  of  street  improvement 
bonds,  while  not  a  necessary  party  is  a  proper  party  to  a  condem- 
nation proceeding  and  must  be  protected  in  some  practical  man- 
ner. Such  a  claim  would  certainly  not  be  a  counterclaim.  Thibodo 
V.  United  States  187  F.  2d  249. 

Even  a  casual  reading  of  the  cases  discussing  this  subject  shows 
that  as  to  condemnation  actions  there  has  been  some  confusion  be- 
cause of  different  fact  situations.  Appellee  in  the  court  below  cited 
such  cases  as  Oyster  Shell  Products  v.  United  States  where  the 
Circuit  Court  of  the  Fifth  Circuit  held  that  a  pleading  denominated 
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as  a  "counterclaim"  was  properly  stricken  by  the  District  Court, 
where  it  sought  compensation  for  lands  "taken"  which  were  not 
included  in  the  Declaration  of  Taking  for  flood  control  purposes, 
on  the  ground  that  such  constituted  an  action  against  the  United 
States  where  it  had  not  consented  to  the  suit. 

However,  the  District  Court  refused  to  strike  from  the  answer 
the  allegations  contained  therein  referring  to  land  not  described 
in  the  Declaration  of  Taking.  Contrary  to  the  assumption  of  ap- 
pellee both  the  District  and  Circuit  Courts  here  held  that  damages 
to  contiguous  land  may  be  recovered  in  the  condemnation  proceed- 
ing. The  syllabus  in  100  Fed.  Supp.  378  correctly  states  the  con- 
clusion of  both  Courts  where  it  says: 

"In  proceeding  by  the  United  States  to  condemn  land  for  flood- 
way  purposes,  owner,  in  addition  to  compensation  for  the  land 
taken,  may  recover  for  damages  to  contiguous  land  caused  by 
the  use  to  which  the  land  taken  has  been  put." 

The  Fifth  Circuit  again  two  years  later  had  before  it  an  action 
wherein  the  United  States  condemned  11 1 .44  acres  of  filled  and 
submerged  lands  and  where  again  an  owner  of  condemned  and 
uncondemned  lands  sought  compensation  for  diminishment  in 
market  value  of  the  untaken  lands,  the  Court  held  that  the  un- 
taken  lands  lost  certain  riparian  rights  for  which  the  owner  should 
be  compensated  in  the  condemnation  action.  United  States  v.  11.48 
Acres  of  Land  212  F.  2d  853. 

In  this  case  the  Court  found  that: 

"It  affirmatively  appears  that  this  diminution  in  value  of  the 
uplands  does  not  result  from  a  taking  of  the  uplands,  but  that 
the  right,  if  any,  to  be  compensated  for  such  diminution  of 
value  arises,  'by  reason  of  the  taking  of  the  riparian  rights  ap- 
purtenant thereto,'  which  as  we  have  shown  are  rights  in  the 
submerged  lands  taken.  .  .  .  For  such  taking  the  Fifth  Amend- 
ment guaranteed  to  the  appellee  the  right  to  just  compensation." 

Appellee  also  cited  State  Road  Dept.  of  Fla.  v.  U.S.  166  F.  2d 
843,  wherein  the  Fifth  Circuit  Court,  held  that  the  State  Road 
Dept.  of  Florida  could  not  obtain  compensation  for  damage  to  a 
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portion  of  a  highway  alleged  to  have  been  taken  and  exclusively 
used  by  the  United  States;  however,  in  this  case  the  petition  ex- 
cluded "all  rights  of  way,  deeded  or  acquired  for  public  roads  thru 
this  tract," 

We  wish  to  refer  to  some  of  the  cases  wherein  this  question 
has  been  either  directly  or  inferentially  passed  upon  by  various 
courts. 

The  owners  of  lots  which  carried  easements  in  a  sewer  system 
were  allowed  to  intervene.  United  States  v.  Certain  Parcels  of 
Land  89  Fed.  Supp.  567  and  571;  196  F.  2d  657. 

The  United  States  condemned  the  fee  title  to  certain  land  on 
which  the  claimant  possessed  the  right  to  cut  timber.  The  Fifth 
Circuit  Court  allowed  the  claimant  to  intervene  and  held  the 
compensation  to  the  landowner  did  not  include  compensation  to 
the  timber  owner  and  compensation  to  him  was  allowed.  /,  Her- 
bert Bate  Co.  v.  Pine  Land  Co.  132  F.  2d  925. 

Where  the  court  vested  title  in  fee  in  the  United  States  sub- 
ject only  to  highway  easements,  Cemetery  Company's  easement 
for  drainage  sewer  lines  across  condemned  land,  gave  it  the  right 
to  appear  and  claim  compensation.  United  States  v.  Sunset  Cem- 
etery Co.  132  F.  2d  163.  (CCA.  7) 

Where  the  United  States  sought  condemnation  of  .8677  of  an 
acre  of  City  property  for  a  recreation  center,  adjoining  property 
owners  could  intervene  "as  persons  injured  in  kind  different  from 
others.  Citing  cases."  United  States  v.  .8677  Acre  of  Land,  42 
Fed.  Supp.  91. 

Where  property  owners  each  acquired  an  easement  with  their 
purchase  of  their  lots  in  a  restricted  park  over  certain  streets  with 
the  obligation  of  each  to  pay  his  proportion  of  the  maintenance 
costs  of  the  park,  they  were  allowed  to  intervene  when  42%  of 
the  park  was  condemned  by  the  United  States  and  compensation 
was  proper  for  the  streets  taken  and  also  for  loss  of  revenue  for 
maintenance  of  the  park  by  reason  of  42%  being  taken.  United 
States  V.  Certain  Lands  49  Fed.  Supp.  265. 
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Where  lands  in  a  drainage  district  were  taken  by  condemna- 
tion, government  was  liable  for  assessments  for  construction  and 
maintenance  and  district  was  a  proper  party.  United  States  v.  Aho 
68  Fed.  Supp,  358.  Substantially  the  same  faas  and  decision  ap- 
pear in  United  States  v.  Florea,  68  Fed.  Supp.  367.  Also  see 
United  States  v.  Aho  51  Fed.  Supp.  137. 

Where  an  access  road  was  condemned  but  no  part  of  the  land 
owner's  land  was  taken,  he  nevertheless  was  entitled  to  com- 
pensation for  his  loss  of  access  in  the  condemnation  aaion.  Schie- 
felbein  v.  United  States,  124  F.  2d  945.    (CCA.  8) 

Where  the  United  States  sought  the  return  of  an  airplane  given 
to  a  public  school  which  was  later  sold  to  a  private  party,  the 
court  compared  the  action  of  the  plaintiff  (the  United  States) 
to  an  action  in  Eminent  Domain,  allowed  the  counterclaim  of 
the  new  owner  and  allowed  a  judgment  against  the  government. 
United  States  v.  Finn,  127  Fed.  Supp.  158. 

In  effect  the  appellee  argued  that  certain  specified  lands  have 
been  taken  and  any  damage  to  any  other  lands  may  not  be  com- 
pensated for  in  this  proceeding.  The  petitioners  submit  that  the 
expressed  purpose  for  which  the  condemned  lands  were  taken 
shows  on  its  face  that  adjacent  lands  were  to  be  damaged  and 
were  in  effect  also  taken  by  the  condemnation. 

Appellants  point  out  that  if  lands  are  taken  for  a  use  which 
in  itself  requires  the  exercise  of  an  easement  over  adjacent  lands, 
such  easement  is  not  a  new  or  different  "taking"  any  more  than 
is  the  "taking"  of  a  "flowage  easement"  as  applied  to  the  owners 
of  lands  riparian  to  a  river,  where  compensation  for  such  takings 
is  made  in  the  condemnation  proceedings.  United  States  v. 
2979.72  Acres  of  Land  218  F.  2d  524  (CCA.  4).  United  States 
V.  Wabasha-Nelson  Bridge  Co.  83  F.  2d  852.  (CCA.  7)  United 
States  V.  Chicago  B&QR  Co.  90  F.  2d  l6l.  (CCA.  7)  See  also 
United  States  v.  Dickinson  91  L.  ed.  1789. 

That  flights  of  jet  planes  across  and  over  the  lands  of  peti- 
tioners constitute  a  "taking"  is  established.  United  States  v.  Causby, 
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90  L.  ed.  1206.  And  that  the  United  States  has  recognized  this 
liabihty  by  condemning  easements  for  this  purpose  is  also  ap- 
parent. United  States  v.  26.07  Acres  of  Land  126  Fed.  Supp.  374; 
United  States  v.  Theimer  199  F.  2d  501. 

We  believe  the  facts  in  the  case  at  bar  are  analogous  to  United 
States  V.  11  As  Acres  of  land  212  F.  2d  853  (supra)  where  land 
not  described  in  the  petition  was  considered  in  the  condemnation 
and  compensation  for  riparian  rights  attached  to  such  untaken 
land  was  allowed.  Even  the  stated  purpose  of  the  condemnation 
was  considered  by  the  court  as  bearing  on  the  owner's  damage. 
Here  the  rights  of  defendants  and  other  interveners  are  just  as 
completely  taken  as  though  runways  had  been  constructed  thereon. 
United  States  v.  Causby,  supra. 

In  Boyd  v.  United  States,  supra,  the  Circuit  Court  for  the  Eighth 
Circuit  discussed  the  general  rules  relating  to  the  right  to  com- 
pensation not  only  for  the  market  value  of  the  land  taken  but  for 
damage  to  the  remainder,  due  to  the  use  to  which  the  part  appro- 
priated is  to  be  devoted.  This  case  involves  condemnation  of 
land  for  an  airfield  and  while  the  court  denied  the  right  of  recov- 
ery to  the  claimant  for  depreciation  in  value  of  his  remaining 
land,  the  principle  is  recognized  and  we  believe  is  clearly  applic- 
able, at  least  to  defendant  Goodyear  Farms,  the  original  owner 
of  212.63  acres  of  the  239  acres  taken  under  the  Declaration  of 
Taking.  For  the  same  reason  it  would  appear  that  this  principle 
would  equally  apply  to  defendant  Adaman  Mutual  Water 
Company. 

The  right  to  compensation  for  taking  lands  adjacent  to  water 
development  projects  is  fully  discussed  in  United  States  v.  Twin 
City  Power  Co.  215  F.  2d  592  (CCA.  4) 

We  have  here  a  number  of  property  owners,  part  of  whom 
are  already  defendants,  claiming  that  they  have  had  valuable 
property  rights  taken  by  reason  of  this  condemnation.  They  al- 
lege, not  that  they  will  suffer  incidental  or  consequential  dam- 
age, but  that  they  have  suffered  a  direct  taking  of  valuable  prop- 
erty rights  for  which  they  seek  compensation  in  this  proceeding. 
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We  believe  the  language  of  the  Circuit  Court  of  the  First 
Circuit  is  most  appropriate. 

"Upon  condemnation  the  condemnor  is  vested  with  a  complete 
title  and  all  interests  in  the  property  taken  are  extinguished. 
A.  W.  Duckett  &  Co.  Inc.  v.  United  States,  1924,  266  U.S. 
149,  45  S.  Ct.  88,  69  L.  Ed.  216;  United  States  v.  Dunnington, 
1892,  146  U.S.  338,  13  S.Ct.  79,  36  L.  Ed.  996.  All  persons 
having  any  interest  in  the  property  taken  are  necessary  parties 
to  the  condemnation  proceedings.  See  2  Lewis,  Eminent  Do- 
main, 3rd  Ed.  1909,  1909,  Sec.  515,  p.  935 

The  right  to  compensation  carries  with  it  the  right  to  be  heard 
upon  the  important  question  of  the  value  of  the  property  taken 
and  the  damages  caused.  North  Laramie  Land  Co.  v.  Hoff- 
man, 268  U.S.  276,  284,  285,  45  S.Ct.  491,  69  L.  Ed.  953; 
Bragg  V.  Weaver,  251  U.S.  57,  59,  40  S.  Ct.  62,  64  L.  Ed. 
135;  Londoner  v.  City  &  County  of  Denver  210  U.S.  373,  378, 
28  S.Ct.  708,  52  L.  Ed.  1103."  Silberman  v.  United  States 
131  F.  2d  715  (supra)  Page  717. 

There  can  be  but  little  doubt  that  these  appellants  had  an  in- 
terest in  the  property  taken  and  if  this  be  true  certainly  they 
had  an  interest  in  the  value  of  that  property,  and  the  damage 
caused.  Hopkins  v.  McClure  148  F.  2d  67  (CCA.  10)  United 
States  V.  Adamant  Co.  197  F.  2d  1  (CCA.  9) 

The  determination  as  to  whether  a  petitioner  is  permitted  to 
become  a  party  to  a  condemnation  proceeding  appears  to  be  large- 
ly a  matter  within  the  sound  discretion  of  the  court  and  is  to  a 
great  exent  governed  by  the  facts  in  the  individual  case. 

This  general  principle  has  been  well  stated  by  the  Circuit  Court 
of  Appeals  for  the  Fourth  Circuit  where  that  Court  said: 

"Nothing  seems  better  settled  than  that  an  application  of  an 
intervener  seeking  to  be  admitted  as  a  party  to  a  pending  cause 
is  addressed  to  the  sound  discretion  of  the  Court,  " 

Board  of  Drainage  Comrs.  v.  Lafayette  Bank  27  F.  2d  286, 
293. 

The  District  Court  in  102  Fed.  Supp.  691  (supra)  said: 
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"As  a  matter  of  justice  and  thorough  administration  of  the  law, 
where  all  the  persons  interested  have  not  been  made  parties  to 
the  proceeding,  the  court  may  allow  them  to  intervene  or  be 
made  parties.  United  States  ex  rel.  and  for  Use  of  Tennessee 
Valley  Authority  v,  Powelson  et  al.,  Cir.,  118  F.  2d  79;  29 
CJ.S.,  Eminent  Domain,  Sec.  237." 

This  Court  said  in  United  States  v.  Adamant  Co.'. 

"It  is  an  elementary  principle  in  the  law  of  condemnation, 
whether  exercised  by  the  government  of  the  United  States  or  by 
state  or  public  bodies,  that  all  persons  having  any  interest  in 
the  property  be  made  parties  defendant.  Nichols  on  Eminent 
Domain  3rd  ed.  1950,  Vol.  2,  Sees.  5.1  -  5.3;  29  C.J.S., 
Eminent  Domain,  Sec.  236;  United  States  v.  Dunnington 
1892,  146  U.S.  338,  13  S.Ct.  79,  36  L.Ed.  996;  Minnesota 
v.  United  States,  1939,  305  U.S.  382,  59  S.Ct.  292,  83  L.Ed. 
235;  United  States  v.  Sunset  Cemetery  Co.,  1942,  7  Cir.,  132 
F.  2d  163,  164;  State  of  Nebraska  v.  United  States  1947,  8 
Cir.,  164  F.  2d  866,  868;  California  Code  of  Civil  Procedure, 
Sees.  387,  389,  1246." 

United  States  v.  Adamant  Co.  197  F.  2d  1,  Cert,  denied  97  L. 
Ed.  698. 

In  its  memorandum  the  United  States  pointed  out  that  Con- 
gress and  not  the  courts  declares  what  lands  or  interest  in  lands 
are  necessary  for  public  use  and  that  when  this  power  is  delegated 
to  an  administrative  officer,  his  determination  is  not  subjea  to 
judicial  review. 

We  have  no  quarrel  with  these  principles  and  find  no  con- 
flict in  their  application  to  the  obligation  of  the  United  States  to 
comply  with  the  Fifth  Amendment  in  this  proceeding.  United 
States  V.  1278.85  Acres  in  Mecklenburg  County,  12  F.R.D.  320. 

Appellee  further  argued  that  the  condemnation  statutes  do  not 
authorize  the  adjudication  of  claims  not  arising  out  of  the  taking 
which  the  owner  may  have  against  the  Government. 

We  have  heretofore  shown  that  there  is  a  distinction  between 
those  claims  which  arise  out  of  the  taking  and  those  which  do  not, 
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and  have,  we  believe,  shown  conclusively  that  the  claims  of  these 
interveners  all  arise  out  of  the  taking  before  the  District  Court. 

That  the  United  States  may  not  be  sued  without  its  consent 
is  elementary,  but  when  the  United  States  seeks  to  take  private 
property  under  its  power  of  eminent  domain  its  obligation  to 
make  "just  compensation"  is  no  different  from  that  of  any  other 
condemnor. 

The  assertion  was  made  by  appellee  below  that  just  compen- 
sation cannot  be  increased  by  the  amount  of  tax  liens  nor  can 
land  be  taken  subject  to  such  liens.  This  is  the  general  rule 
and  applies  to  tax  liens.  Assessments  levied  by  private  associa- 
tions such  as  Park  districts  and  Drainage  districts  where  the  obli- 
gation goes  with  the  land,  are  not  taxes,  but  in  the  nature  of 
special  assessments  for  local  improvements  and  when  lands  sub- 
ject to  these  assessments  are  taken  by  the  federal  government, 
it  is  not  exempt  from  the  payment  thereof.  Under  the  Declara- 
tion of  Taking  Act  the  court  has  power  to  make  such  orders  with 
respect  to  "encumbrances  ....  assessments  ....  and  other 
charges,  if  any,  as  shall  be  just  and  equitable."  (Title  40  Sec.  258a 
USCA).  United  States  v.  Aho,  68  Fed.  Supp.  358;  United  States 
V.  Florea,  68  Fed.  Supp.  367;  United  States  v.  Certain  Parcels 
in  Fairfax  County,  89  Fed.  Supp.  567  and  571;  196  F.  2d  657. 
Also  see  United  States  v.  Aho  51  Fed.  Supp  137. 

The  government  may  exercise  its  power  of  Eminent  Domain  on 
such  terms  and  in  such  manner  as  it  wishes,  without  interference 
from  the  Court,  but  it  is  the  court's  duty  to  see  that  owners 
receive,  so  far  as  is  possible,  just  compensation  for  property  taken 
from  them.  United  States  v.  9-94  Acres  of  Land  in  Charleston 
51  Fed.  Supp.  478.  No  construction  of  Rule  74(a)  or  any  other 
rule  or  statute  can  take  from  a  property  owner  the  protection 
guaranteed  to  him  by  the  Fifth  Amendment. 

It  is  not  the  duty  of  the  plaintiff  where  the  United  States  takes 
possession  under  a  Declaration  of  Taking  and  pays  into  court  the 
estimated  value  of  the  property  taken  to  concern  itself  with  the 
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distribution  of  that  fund.     That  is  the  province  of  the  Court. 

United  States  v.  19,373.39  Acres  of  Land  in  Cheyenne  County, 

70  Fed.  Supp.  610,  affd.  164  F.  2d  866,  Cert,  denied  334  U.S. 
815,  92  L.  Ed.  1745;  United  States  v.  ec^  Acres  of  Land  in 
Brooklyn,  176  F.  2d  255;  United  States  v.  Adamant  Co.  (supra). 

Appellee  in  objecting  to  the  filing  of  the  Petition  for  Inter- 
vention submitted  the  following  proposition: 

Rule  71A  of  the  Federal  Rules  of  Civil  Procedure  for  the 
United  States  District  Courts  establishing  procedure  in  con- 
demnation of  property  in  section  (E)  thereof  precludes  any 
pleading  other  than  complaint  and  answer  thereto. 

Appellee  here  referred  to  paragraph  (c)  of  Rule  71A  which 
provides  for  a  complaint,  paragraph  (e)  which  provides  for  an 
answer  and  concludes  with  the  provision  "no  other  pleading  or 
motion  asserting  any  additional  defenses  or  objections  shall  be 
allowed." 

This  language  was  submitted  by  the  United  States  as  prohibiting 
the  filing  by  petitioners  of  any  pleading  other  than  an  answer 
which  would  be  limited  to  those  matters  provided  for  in  Rule 

71  A. 

The  inference  is  apparent  that  only  a  defendant  may  appear 
and  he  is  limited  by  the  rule  to  an  answer  and  nothing  more. 
No  other  pleading  may  be  filed  and  therefore  petitioners  who 
are  not  defendants  may  not  file  any  pleading. 

This  of  course  leads  to  the  illogical  conclusion  that  the  United 
States  may  by  simply  refusing  to  name  a  property  owner  as  a 
party  defendant  prevent  him  from  appearing  in  the  action. 
Clearly  the  Rule  applies  only  to  named  defendants  and  not  to 
those  seeking  intervention,  and  does  not  control  other  pleadings 
under  other  rules. 

The  Advisory  Committee  to  the  Supreme  Court  in  referring 
to  Subdivision  (e)  had  this  to  say  in  their  1948  Report: 

"COMMITTEE  NOTE  OF  1948. 
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"Note  to  Subdivision  (e)  Departing  from  the  scheme  of  Rule 
12,  subdivision  (e)  requires  all  defenses  and  objections  to  be 
presented  in  an  answer  and  does  not  authorize  a  preliminary 
motion.  There  is  little  need  for  the  latter  in  condemnation 
proceedings.  The  general  standard  of  pleading  is  governed 
by  other  rules,  particularly  Rule  8,  and  this  subdivision  (e) 
merely  prescribes  what  matters  the  answer  should  set  forth. 
Merely  by  appearing  in  the  action  a  defendant  can  receive  notice 
of  all  proceedings  affecting  him.  And  without  the  necessity 
of  answering  a  defendant  may  present  evidence  as  to  the  amount 
of  compensation  due  him,  and  he  may  share  in  the  distribution 
of  the  award.  See  also  subdivision  (d)(2);  Form  28." 
Moore's  Federal  Rules  1931,  Page  349. 

We  wish  to  point  to  another  provision  of  Rule  71A  which 
provides  that  before  any  hearing  involving  compensation 

"The  plaintiff  shall  add  as  defendants  all  persons  having  or 
claiming  an  interest  in  that  property  whose  names  can  be 

ascertained  by  a  reasonably  diligent  search  of  the  records , 

and  also  those  whose  names  have  otherwise  been  learned." 

It  would  appear  that  when  the  plaintiff  becomes  aware  of  the 
names  of  persons  claiming  compensation  it  is  the  duty  of  the 
plaintiff  to  join  them.  It  would  seem  that  the  question  as  to 
whether  such  claimants  possessed  a  just  claim  for  compensation, 
should  be  determined  by  the  Court  rather  than  by  plaintiff. 

However,  if  the  plaintiff  refuses  to  name  as  a  defendant  one 
who  has  a  right  to  claim  compensation  for  property  taken,  such 
claimant  not  being  a  defendant  could  not  be  bound  by  a  limitation 
designed  to  apply  to  those  defendants  named  and  should  have 
the  right  to  file  such  appropriate  pleading  as  would  permit  a 
determination  of  the  validity  of  his  claim,  under  the  general  rules 
of  pleading  in  Federal  Courts. 

Appellee  also  questioned  petitioners'  allegations  as  to  the  avail- 
ability of  other  remedies  and  asserts: 

Allegation  that  intervention  is  the  only  procedure  by  and  under 
which  relief  can  be  had  is  without  merit. 
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Here  appellee  offered  interveners  the  questionable  substitute 
for  intervention  by  pointing  out  that  the  Tucker  Act  furnishes 
proteaion  for  "aircraft  takings." 

This  may  generally  be  true  and  the  Tucker  Act  may  furnish 
an  alternative  method  to  petitioners;  however,  we  believe  that  at 
least  as  to  those  petitioners  who  are  defendants,  unless  their 
claims  are  pressed  in  this  proceeding  they  may  be  barred  from 
thereafter  seeking  compensation  for  any  such  claims. 

This  argument  was  presented  by  the  United  States  in  United 
States  V.  Chicago  B&QR  Co.  90  F.  2d  161,  supra  and  was  ap- 
proved by  the  court  where  it  said: 

"'....  that  unless  appellee  presented  all  of  its  claims  for  proxi- 
mate damages  to  its  remaining  property  at  the  time  of  the 
physical  appropriation  of  the  land  it  would  be  barred  there- 
after from  recovering  those  omitted."   (Page  167). 

It  is  recognized  that  the  mere  fact  that  there  is  another  remedy 
available  to  interveners  is  no  bar  to  intervention  and  that  in- 
tervention is  allowed  to  prevent  a  multiplicity  of  suits.  Clark  v. 
Sandusky  205  F.  2d  916.  (CCA.  7.) 

We  wish  finally  to  call  attention  to  the  principle  of  res  judicata 
which  might  well  be  urged  by  the  appellee  in  any  subsequent 
action  regarding  compensation  to  these  interveners  and  defendants. 

It  has  been  stated  that: 

"The  principle  of  res  judicata  will  prevent  subsequent  litiga- 
tion on  questions  of  property  interest  which  should  have  been 
raised  in  the  condemnation  at  least  so  far  as  notice  is  concerned, 
construaive  notice  is  sufficient,  .  .  .  ."  United  States  v.  Winn 
83  Fed.  Supp.  172. 

It  has  also  been  held  that  an  award  of  compensation  under  a 
state  statute,  is  conclusive  as  to  every  matter  which  could  have 
been  included  therein  whether  or  not  it  was  in  fact  included. 
South  Carolina  Public  Service  Authority  v.  11,734.8  Acres  of 
Land  123  F.  2d  738.  (CCA.  4.)  See  United  States  v.  16,372 
Acres  of  Land  49  Fed.  Supp.  555. 
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In  conclusion  petitioners  submit  to  the  sound  discretion  of  the 
court  their  right  to  present  in  this  proceeding  their  claims  for 
compensation  for  property  and  property  rights  which  have  been 
taken  from  them  by  this  condemnation. 

Neither  Rules  nor  Statutes  can  deprive  a  property  owner  of 
just  compensation  when  the  government  exercises  its  right  of 
eminent  domain  and  takes  his  property  from  him. 

Here  no  denial  is  made  that  petitioners  have  suffered  damage, 
in  faa  this  is  probably  admitted,  but  says  the  United  States  these 
claimants  should  seek  relief  in  separate  actions,  before  separate 
juries  and  at  some  other  time. 

The  stated  purpose  of  Rule  71A  was  to  eliminate  uncertainty, 
waste  of  time,  needless  expense  and  to  protect  defendants.  The 
allowance  of  a  broad  joinder  of  properties  was  to  eliminate  sepa- 
rate actions  for  each  piece  of  property  which  had  previously  been 
unduly  burdensome  and  served  no  useful  purpose. 

Surely  35  separate  trials  before  35  separate  juries  would  serve 
no  useful  purpose  and  certainly  it  would  be  burdensome  on  the 
court  as  well  as  on  both  the  United  States  and  the  claimants. 

RespeafuUy  submitted, 

SNELL&WILMER 

By  Mark  Wilmer 
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APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
DISTRICT  OF  ARIZONA 


BRIEF  FOR  THE  UNITED  STATES 


OPINION  BELOW 

The  district  court  did  not  write  an  opinion. 

JURISDICTION 

The  jurisdiction  of  the  district  court  was  invoked 
under  the  Act  of  February  26,  1931,  46  Stat.  1421,  40 

(1) 


IT.  S.  C.  sec.  258a,  and  acts  supplementary  thereto  and 
amendatory  thereof,  and  iinder  the  further  authority 
of  the  Act  of  August  1,  1888,  25  Stat.  357,  40  U.  S.  C. 
sec.  257;  the  Act  of  August  18,  1890,  26  Stat.  315,  316, 
as  amended  by  the  Acts  approved  July  2,  1917,  40 
Stat.  241,  and  April  11,  1918,  40  Stat.  518,  50  U.  S.  C. 
sec.  171,  which  acts  authorize  the  acquisition  of  land 
for  military  purposes;  the  Act  of  August  12,  1935, 
49  Stat.  610,  611 ;  10  U.  S.  C.  sec.  1343a,  b  and  c,  which 
Act  authorized  the  acquisition  of  land  for  Air  Force 
Stations  and  Depots;  the  National  Security  Act  of 
1947,  61  Stat.  495;  the  Act  of  July  14,  1952,  66  Stat. 
606;  which  Act  authorized  acquisition  of  the  land, 
and  the  Act  of  July  15,  1952,  66  Stat.  637,  which  Act 
appropriated  fimds  for  such  purposes. 

The  order  denying  the  motion  for  intervention  was 
entered  December  29,  1955,  and  notice  of  appeal  there- 
from was  filed  January  26,  1956  (R.  185).  The  order 
denying  leave  to  file  amended  notice  of  appearance 
was  filed  March  5,  1956,  and  notice  of  appeal  there- 
from was  filed  March  28,  1956  (R.  222).  The  two 
appeals  were  consolidated.  The  jurisdiction  of  this 
Court  rests  upon  28  U.  S.  C.  sec.  1291. 

QUESTIONS   PRESENTED 

1.  Whether  a  court  in  a  condemnation  suit  has 
jurisdiction  to  award  compensation  for  the  alleged 
taking  of  an  avigation  easement  not  described  in  the 
complaint. 

2.  Whether  an  irrigation  water  company  may  make 
a  claim,  in  addition  to  the  just  compensation  for  the 


unencumbered  fee,  for  its  right  to  make  future  assess- 
ments on  condemned  land. 

3.  Whether  an  irrigation  water  company  has  a  com- 
pensable interest  in  land  condemned  by  the  United 
States  for  possible  future  assessments  for  the  cost  of 
the  company's  operation,  maintenance,  repair  or  im- 
provement. 

STATEMENT 

This  is  a  condemnation  proceeding  to  conderon  the 
fee  simple  title  to  approximately  239  acres  (later 
enlarged  to  253  acres)  of  land  in  Maricopa  County, 
Arizona.  The  land  was  taken  for  the  purpose  of 
extending  and  improving  the  runways  and  facilities 
of  Luke  Air  Force  Base  at  Litchfield  Park,  Arizona. 
233  acres  of  the  land  taken  were  within  the  Adaman 
Reclamation  Project  which  before  the  taking  con- 
tained approximately  2,831  acres.  The  Adaman 
Mutual  Water  Company  (hereafter  referred  to  as 
''Water  Company"),  an  Arizona  nonprofit  corpora- 
tion but  not  "a  common  carrier  or  public  service 
corporation,"  is  owned  and  operated  by  the  land- 
owners in  the  project  to  provide  water  for  irrigating 
the  land  (R.  89-91). 

The  Water  Company  had  the  right  while  land  in 
the  Adaman  Reclamation  Project  remained  in  private 
ownership  to  make  pro  rata  assessments  against  that 
land  for  the  operation,  repair,  improvement,  or  exten- 
sion of  the  works  owned  by  the  Water  Company. 
Such  assessments  and  the  subscription  price  of  the 
Company  stock  (one  share  per  acre)  were  to  become 
due  as  made  or  called  by  the  Board  of  Directors,  and 


amounts  which  thus  became  due  were  to  be  liens  on 
the  shares  and  the  land. 

The  condemned  land  was  divided  into  10  tracts, 
numbered  111  to  120,  inclusive,  of  which  tracts  113 
to  120,  inclusive,  were  in  the  Adaman  Reclamation. 
Project.  Full  fee  simple  title  to  all  tracts  was  vested 
in  the  United  States  upon  filing  of  a  declaration  of 
taking  and  entry  of  judgment  thereon  on  June  15, 
1954.  Subsequently  the  district  court  entered  judg- 
ment fixing  the  just  compensation  for  each  tract 
except  119.  During  the  course  of  the  condemnation, 
it  was  determined  that  Well  Site  18-C  which  was 
tract  119  (R.  13)  was  in  fact  part  of  tract  116 
(R.  174,  175)  thus  making  a  separate  judgment  for 
tract  119  imnecessary.  All  the  judgments  were  based 
upon  stipulations  with  the  owners.  The  stipulations 
for  tracts  113  and  117  to  120,  inclusive,  contained 
provisions  that  the  compensation  was  to  be  paid 
without  prejudice  to  rights  arising  out  of  the  peti- 
tion for  intervention  (R.  140,  151,  161,  169).  The 
stipulations  provided  for  payment  to  Adaman  Mutual 
Water  Company  of  any  assessments  due  on  the  tract 
and  the  subscription  price  on  stock  pertaining  to  the 
tract  which  was  mipaid. 

On  July  24, 1954,  a  motion  was  made  to  intervene  in  the 
condemnation  proceeding.  The  motion  was  made  by  the 
Adaman  Mutual  Water  Company  for  itself  and  its  stock- 
holders asking  compensation  for  its  right  to  collect  from 
the  condemned  lands  the  pro  rata  share  of  its  future 
operating  costs.  The  motion  contained  a  distinct 
claim  by  various  individuals  as  landowners,  contract 
purchasers  and  lessees  asking  compensation  for  the 


alleged  use  of  an  avigation  easement  over  their  land 
adjoining  the  airfield.  Adaman  Mutual  Water  Com- 
pany and  Goodyear  Farms  as  owners  and  B.  W.  Mul- 
lins  as  a  lessee  were  defendants  in  the  condemnation 
proceeding  as  well  as  petitioners  to  intervene.  B.  W. 
MuUins  was  the  lessee  and  Goodyear  Farms  the  owner 
of  tract  118  in  the  condemnation  proceeding.  It  was 
a  ]3art  of  the  tract  which  appellants  designated  as  No. 
19  on  the  map  attached  to  their  petition  for  inter- 
vention (R.  74).  Appellants'  Tract  19  is  the  only 
tract  over  which  an  avigation  easement  is  claimed  to 
have  been  taken  which  also  included  land  (Tract  118) 
specified  in  the  condemnation  proceeding.  The 
United  States  has  never  sought  to  condemn  any  inter- 
est in  the  lands  over  which  the  avigation  easement  is 
alleged  to  have  been  taken.  The  motion  to  intervene 
was  denied  by  the  district  court  on  December  29, 
1955.  On  February  20,  1956,  the  defendants  Good- 
year Farms,  Adaman  Mutual  Water  Company,  B.  W. 
MuUins  and  Ralph  and  Grace  Ashby,  petitioned  the 
district  court  for  leave  to  file  an  amended  appearance 
in  the  condemnation  proceeding.  The  grounds  alleged 
in  support  of  the  petition  were  substantially  the  same 
as  those  alleged  in  the  petition  to  intervene  which  the 
court  had  earlier  denied.  The  petition  for  leave  to 
file  amended  notice  of  appearance  was  denied  by  the 
court  on  March  5,  1956. 

SUMlStARY   OF  ARGUMENT 

Both  the  appeals  present  the  same  two  questions  of 
law.  If  there  can  be  no  recovery  in  this  condemna- 
tion proceeding  for  the  use  of  an  avigation  easement 
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over  land  which  is  not  condemned  and  if  the  Water 
Company  has  no  claim  in  addition  to  the  just  compen- 
sation for  the  unencumbered  fee  of  the  lands  in  the 
Adaman  Reclamation  Project  which  were  condemned, 
then  the  various  i:)etitioners  have  no  grounds  on  which 
either  to  intervene  or  to  file  an  amended  appearance. 
The  argument  for  each  question  will  be  presented 
separately. 

1.  The  avigation  easement  damages  cannot  he 
claimed  in  this  condemnation  proceeding. — The  district 
court  had  no  jurisdiction  to  consider  any  claims  relat- 
ing to  property  not  described  in  the  complaint  in  con- 
demnation. To  consider  such  an  extraneous  matter 
would  be  to  entertain  a  claim  against  the  United  States 
in  a  manner  and  in  a  court  in  which  the  United  States 
has  not  consented  to  be  sued.  If  the  United  States 
has  used  an  avigation  easement  over  lands  owned  by 
appellants  they  have  a  remedy  under  the  Tucker  Act. 
The  appellants  cannot  pursue  such  remedies  in  this 
proceeding.  Tlie  statutes  under  which  this  condemna- 
tion proceeding  was  brought  do  not  authorize  the  peti- 
tioners to  pursue  remedies  they  may  have  under  other 
statutes. 

2.  The  value  of  future  assessments  cannot  he 
awarded  in  addition  to  the  fee  value. — The  United 
States  is  entitled  to  have  just  compensation  for  con- 
demned property  determined  as  an  undivided  whole 
and  without  reference  to  the  various  interests.  The 
determination  of  just  compensation  has  been  made  by 
the  nine  judgments  of  the  district  court  from  which 
no  appeal  was  taken  by  the  Water  Company.     The 


principle  of  res  judicata  prevents  the  Water  Com- 
pany from  raising  any  question  which  might  have 
been  raised  in  connection  with  the  determination  of 
just  compensation.  When  the  United  States  has  paid 
the  just  compensation  into  court  it  has  performed  its 
full  duty.  The  Water  Company  has  no  further  re- 
course against  the  United  States. 

3.  In  any  event  future  assessments  are  not  a  com- 
pensable interest  in  property. — Appellants  assert  the 
future  assessments  were  a  lien  upon  and  a  covenant 
running  with  the  condemned  land.  Future  assess- 
ments are  not  a  lien  upon  land  unless  the  statute  or 
other  authority  creating  the  assessment  right  con- 
templated that  future  assessments  should  constitute 
a  lien.  An  examination  of  the  pertinent  documents 
reveals  there  was  no  intent  to  make  future  assess- 
ments a  lien. 

There  are  no  cases  with  a  direct  holding  that  cove- 
nants running  with  the  land  are  compensable  interests 
in  condemnation  proceedings.  The  Water  Company's 
claim  is  really  a  claim  for  frustration  of,  at  best,  con- 
tract rights  rather  than  an  appropriation  of  an  in- 
terest in  land. 

AEGUMENT 


The  avigation  easement  damages  cannot  be  claimed  in  this 
condemnation  proceeding 

The  appellants  contend  that  lands  belonging  to  them 
which  are  outside  the  airfield,  and  have  never  been 
condemned   by   the   Govermnent,    have   nevertheless 

398886 — 56 2 


been  ''taken"  by  the  Government  by  reason  of  the 
flight  of  aircraft  in  taking  off  and  landing  at  the  air- 
field at  such  a  low  level  as  to  constitute  an  interfer- 
ence with  their  use  of  the  land.  For  present  pur- 
poses, the  Government  takes  no  position  on  the  merits 
of  this  claim.  The  sole  contention  of  the  Government 
is  that  if  there  has  been  such  a  "taking"  the  proper 
remedy  of  the  appellants  is  a  suit  under  the  Tucker 
Act  in  the  Court  of  Claims,  28  U.  S.  C.  sec.  1491,  or  if 
the  amount  is  under  $10,000  in  the  United  States  Dis- 
trict Court,  2S  U.  S.  C.  sec.  1346  (a).^ 

The  district  court  had  no  jurisdiction  in  this  con- 
demnation case  to  consider  claims  as  to  parcels  of  land 
not  embraced  within  the  condemnation  complaint. 
Minnesota  v.  United  States,  305  U.  S.  382  (1939); 
United  States  v.  2,648.31  Acres  of  Land,  Etc.,  218  F. 
2d  518  (C.  A.  4,  1955)  ;  Oyster  Shell  Products  Corp. 
Inc.  V.  United  States,  197  F.  2d  1022  (C.  A.  5,  1952), 
certiorari  denied,  344  U.  S.  885,  af&rming  United 
States  V.  9  Acres  of  Land,  100  F.  Supp.  378  (E.  D. 
La.,  1951)  ;  United  States  v.  534.7  Acres  of  Land,  157 
F.  2d  828  (C.  A.  5,  1946)  ;  New  York  Telephone  Co. 
V.  United  States,  136  F.  2d  87  (C.  A.  2,  1943)  ;  Moody 
V.  Wickard,  136  F.  2d  801  (C.  A.  D.  C,  1943),  cer- 
tiorari denied,  320  U.  S.  775  (1943);  Karlson  v. 
United  States,  82  F.  2d  330,  335-336  (C.  A.  8,  1936). 
The  identical  contention  which  the  appellants  are 
making  in  this  appeal  was  made  by  the  appellant  in 


1  There  is,  in  fact,  now  pending  in  the  Court  of  Claims  a  suit  by 
appellants  on  this  claim.  Adaman  Mutual  'Water  Co.  et  at.  v. 
United  States,  No.  139-56,  filed  March  28,  1956. 
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the   Oyster   Shell   case.     The    Court   there   said    (p. 

1023) : 

*  *  *  The  appellant's  counterclaim  insists  that 
there  should  have  been  included  in  the  peti- 
tion for  condemnation  filed  by  the  United 
States  a  description  of  all  of  the  property  be- 
longing to  appellant  and  described  in  its  coun- 
terclaim, included  and  embraced  in  the  actual 
taking  in  the  construction  of  the  Floodway; 
that  practically  all  of  appellant's  properties 
have  been  dammed  into  the  channel  of  the 
Floodway.  The  district  court  held  that  it  had 
no  jurisdiction  to  consider  the  counterclaim, 
because  it  sets  up  a  claim  against  the  United 
States  in  a  manner  and  in  a  court  in  which  the 
United  States  has  not  consented  to  be  sued. 
We  are  in  agreement  with  the  views  of  the  dis- 
trict court  and  do  not  consider  it  necessary  to 
expand  upon  its  opinion. 

Settled  principles  compel  this  result.  The  United 
States  cannot  be  sued  without  its  consent.  When  it 
institutes  a  proceeding  as  plaintiff  it  does  not  consent 
to  the  assertion  by  way  of  counterclaim  or  otherwise 
of  matters  other  than  that  which  it  submitted  to  the 
court.  United  States  v.  Shaw,  309  U.  S.  495  (1940) ; 
United  States  v.  United  States  Fidelity  and  Guaranty 
Co.,  309  U.  S.  506  (1940)  ;  United  States  v.  Sherwood, 
312  U.  S.  584  (1941).  The  condemnation  complaint 
did  not  generally  submit  to  the  court  all  questions  as 
to  this  particular  project.  It  vested  the  court  with 
jurisdiction  only  to  award  compensation  for  the  tak- 
ing of  the  specific  parcels  designated.  Thus  it  is  nor- 
mal practice  particularly  in  large  projects  to  acquire 
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most  of  the  lands  by  direct  purchase,  and  to  bring  a 
series  of  proceedings  to  condemn  various  parcels  for 
a  particular  project  as  they  may  be  needed.  Cf. 
United  States  v.  Miller,  317  U.  S.  369  (1943).  Ac- 
ceptance of  appellants'  present  contention  would  pro- 
duce the  absurd  result  that  in  such  cases  the  institu- 
tion of  the  first  condemnation  proceeding  would  vest 
the  court  with  jurisdiction  to  adjudicate  the  alleged 
taking  of  any  lands  for  use  with  that  project  however 
remote  physically.  No  such  blanket  consent  to  suit 
can  be  implied  simply  from  institution  of  a  proceed- 
ing to  condemn  designated  lands. 

Even  though  flights  over  private  land  may,  in  some 
circumstances,  constitute  a  taking  for  which  compen- 
sation may  be  had  under  the  Tucker  Act  {United 
States  V.  Causly,  328  U.  S.  256  (1946)),  appellants 
cannot  pursue  such  remedies  in  this  proceeding.  The 
statutes  under  which  this  condemnation  proceeding 
was  brought  do  not  authorize  the  appellants  to  pursue 
causes  of  action  against  the  United  States  they  may 
have  under  other  statutes.  United  States  v.  Shingle, 
91  F.  2d  85  (C.  A.  9,  1937)  ;  United  States  v.  John  li 
Estate,  91  F.  2d  93  (C.  A.  9,  1937),  certiorari  denied 
in  both  cases,  302  U.  S.  746  (1937). 

The  authorities  cited  by  appellants  do  not  sustain 
the  proposition  that  a  condemnee  may  inject  into  the 
case  an  issue  of  the  alleged  taking  of  lands  not  de- 
scribed in  the  complaint.  They  represent  simply  ap- 
plication of  two  principles  of  valuation.  The  first  is 
the  so-called  '^ severance  damage"  rule  requiring  that 
in  valuation  regard  be  had  to  the  fact  that  the  parcel 
taken  is  part  of  a  larger  unit.     Cf.  United  States  v. 
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Wahasha-Nelsoyi  Bridge  Co.,  83  F.  2d  852  (C.  A.  7, 
1936)  ;  United  States  v.  Chicago,  B.  d  Q.  R.  Co.,  90 
F.  2d  161  (C.  A.  7,  1937).  The  second  is  the  prin- 
ciple that  easements  or  access  roads  and  similar  in- 
terests in  land  cannot  be  valued  without  reference  to 
the  property  which  they  serve  and  the  diminution  in 
value  which  may  be  caused  thereto  by  destruction  of 
the  easement. 

Thus  United  States  v.  11.48  Acres  of  Land,  212  F. 
2d  853  (C.  A.  5,  1954),  did  not  hold,  as  appellants 
claim  (Br.  24),  that  damages  to  contiguous  uncon- 
demned  lands  could  be  recovered  in  the  condemnation 
proceeding.  The  decision  shows  that  compensation 
was  paid  not  for  the  uplands,  which  were  not  in  the 
condemnation  proceeding,  but  for  the  riparian  rights 
which  were  appurtenant  to  the  uplands.  The  court 
expressly  stated  (p.  854)  "The  riparian  rights  of  ap- 
pellee, while  accruing  from  his  ownership  of  uplands, 
were  easements  or  rights  in  the  river  and  in  the  sub- 
merged lands  condemned  in  this  proceeding."  In- 
deed, the  language  upon  which  appellant  relies  (Br. 
24)  says  '  ^  this  diminution  in  value  of  the  uplands  does 
not  result  from  a  taking  of  the  uplands.  *  *  *."  The 
number  of  cases  cited  by  appellants  in  which  the 
owners  of  easements  in  condemned  land  were  allowed 
to  intervene  or  receive  just  compensation  in  condemna- 
tion proceedings  are  irrelevant  for  these  reasons. 
United  States  v.  Sunset  Cemetery  Co.,  132  F.  2d  163 
(C.  A.  7,  1942)  ;  United  States  v.  Certain  Lands  at 
Great  Neck,  49  F.  Supp.  265  (E.  D.  N.  Y.,  1943)  ; 
Schiefelhein  v.  United  States,  124  F.  2d  945  (C.  A. 
8,  1942) ;  United  States  v.  11.06  Acres  of  Land,  89  F. 
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Supp.  852  (E.  D.  Mo.,  1950).  The  appellee  does  not 
doubt  the  right  of  the  owner  of  an  easement  in  the 
land  described  in  the  complaint  to  just  compensation, 
but  the  appellants'  claims  are  not  for  any  easements 
in  the  condenmed  property.  Likewise  it  is  perfectly 
clear  that  both  the  Declaration  of  Taking  Act  and 
Rule  71A  contemplate  that  the  specific  lands  to  be 
considered  are  to  be  designated  by  the  Government's 
complaint  and  not  by  either  the  condemnee  or  the 
court. 

II 

The  value  of  future  assessments  cannot  be  awarded  in 
addition  to  the  fee  value 

As  we  noted  earlier,  the  appellants  present  two  dis- 
tinct and  unrelated  claims  in  these  appeals.  In  the 
claim  we  have  just  discussed,  the  avigation  easement, 
all  the  appellants  are  claimants.  In  the  claim  we  are 
now  discussing,  the  future  assessments,  only  the  Water 
Company  is  the  party  in  interest. 

The  Water  Company  contends  it  should  be  allowed 
to  intervene  in  the  condemnation  proceedings  for  the 
purpose  of  asserting  the  right  to  compensation  for  the 
"taking''  of  the  '^ perpetual  and  non-separable  obliga- 
tion to  pay  and  maintain  its^  pro  rata  share  of  the 
cost  of  the  construction,  operation,  and  maintenance 
of  the  Company's  facilities."     (R.  50,  197.) 

Appellee  assumes,  although  appellant  nowhere 
specifically  says  so,  that  the  amomit  claimed  by  the 
Water  Company  is  in  addition  to  the  amount  of  just 
compensation  awarded  for  the  taking  of  an  unencum- 

^  The  lands  taken  in  this  condemnation  proceeding. 
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bered  fee  simple  to  all  the  lands  condemned  in  this 
proceeding  by  the  nine  judgments  previously  entered. 
If  the  appellants  seek  no  more  than  the  redistribution 
of  the  amounts  of  the  judgments  determining  just 
compensation,  then  appellee  has  no  objection  to  the 
^* intervention"  of  the  Water  Company  for  that  pur- 
pose. The  real  parties  in  interest  in  such  an  event 
would  be  the  other  property  owners  and  not  the 
United  States. 

If,  however,  the  appellants  want  to  intervene  for 
the  purpose  of  asserting  a  further  claim  against  the 
United  States,  then  the  petition  to  intervene  was  cor- 
rectly denied  by  the  district  court.  The  Water  Com- 
pany has  no  claim  above  and  beyond  the  amounts 
awarded  as  the  fair  market  value  of  the  property. 

There  are  two  broad  issues  which  may  be  raised  in 
a  condemnation  proceeding.  The  first  is  any  objec- 
tions which  the  defendants  may  have  to  the  taking  of 
the  property,  and  appellants  admit  in  their  "amended 
notice  of  appearance"  they  have  no  objections  or 
defenses  to  the  taking  (R.  191). 

The  second  issue  is  just  compensation.  In  deter- 
mining this  issue  the  United  States  is  entitled  to  have 
the  just  compensation  determined  for  the  fee  as  an 
entirety,  and  all  persons  concerned  must  look  to  the 
amount  thus  determined  for  the  value  of  their  inter- 
ests. "It  is  a  fimdamental  principle,  governing  con- 
demnation proceedings,,  where  several  interests  are 
involved,  such  as  estates  for  life,  or  in  remainder,  or 
leaseholds,  or  in  reversion,  in  the  property  to  be  con- 
demned, all  should  be  combined  in  determining  the 
value  of  the  fee,  after  which  the  total  value  of  the 
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fee  can  be  subdivided  in  satisfaction  of  the  values 
fixed  upon  the  various  interests  involved. ' '  Carlock  v. 
United  States,  53  F.  2d  926,  927  (C.  A.  D.  C,  1931) ; 
State  of  Nebraska  v.  United  States,  164  F.  2d  866  (C. 
A.  8,  1947),  certiorari  denied,  334  U.  S.  815  (1948); 
United  States  v.  Adamant  Co.,  197  F.  2d  1  (C.  A.  9, 
1952),  certiorari  denied,  suh  nom.  Bullen,  et  at.  v. 
Scoville,  344  U.  S.  903. 

The  Water  Company  was  made  a  defendant  in  the 
condemnation  proceeding.  However,  it  made  no  at- 
tempt to  present  evidence  to  the  court  as  to  the  value 
of  the  property  condemned  by  the  Government  or  the 
value  of  its  interest  in  that  property.  To  do  this  it 
needed  neither  a  petition  to  intervene,  nor  even  a 
notice  of  appearance,  much  less  an  amended  one. 
Rule  71  A,  paragraph  (e),  F.  R.  C.  P.  provides: 
"*  *  *  at  the  trial  of  the  issue  of  just  compensation, 
whether  or  not  he  [defendant]  has  previously  ap- 
peared or  answered,  he  may  present  evidence  as  to 
the  amount  of  the  compensation  to  be  paid  for  his 
projjerty,  and  he  may  share  in  the  distribution  of  the 
award."  The  complaint  lists  the  Water  Company  as 
an  interested  party  in  all  those  tracts  for  which  it  is 
now  making  this  further  claim,  viz,  tracts  113  to 
120,  inclusive  (R.  5).  The  Water  Company  either 
stipulated  the  compensation  for  the  taking  of  the  un- 
encumbered fee  simple  title  (R.  168,  169)  or  did  not 
choose  to  appear  at  all,  in  the  determination  of  just 
compensation."*     It   did   not   appeal    from   the   judg- 

^  The  Water  Company  also  signed  a  stipulation  on  tract  116  (E,. 
173-178 ) .  This  Avas  a  disclaimer  of  any  interest  in  the  funds  paid 
for  the  taking  "of  the  unencumbered  fee  simple  title"  of  the  tract 
(R.  177). 
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ments  awarding  just  compensation  for  the  tracts.  As 
appellants'  brief  states,  "It  has  also  been  held  that  an 
award  of  compensation  under  a  state  statute,  is  con- 
clusive as  to  every  matter  which  could  have  been  in- 
cluded therein  whether  or  not  it  was  in  fact  included. 
South  Carolina  Public  Service  Authority  v.  11,754.8 
'Acres  of  Land,  123  F.  2d  738."  (C.  A.  4,  1941)  (Br. 
33).  The  same  is  true  in  a  federal  proceeding.  "The 
principle  of  res  judicata  will  prevent  subsequent  liti- 
gation on  questions  of  property  interest  which  should 
have  been  raised  in  the  condemnation  suit."  United 
States  V.  Winn,  83  F.  Supp.  172  (W.  D.  S.  Car., 
1949)  ;  Reiser  v.  Woodruff,  327  U.  S.  726,  735  (1946). 
The  stipulations  on  which  these  judgments  were 
based  provided  the  following  amounts  for  the  Water 
Company : 

Tract  113     $429.16  plus  interest  (R.  160,  161) 

Tract  114    $3,029.97  (R.  216) 

Tract  115  "  It  is  further  stipulated  and  agreed 
by  and  between  the  above-named 
parties  that  the  aforesaid  sum  shall 
be  paid  to  John  L.  Roach  and  Bettie 
Joe  Roach,  husband  and  wife,  and 
that  from  said  sum  there  shall  first 
be  paid  any  and  all  liens,  balance 
due  on  contract  for  purchase,  taxes 
and  encumbrances  against  said  land 
*  *  *."  (R.  125) 

Tract  116     $6,281.13  (R.  180,  181) 

Tract  117     $32.15  plus  interest  (R.  140) 

Tract  118     $1,875.44  plus  interest  (R.  151) 

Tract  120     $2,062.50  (R.  172) 

Judgments  awarding  the  just  compensation  for  the 
unencumbered  fee  having  been  paid  on  all  the  tracts 


condemned,  the  Water  Company  has  no  further  re- 
course against  the  United  States.  ''The  condemnor, 
having  paid  into  court  just  compensation  for  the 
land,  has  performed  its  full  duty  and  is  not  con- 
cerned as  to  whom  or  when  the  court  distributes;  the 
condemnor  is  not  even  entitled  to  notice  of  the  order 
of  distribution."  United  States  v.  Certain  Lands  in 
Town  of  Hempstead,  Nassau  County,  N.  Y.,  129  F, 
2d  918  (C.  A.  2,  1942)  ;  United  States  v.  Dunnington, 
146  U.  S.  338  (1892).  This  principle  was  specificaUy 
applied  to  claims  as  to  future  assessments  in  People 
of  Puerto  Rico  on  Behalf  of  Isahela  Irrigation  Service 
V.  United  States,  134  F.  2d  267  (C.  A.  1,  1943),  cer- 
tiorari denied,  320  U.  S.  753  (1943),  where  the  Court 
stated : 

As  a  matter  of  fact,  if  the  People  of  Puerto 
Rico  has  a  lien  its  proper  course  of  action  is 
against  the  award  and  is  not  a  claim  for  addi- 
tional compensation  against  the  United  States. 
In  such  event  the  United  States  has  no  real 
interest  in  the  disposition  of  this  case  for  it 
will  be  required  to  pay  no  more  into  the  regis- 
try of  the  court  regardless  of  the  validity  of 
the  alleged  lien.  The  parties  in  interest  would 
be  the  People  of  Puerto  Rico  and  the  land- 
owners whose  lands  are  situated  in  the  irri- 
gation system.     134  F.  2d  271. 

Ill 

In  any  event  future  assessments  are  not  a  compensable 
interest  in  property 

Appellants    point    out    that    the    Water    Company 
''has  lost  the  right  to  assess  those  lands,  the  title 
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to  which  has  passed  to  the  plaintiff"  (Br.  14).  Ap- 
pellee agrees,  and  if  the  Water  Company's  claim  is 
entitled  to  further  attention,  it  must  be  based  on  that 
lost  right.  Appellants  assert  the  right  to  make  future 
assessments  "constituted  covenants  running  with  and 
liens  upon  that  land."  (R.  50,  197.)  The  appellee 
believes  that  these  future  assessments  did  not  consti- 
tute a  lien  or  encumbrance  on  the  condemned  land, 
and  even  if  the  future  assessments  were  covenants 
running  with  the  land,  the  Water  Company  was  not 
entitled  to  an  award  in  depreciation  of  that  given  to 
the  fee  owners. 

All  assessments  outstanding  at  the  time  the  tracts 
were  taken  have  been  paid  and  likewise  the  pro  rata 
share  of  capital  improvements  made  before  the  land 
was  condemned  has  been  paid.  This  is  reflected  either 
in  higher  prices  to  the  fee  ow^ners  w^ho  paid  the 
capital  levies  or  in  payments  directly  to  the  Water 
Company  as  set  out  above.  The  United  States  does 
not,  of  course,  seek  any  share  in  the  o^^^lership  of  the 
Water  Company  or  the  use  of  its  irrigation  water, 
although  under  appellants'  theory  it  would  seem  the 
United  States  would  be  entitled  to  both. 

The  leading  and  controlling  authority  is  Mullen 
Benevolent  Corp.  v.  United  States,  290  U.  S.  89 
(1933),  where  the  lands  in  local  improvement  dis- 
tricts were  subjected  by  statute  to  assessment,  and  if 
necessary,  reassessment  to  pay  the  bonds  which  had 
been  sold  for  sewer  and  sidew^alk  improvements.  Be- 
tween the  time  of  the  original  assessment  and  the 
time  when  reassessment  became  necessary,  the  United 
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States  had  condemned  all  of  the  lands  in  the  improve- 
ment districts.     The  Supreme  Court  said: 

It  is  true  these  [re-assessments]  could  not 
thereafter  be  levied  on  property  which  had 
passed  to  the  United  States,  but  this  does  not 
mean  that  the  Government  appropriated  the 
right  to  assess  them  in  futuro,  nor  that  it  took 
the  benefit  which  might  accrue  to  bondholders 
consequent  on  such  future  levies.  By  purchase 
of  the  lands  the  United  States  at  most  frus- 
trated action  by  the  city  to  replenish  the  assess- 
ment fund  to  which  alone  the  bondholder  must 
look  for  payment  of  his  bonds.  But  this  was 
not  a  taking  of  the  bondholder's  property. 
Omnia  Commercial  Co.  v.  United  States,  261 
U.  S.  502.     (290  U.  S.  94,  95.) 

This  decision  was  followed  in  People  of  Puerto  Rico 
on  Behalf  of  Isahela  litigation  Service  v.  United 
States,  134  F.  2d  267  (C.  A.  1, 1943),  certiorari  denied,. 
320  U.  S.  753  (1943).  There  had  been  an  agreement 
on  compensation  for  the  tangible  items  taken.  The 
claim  on  appeal  was  based  upon  appellant's  right  to 
make  future  assessments  upon  the  lands  in  the  irriga- 
tion system,  in  addition  to  compensation  for  tangible 
items.  The  theory  was  either  that  such  right  was  a 
franchise  or  that  appellant  had  a  lien  on  the  lands  in 
question  for  the  assessments  which  it  may  levy  in  the 
future.  The  court  rejected  both  arguments.  "The 
right  to  levy  special  assessments  in  no  way  enhanced 
the  value  of  the  property  condemned. ' '  134  F.  2d  271. 
The  court  also  held  that  under  pertinent  statutory  pro- 
visions, the  lien  arose  only  after  the  amiual  assess- 
ments were  made,  and  were,  insofar  as  future  assess- 
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ments  were  concerned,  only  potential  liens  which  can- 
not be  satisfied  out  of  money  paid  into  court  under 
40  U.  S.  C.  sec.  258a. 

Similarly  in  United  States  v.  Anderson  Cottonwood 
Irr.  Bist.,  19  F.  Supp.  740  (N.  D.  Cal.,  1937),  an  irri- 
gation district  was  formed  under  the  laws  of  the  State 
of  California.  Prior  to  the  purchase  of  land  in  the 
irrigation  district  by  the  United  States,  the  district 
had  lawfully  sold  certain  bonds.  The  lands  were,  by 
the  terms  of  the  California  statute,  subject  to  assess- 
ment each  year  during  the  term  of  the  bonds  for  the 
purpose  of  raising  money  to  retire  the  bonds  and  for 
other  costs.  The  court  held  there  was  no  intention  on 
the  part  of  the  legislature  to  create  an  indirect  lien 
for  sul)sequent  assessments  upon  the  property  within 
the  district.  The  court  cancelled  liens  created  by 
assessment  levied  subsequent  to  purchase  of  the  lands 
by  the  United  States,  and  restrained  the  future  levy  of 
such  assessments.  United  States  v.  Aho,  68  F.  Supp. 
358  (D.  Ore.,  1944),  follows  the  legal  reasoning  of  the 
three  cases  just  discussed.  The  United  States  was 
condemning  land  in  a  drainage  district  organized  pur- 
suant to  the  laws  of  the  State  of  Oregon.  The  cost  of 
constructing  and  operating  the  drainage  works  was 
paid  by  assessment  on  the  land  in  the  district.  The 
court  interpreted  the  Oregon  law  as  having  "created 
an  encumbrance  on  lands  in  the  Drainage  District 
which  holds  the  land  itself  for  future  assessments.'' 
68  F.  Supp.  366.     It  was  therefore  held  that : 

*  *  *  the  jury  should  be  permitted  to  fix  the 
value  of  the  lands  hejiefited,  free  from  the  bur- 
den of  future  assessments  so  that  the  taking  will 
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not  be  without  just  compensation.  On  the  other 
hand,  if  the  United  States  is  accepting  title 
subject  to  future  assessments,  that  should  be 
made  clear.  68  F.  Supp.  366.  [Emphasis 
supplied.] 

The  rationale  of  the  above  cases  is  clear.  Unless 
the  statute  or  other  authority  creating  the  assessment 
right  contemplated  that  future  assessments  should  con- 
stitute a  present  lien,  the  future  assessment  is  not 
an  interest  in  the  property  for  which  compensation 
may  be  claimed  in  a  condemnation  proceeding.  An 
examination  of  the  pertinent  documents  in  the  present 
appeal  shows  that  the  assessments  and  calls  for  the 
subscription  price  of  capital  stock  were  liens  only  as 
made.  The  Articles  of  Incorporation  provide,  "the 
land  *  *  *  shall  be  subject  to  pro  rata  assess- 
ments *  *  *.  The  assessments  so  made  shall  be  a 
lien  upon  said  stock  and  upon  the  land  *  *  *." 
(R.  93.)  The  Bylaws  provide,  ''The  payments  due 
for  the  purchase  of  said  stock  and  the  calls  and  assess- 
ments thereon  made  by  the  Company  shall  he  a 
lien  *  *  *."  (R.  105.)  And  just  preceding  the 
quoted  language,  ''Assessments  and  the  subscription 
price  of  said  shares  shall  become  due  from  time  to 
time,  as  they  are  called  or  made  and  levied  *  *  *  and 
be  a  lien  on  said  lands  *  *  *."  (j^.  104.)  [Empha- 
sis supplied.]  The  same  language  appears  in  the 
contract  for  the  sale  of  Water  Company  stock  (R. 
120).  It  is  obvious  that  no  lien  for  future  assess- 
ments was  intended. 

Appellee  has  found  no  case,  and  appellants  cite 
none,  with  a  direct  holding  that  covenants  running 
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with  condemned  land  are  compensable  interests  in 
condemnation  proceedings.  Certainly,  neither  United 
States  V.  Certain  Lands  at  Great  Neck,  N.  Y.,  49  F. 
Supp.  265  (E.  D.  K  Y.,  1943),  nor  United  States  v. 
Florea,  68  F.  Supp.  367  (D.  Ore.,  1945),  both  of 
which  discuss  covenants  running  with  the  land,  are 
direct  authority.  In  the  Great  Neck  case,  the  peti- 
tioners were  asking  to  intervene  on  three  grounds, 
one  of  which  was  that  petitioners  owned  an  easement 
and  another  was  that  they  enjoyed  the  benefit  of  a 
covenant  which  ran,  the  burden  of  which  was  on 
condemned  land.  The  court  decided  there  was  a  right 
to  intervene  based  on  the  owTiership  of  the  easement. 
Then,  it  said: 

Since  the  petition  to  intervene  must  be 
granted,  perhaps  nothing  need  be  said  with  ref- 
erence to  the  two  remaining  grounds  upon  which 
intervenors  rely.  Probably  it  would  not  be 
thought  that  the  order  to  be  entered  hereon 
should  in  any  case  prescribe  a  limitation  ..upon 
the  proof  which  the  intervenors  may  offer,  but 
again  to  preclude  controversy  on  the  subject  it 
may  be  appropriate  to  say  as  clearly  as  possible 
that  no  such  limitation  is  hereby  intended. 
49  F.  Supp.  267. 

The  court  was  not  ruling  on  the  validity  of  the  claim, 
it  was  merely  preserving  to  the  intervenors  the  right 
to  make  it. 

Again,  in  the  Florea  case,  involving  lands  in  a  drain- 
age district,  the  court  discusses  covenants  running  with 
the  land,  but  clearly  states  '*0f  course  it  cannot  be 
contended  that  in  this  situation  there  are  any 
covenants  *  *  *".     68   F.    Supp.    374.     The   answer 
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which  the  court  reaches  can  more  readily  be  explained 
on  the  existence  of  a  drainage  easement  over  the  con- 
demned lands,  and  the  obligations  placed  upon  th6 
land  by  statute  which  in  the  similar  case  of  United 
States  V.  Aho,  were  held  to  be  liens.  In  any  event,  the 
court  found:*'  *  *  *  a  vast  gulf,  both  practically  and 
theoretically,  between  irrigation  and  drainage-diking. 
Irrigation  water  can  be  withheld  so  that  no  use  can  be 
made  of  the  land,  unless  there  is  a  payment  of  assess- 
ments. Drainage-diking  benefits  cannot  be  witliheld 
without  substantial  and  irreparable  injury  to  the  com- 
munity. The  benefits  are  thus  irrevocable  to  the  land 
itself.  By  no  possibility  can  it  be  held  that  they  do 
not  touch  and  concern  both  the  benefited  and  the  bur- 
dened land.  In  irrigation,  when  the  easement  for 
carriage  is  destroyed  or  the  real  property  right  to 
have  the  water  is  done  away  with  by  abandonment, 
failure  to  make  beneficial  use,  or  waiver,  there  is 
neither  benefit  nor  burden  to  touch  and  concern  the 
land.**  68  F.  Supp.  371. 

Basically  the  Water  Company  is  a  business  enter- 
prise selling  water,  even  though  it  is  mutual  and  non- 
profit. Why  should  it  be  compensated  for,  in  effect, 
the  loss  of  its  customers?  Other  business  enterprises 
are  not.  Kelletville  Gas  Co.  v.  United  States,  56  ¥. 
Supp.  919  (W.  D.  Penna.,  1944)  ;  Deepe  v.  United 
States,  103  Colo.  294,  86  P.  2d  242  (1938). 

The  fact  that  there  are  no  lands  which  can  be 
added  to  the  project  to  take  the  place  of  the  condemned 
lands  is  immaterial  in  determining  the  value  of  th6 
Water  Company's  interest  in  the  condemned  lands. 
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This  argmnent  is  similar  to  the  one  that  the  Govern- 
ment must  pay  for  the  going  concern  value  of  a  busi- 
ness when  it  condemns  a  business  premises  if  the 
owner  cannot  find  a  place  to  relocate.  "When  a  con- 
demnor has  taken  fee  title  to  business  property,  there 
is  reason  for  saying  that  the  compensation  due  should 
not  vary  with  the  owner's  good  fortune  or  lack  of  it 
in  finding  premises  suitable  for  the  transference  of 
going-concern  value.  In  the  usual  case  most  of  it 
can  be  transferred;  in  the  remainder  the  amount  of 
loss  is  so  speculative  that  proof  of  it  may  justifiably 
be  excluded.  See  Sawyer  v.  Commonwealth,  182  Mass. 
245,  65  N.  E.  52,  x^er  Holmes,  C.  J.  By  an  extension  of 
that  reasoning  the  same  result  has  been  reached  even 
upon  the  assumption  that  no  other  premises  whatever 
were  available.  Mitchell  v.  United  States,  267  U.  S. 
341."  Kimball  Laundry  Co.  v.  United  States,  338 
U.S.  1,12  (1949). 

The  matters  discussed  in  this  point  are  not,  of 
course,  of  direct  concern  to  the  United  States,  as  is 
stated  in  Point  II.  They  are  outlined  here  to  give 
the  court  a  complete  view  of  potential  problems  pre- 
sented by  this  appeal. 
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CONCLUSION 

For  the  foregoing  reasons  it  is  submitted  that  the 
orders  of  the  district  court  should  be  affirmed. 
Respectfully, 

Perry  W.  Morton, 
Assistant  Attorney  General, 
Jack  D.  H.  Hays, 
United  States  Attorney, 

Phoenix,  Arizona, 
Roger  P.  Marquis, 

A.  DOJSf ALD  MiLEUR, 

Attorneys, 
Department  of  Justice,  Washington,  D.  C, 

September  1956. 
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PETITION  FOR  HEARING 

Appellants,  by  their  counsel,  hereby  petition  this  Court  for  a 
rehearing  with  the  object  of  securing  a  supplemental  opinion 


further  defining  this  Court's  direction  concerning  the  extent  of 
recovery  permissible,  if  any,  in  this  proceeding  to  one  class  of 
appellants  considered  by  this  Court  in  its  Per  Curiam  Opinion 
filed  December  3,  1956.  Said  class  of  appellants  are  those  named 
defendants  in  the  condemnation  proceeding  who  also  own  tracts 
contiguous  to  their  condemned  acreage  and  for  which  non-con- 
demned contiguous  tracts  they  have  already  been  awarded  sever- 
ance damages  but  for  which  said  non-condemned  contiguous  traas 
no  compensation  has  been  made  them  for  "aircraft  takings"  (being 
such  damage  as  is  alleged  to  have  resulted  from  four  hundred 
take-offs  and  landings  of  jet  planes  over  said  lands  at  such  low 
altitudes  as  to  amount  to  an  appropriation ) . 

No  request  for  oral  hearing  is  made  with  this  Petition.  Nor  is 
it  the  purpose  of  this  Petition  in  anywise  to  object  to  any  portion 
of  the  Per  Curiam  Opinion  rendered.  Instead,  the  sole  purpose  of 
this  Petition  is  to  insure  that  appellants  proceed  with  the  trial  of 
that  class  of  claims  above  described  in  such  forum  as  is  in  accord- 
ance with  the  intent  and  direction  of  this  Court  and  so  avoid  any 
further  delay. 

The  grounds  for  this  Petition  are  based  upon  the  following 
language  in  the  Per  Curiam  Opinion  and  particularly  upon  the 
italicized  portion  thereof: 

"The  first  is  the  claim  of  lands  contiguous  to  the  air  field  that 
take-offs  and  landings  of  four  hundred  jet  planes  per  day  over 
lands  in  more  or  less  proximity  to  the  air  field  will  amount  to 
appropriation.  We  are  clear  that,  if  any  such  right  exists  as  to 
lands  outside  the  area  condemned,  it  cannot  be  adjudicated  in 
the  present  proceeding.  //  an  owner  had  lands  here  condemned 
and  contiguous  land  lying  outside  the  boundaries,  he  would  have 
the  right  of  compensation  for  damages  suffered  by  the  whole 
tract.  But  in  this  event  he  is  already  a  defendant  and  can  appeal 
from  the  final  judgment  if  he  has  not  been  awarded  compensa- 
tion for  all  of  his  rights  taken  or  damaged." 

Appellants  are  concerned  that  if  the  Court  below  construes  this 
direction  to  refer  to  severance  damages  as  distinguished  from  "air- 


craft  takings"  on  such  non-condemned  contiguous  lands  and  if  this 
Court  did  not  intend  to  so  Hmit  permissible  recovery  in  this  pro- 
ceeding, appellants  will  again  be  required  to  appeal  to  this  Court 
or  risk  the  loss  of  compensation  for  such  takings  by  operation 
of  res  judicata.  Contrariwise,  if  the  Court  below  construes  this 
direction  to  include  the  providing  of  compensation  for  "aircraft 
takings"  in  addition  to  severance  damage  on  such  non-condemned 
contiguous  tracts  in  these  proceedings,  such  being  opposite  to  the 
appellee's  construction,  it  can  be  expected  that  appellee  might 
well  be  constrained  to  appeal,  thus  again  occasioning  further  delay. 

Therefore,  appellants  hereby  petition  this  Court  for  a  rehear- 
ing with  the  object  of  securing  a  supplemental  opinion  such  as 
will  direct  the  parties  as  to  the  intention  of  this  Court  with  respect 
to  the  above  described  class  of  claims. 

EDWARD  JACOBSON 
SNELL  &  WILMER 
400  Security  Building 
Phoenix,  Arizona 

Attorneys  for  Appellants 

MEMORANDUM  OF  POINTS  AND  AUTHORITIES 

At  the  time  of  oral  argument  before  the  Court,  discussion  was 
had  concerning  the  case  of  Boyd  v.  United  States,  222  F.  2d  493. 
This  case  appears  to  present  the  majority  rule  concerning  the 
limit  of  recovery  in  condemnation  proceedings  for  non-condemned 
tracts  which  are  contiguous  to  and  owned  by  owners  of  condemned 
tracts.  On  its  facts  the  case  presents  a  situation  of  startling  simi- 
larity to  the  case  at  bar. 

In  the  Boyd  case,  the  United  States  of  America  condemned  15.7 
acres  of  an  82  acre  farm.  The  15.7  acre  condemned  tract  was  to 
serve  as  the  northern  tip  of  a  5,139-47  acre  air  base.  The  Boyds 
objected  to  the  $1375  compensation  awarded  them  by  the  Dis- 
trict Court  in  that  it  failed  to  include  any  damages  to  the  non- 
condemned  contiguous  66.3  acres  occasioned  by  numerous 


low-flying  planes  from  the  base  occupying  the  airspace  above.  By 
the  same  token,  the  Boyds  objected  to  the  District  Court's  refusal 
to  admit  any  evidence  as  to  such  aircraft  activity  or  proof  as  to 
dimunition  in  market  value  occasioned  by  such  alleged  "aircraft 
takings." 

The  Circuit  Court  of  Appeals  (8th  Circuit),  after  reciting  the 
general  severance  damage  rule,  held: 

1.  No  compensation  should  be  awarded  in  the  condemna- 
tion proceedings  for  damage  that  might  result  to  a  con- 
tiguous tract  simply  as  a  general  consequence  of  the 
operation  of  the  air  base  which  damage  would  be  no 
different  (except  presumably  in  degree)  than  that  oc- 
casioned by  neighbors  whose  farms  adjoined  the  air  base 
but  had  no  land  condemned  therefor. 

2.  Such  "general"  damage  gives  rise  to  an  independent  right 
of  compensation  for  the  appropriation  of  an  easement 
(citing  United  States  v.  Causby,  328  U.  S.  256,  66  S.  Ct. 
1062,  90  L.  Ed.  206)  presumably  to  be  pursued  in  the 
Court  of  Claims  as  in  the  Causby  case. 

3.  The  15.7  acres  taken  by  condemnation  was  used  only  as 
the  northern  tip  of  the  air  base  properties,  and  not  as 
the  runway  or  other  key  area  which  ".  .  .  .  would  make 
it  capable  of  contributing  a  direct  and  identifiable  ele- 
ment of  depreciation,  out  of  the  componency  of  that 
which  otherwise,  as  a  matter  of  legal  certainty,  would 
simply  be  attributed  to  the  project  generally  or  as  a 
whole  .  .  .".  Therefore,  the  rule  stated  in  the  para- 
graphs numbered  1  and  2  above  applied. 

In  the  case  at  bar,  those  appellants  owning  non-condemned 
contiguous  lands  had  their  condemned  lands  used  only  as  vacant 
"border  area",  being  the  phrase  used  by  the  Court  in  the  Boyd 
case  to  illustrate  those  who  were  encompassed  by  the  rule  an- 
nounced. 

Appellants  believe  it  to  be  the  intention  of  this  Court  that  the 
rule  of  the  Boyd  case  apply  to  those  appellants  who  had  land  con- 
demned but  who  also  owned  non-condemned  contiguous  tracts 


upon  which  they  allege  "aircraft  takings".  Appellants  believe  a 
supplemental  opinion  from  this  Court  so  stating  would  materially 
aid  in  the  prompt  administration  of  justice,  the  prevention  of  fur- 
ther appeals  and  delay,  and  the  protection  of  all  parties  from  the 
possible  operation  of  the  doctrine  of  res  judicata  in  a  manner  such 
as  would  prejudice  substantive  rights. 

Respectfully  submitted, 

EDWARD  JACOBSON 
SNELL  &  WILMER 
400  Security  Building 
Phoenix,  Arizona 

Attorneys  for  Appellants 

CERTIFICATE  OF  COUNSEL 

I,  Edward  Jacobson,  counsel  for  the  appellants  in  the  above 
entitled  action,  do  hereby  certify  that  the  foregoing  petition  for  a 
rehearing  of  this  cause  and  memorandum  of  authorities  in  sup- 
port thereof  is  presented  in  good  faith  and  not  for  delay. 

EDWARD  JACOBSON 

Counsel  for  the  Appellants 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

Civil  Action  No.  18564-WM 

RALPH  O.  HUTCHENS, 

Plaintiff, 

vs. 

LOUIS  B.  FAAS ;  LEONARD  FAAS ;  WALTER 
FAAS;  RUDOLPH  FAAS;  Individually  and 
as  Partners,  Doing  Business  as  KING  O  'LAWN 
MFG.  CO.;  KING  O'LAWN,  INC.,  a  Califor- 
nia Corporation;  JANE  DOES  ONE  to  TEN, 
Inclusive;  JOHN  DOES  ONE  to  THIRTY, 
Inclusive;  DOE  CORPORATIONS  ONE  to 
TWENTY,  Inclusive;  ROE  COMPANIES, 
PARTNERSHIPS  ONE  to  TWENTY,  In- 
clusive, 

Defendants. 

REQUEST  FOR  ADMISSION  OF  FACTS 

To  Lyon  &  Lyon,  811  West  Seventh  Street,  Los  An- 
geles 17,  California,  Attorneys  for  Defendants, 
Louis  B.  Faas,  Leonard  Faas,  Walter  Faas, 
Individually  and  as  Partners,  Doing  Business 
as  King  O'Lawn  Mfg.  Co.,  and  King  O'Lawn, 
Inc.,  a  California  Corporation: 

Please  take  notice  that  the  plaintiff  hereby  re- 
quests the  defendants,  pursuant  to  Rule  36  of  the 
Federal  Rules  of  Civil  Procediu'e,  to  admit  within 
ten  (10)  days  after  service  of  this  request,  for  the 
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purposes  of  the  above-entitled  action  only,  and  [2*] 
subject  to  all  pertinent  objections  to  admissibility 
wliich  may  be  interposed  at  the  trial,  the  truth  of 
the  following  facts: 

1.  That  the  attached  advertising  piece  identified 
as  Exhibit  A  was  printed  with  the  permission  of  de- 
fendants, 

(a)  King  O'Lawn  Manufacturing  Company, 

(b)  King  O'Lawn,  Inc. 

2.  That  said  Exhibit  A  contains  four  illustra- 
tions of  lawn  edgers  and  trimmers  identified  as, 

(a)  Junior  Model, 

(b)  Gardener  Model, 

(c)  Special  Model, 

(d)  Senior  Model. 

3.  That  since  October  4,  1955,  defendants  King 
O'Lawn  Manufacturing  Company  or  King  O'Lawn, 
Inc.,  hereinafter  referred  to  jointly  as  King 
O'Lawn,  have  manufactured  lawn  trimmers  and 
edgers  of  the  structure  shown  in  said  Exhibit  A  and 
identified  as, 

(a)  Junior  Model, 

(b)  Gardener  Model, 

(c)  Special  Model, 

(d)  Senior  Model. 

4.  That  since  October  4,  1955,  defendants  King 

O'Lawn  have   sold  lawn  trimmers   and   edgers  of 

'Page  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 


Louis  B.  Faas,  et  al.,  etc.  5 

the  structure  shown  in  said  Exhibit  A  and  identi- 
fied as, 

(a)  Junior  Model, 

(b)  Gardener  Model, 

(c)  Special  Model, 

(d)  Senior  Model. 

5.  That  said  illustrations  of, 

(a)  Junior  Model, 

(b)  Gardener  Model, 

(c)  Special  Model, 

(d)  Senior  Model,  [3] 

in  said  Exhibit  A  dej^ict  a  lawn  edger  and  trimmer 
having  an  engine-supporting  base  mounted  on 
wheels,  which  base  can  be  angularly  adjusted  rela- 
tive to  the  surface  on  which  said  wheels  rest. 

6.  That  said  illustrations  of  , 

(a)  Junior  Model, 

(b)  Gardener  Model, 

(c)  Special  Model, 

(d)  Senior  Model, 

in  said  Exhibit  A  depict  a  lawn  edger  and  trimmer 
having  a  rigid  rotatable  cutting  member  that  can 
be  driven  at  a  desired  constant  speed,  and  at  a 
speed  that  is  independent  of  the  rate  at  which  the 
lawn  trimmer  and  edger  is  manually  moved  by  the 
upwardly  and  rearwardly  extending  handle  forming 
a  part  of  the  device. 
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7.  That  said  illustrations  of 

(a)  Junior  Model, 

(b)  Gardener  Model, 

(c)  Special  Model, 

(d)  Senior  Model, 

in  said  Exhibit  A  show  an  elongate  member  extend- 
ing forwardly  from  one  side  of  the  engine-support- 
ing base  with  said  member  being  so  mounted  on 
said  base  that  said  base  and  member  are  concur- 
rently adjustable  in  angular  relationship  to  the  sur- 
face on  which  the  supporting  wheels  of  said  base 
rest. 

8.  That  said  illustrations  of 

(a)  Junior  Model, 

(b)  Gardener  Model, 

(c)  Special  Model, 

(d)  Senior  Model, 

in  said  Exhibit  A  show  an  elongate  member  extend- 
ing forwardly  from  one  side  of  the  engine-support- 
ing base,  which  member  rotatably  supports  a  rigid 
cutter  adjacent  the  forward  end  thereof. 

9.  That  the  rotatable  cutter  shoTMi  in  said  illus- 
trations of,  [4] 

(a)  Junior  Model, 

(b)  Gardener  Model, 

(c)  Special  Model, 
'(d)  Senior  Model, 
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in  said  Exhibit  A  can  enter  an  area  for  trimming 
and  edging  purposes  which  is  too  small  to  accommo- 
date the  engine-supporting  base  of  the  device. 

10.  That  the  rotatable  cutter  shown  in  said  il- 
lustrations of 

(a)  Junior  Model, 

(b)  Gardener  Model, 

(c)  Special  Model, 

(d)  Senior  Model, 

in  Exhibit  A  can  be  driven  at  a  desired  constant 
speed  when  disposed  in  an  area  too  small  to  accom- 
modate the  engine-supporting  base  of  the  device. 

11.  That  the  rotatable  cutter  shown  in  said  il- 
lustrations of 

(a)  Junior  Model, 

(b)  Gardener  Model, 

(c)  Special  Model, 

(d)  Senior  Model, 

in  Exhibit  A  can  be  driven  at  a  desired  constant 
speed  when  disposed  in  a  vertical  or  horizontal  po- 
sition, or  a  position  there-between. 

Dated:  December  2,  1955. 

WILLIAM  C.  BABCOCK, 
FREDERICK  E.  MUELLER, 

By  /s/  WILLIA^l  C.  BABCOCK, 

Attorneys  for  Plaintiff. 

Affidavit  of  service  by  mail  attached. 
[Endorsed]  :     Filed  December  5,  1955. 
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[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  INTERROGATORIES 
TO  DEFENDANTS 

To  Lyon  &  Lyon,  811  West  Seventh  Street,  Los 
Angeles  17,  California,  Attorneys  for  Defend- 
ants, Louis  B.  Faas,  Leonard  Faas,  Walter 
Faas,  Individually  and  as  Partners,  Doing- 
Business  as  King  O'Lawn  Mfg.  Co.,  and  King 
O'Lawn,  Inc.,  a  California  Corporation: 

The  plaintiff  requests  that  each  of  the  defend- 
ants named  above  answer  under  oath  in  accordance 
with  Rule  33  of  the  Federal  Rules  of  Civil  Pro- 
cedure, the  following  interrogatories: 

1.  Have  either  of  the  defendants.  King  O'Lawn 
Mfg.  Co.,  or  Kmg  O'Lavni,  Inc.,  hereinafter  re- 
ferred to  jointly  as  King  O'Lavvm,  [8]  author- 
ized the  printing  of  the  advertising  piece  attached 
hereto  and  identified  as  Exhibit  Af 

2.  Have  either  of  the  defendants  King  O'Lavm 
since  October  4,  1955,  manufactured  lawn  edgers 
and  trimmers  as  shown  in  said  Exhibit  A  that  are 
titled  therein  as 

(a)  Junior  Model, 

(b)  Gardener  Model, 

(c)  Special  Model, 

(d)  Senior  Model? 

3.  Have  either  of  the  defendants  King  O'Lawn 
since  October  4, 1955,  sold  lavni  edgers  and  trimmers 
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as  shown  in  said  Exliibit  A  that  are  titled  therein 
as 

(a)  Junior  Model, 

(b)  Gardener  Model, 

(c)  Special  Model, 

(d)  Senior  Model? 

4.  Does  said  advertising  piece,  Exhibit  A,  depict 
a  portion  of  the  externally  viewable  structure  of 
models 

(a)  Junior  Model, 

(b)  Gardener  Model, 

(c)  Special  Model, 

(d)  Senior  Model, 

as  manufactured  by  the  defendants  King  O'Lawn 
since  October  4,  1955? 

5.  If  the  answer  to  any  one  of  the  Interroga- 
tories 4(a),  4(b),  4(c),  or  4(d)  is  negative,  what 
are  the  differences  in  structure  of  the  edger  manu- 
factured from  that  shown  in  said  Exhibit  A? 

6.  Does  said  advertising  piece,  Exhibit  A,  depict 
a  portion  of  the  externally  viewable  structure  of 
models 

(a)  Junior  Model, 

(b)  Gardener  Model, 

(c)  Special  Model,  [9] 

(d)  Senior  Model, 

sold  by  the  defendants  King  O'Lawn  since  October 
4,  1955? 
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7.  If  the  answer  to  any  one  of  the  Interroga- 
tories 6(a),  6(b),  6(c),  or  6(d)  is  negative,  state 
the  differences  in  structure  of  the  edger  sold  from 
that  shown  in  said  Exhibit  A. 

8.  On  what  date  was  said 


(a) 

Junior  Model, 

(b) 

Gardener  Model, 

(c) 

Special  Model, 

(d) 

Senior  Model 

first  sold  by  the  defendants  King  O'Lawn? 

9.    On  what  date  was  said 

(a) 

Junior  Model, 

(b) 

Gardener  Model, 

(c) 

Special  Model, 

(d) 

Senior  Model 

first     manufactured     bj'     the     defendants 

O'Lawnl 

1 

10.    Does  the 

(a) 

Junior  Model, 

(b) 

Gardener  Model, 

(c) 

Special  Model, 

(d) 

Senior  Model 

King 


as  shown  in  said  Exhibit  A  include  an  engine 
adapted  to  drive  a  rotating  cutter  at  a  constant 
speed,  irrespective  of  the  rate  at  which  the  edger  is 
manually  moved  over  the  ground? 
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11.  Does  the 

(a)  Junior  Model, 

(b)  Gardener  Model, 

(c)  Special  Model, 

(d)  Senior  Model 

as  shown  in  said  Exhibit  A  include  a  wheel-sup- 
ported base  on  which  an  engine  is  mounted,  which 
base  may  be  angularly  adjusted  relative  to  the  sur- 
face on  which  said  wheels  rest? 

12.  Can  the  rotating  cutter  of  the 

(a)  Junior  Model, 

(b)  Gardener  Model, 

(c)  Special  Model, 

(d)  Senior  Model 

be  inserted  for  trimming  or  edging  purposes  into 
an  area  that  is  too  small  for  the  engine-supporting 
portion  of  the  device  to  enter  I 

13.  If  the  answer  to  Interrogatories  12(a), 
12(b),  12(c),  or  12(d)  is  in  the  affirmative,  can  the 
cutter  be  driven  at  a  substantially  constant  speed  ? 

14.  If  the  answer  to  Interrogatories  12(a), 
12(b),  12(c),  or  12(d)  is  in  the  affirmative,  can  the 
cutter  be  driven  at  a  substantially  constant  speed 
when  the  engine-supporting  portion  of  the  device 
is  stationary? 

15.  At  the  trial  hearing  will  defendants  contend 
that  any  one  of  the  patents  listed  in  Paragraph  IX 
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of  their  Answer  to  plaintiff's  Amended  Complaint 
discloses  a  device  having  an  engine-driven  rotatable 
cutter,  which  cutter  can  be  driven  at  a  substan- 
tially constant  speed  when  disposed  in  an  area  too 
small  for  the  engine-supporting  portion  of  the  de- 
vice to  enter? 

16.  If  the  answer  to  Interrogatory  No.  15  is  in 
the  affirmative,  state  which  of  the  patents  will  be 
relied  upon  as  disclosing  a  device  capable  of  so  op- 
erating. 

17.  Will  defendants  contend  at  the  trial  that  any 
one  of  them,  more  than  one  year  prior  to  March  14, 
1949,  the  filing  date  of  the  application  which  re- 
sulted in  Letters  Patent  No.  2,618,919, 

(a)  made, 

(b)  used, 

(c)  sold, 

a  device  as  defined  in  at  least  one  claim  of  said 
patent?  [11] 

18.  If  the  answer  to  Interrogatories  17(a), 
17(b)  or  17(c)  is  in  the  affirmative,  state  the  names 
of  said  defendants. 

19.  Will  the  defendants  contend  at  the  trial 
that  more  than  one  year  prior  to  March  14,  1949,  the 
filing  date  of  the  application  which  resulted  in 
Letters  Patent  No.  2,618,919,  Sam  H.  Boggs, 

(a)     made, 
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(b)  used, 

(c)  sold, 

a  device  as  defined  in  at  least  one  claim  of  said 
patent? 

20.  Will  defendants  contend  at  the  trial  that 
more  than  one  year  prior  to  Jime  16,  1950,  the  filing 
date  of  the  application  which  resulted  in  Letters 
Patent  No.  2,719,398,  Sam  H.  Boggs, 

(a)  made, 

(b)  used, 

(c)  sold, 

a  device  as  defined  in  at  least  one  claim  of  said 
patent? 

21.  If  the  answer  to  Interrogatories  19(a), 
19(b),  19(c)  is  in  the  affirmative,  describe  said 
device. 

22.  If  the  answer  to  Interrogatories  20(a), 
20(b),  20(c)  is  in  the  affirmative,  describe  said  de- 
vice. 

23.  What  have  been  the  operating  functions  of, 

(a)  King  O'Lawn  Manufacturing  Company, 
Los  Angeles,  California. 

(b)  King   O'Lawn,   Inc.,   a   corporation,   Los 
Angeles,  California, 

since  November  25,  1952,  to  the  present  date  ? 
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24.  What  are  the  names  of  the  directors  and  the 
length  of  sei^ice  of  each  as  such  of  King  O'Lawn, 
Inc.,  since  November  25,  1952,  to  the  present  date  ? 

25.  What  are  the  names  of  the  officers  and  the 
length  of  ser\dce  of  each  as  such  of  King  O'Lawn 
Manufacturing  Compam^  since  November  25,  1952, 
to  the  present  date  1  [12] 

26.  Has 

(a)  King  O'Lawn  Manufacturing  Company, 

(b)  King  O'Lawn,  Inc., 

since  November  25,  1952,  made  assignment  for  the 
benefit  of  creditors'? 

27.  If  the  answer  to  Interrogatories  26(a)  or 
26(b)  is  in  the  affirmative,  state  in  detail  the  cir- 
cumstances surroimding  said  assignment,  and  give 
the  names  of  the  creditors  for  whom  said  assign- 
ment was  made. 

28.  Has 

(a)  King  O'Lawn  Manufacturing  Company, 

(b)  King  O'Lawn,  Inc., 

at  any  period  since  November  25,  1952,  been  op- 
erated by  an  assignee? 

29.  If  the  answer  to  Interrogatories  28(a)  or 
28(b)  is  in  the  affirmative,  what  is  the  name  and 
address  of  said  assignee,  and  what  are  the  dates 
between  which  assignee  acted  in  an  operating  ca- 
pacity ? 
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30.  What  portion  of  King  O'Lawn  Manufac- 
turing Company  is  0T;\Tied  by 

(a)  Louis  B.  Fass, 

(b)  Leonard  Faas, 

(c)  Walter  Faas, 

(d)  Rudolph  Faas^ 

Please  take  notice  that  a  copy  of  such  answers 
must  be  served  upon  the  undersigned  within  fifteen 
(15)  days  after  the  service  of  these  interrogatories. 

Dated:  December  1,  1955. 

WILLIAM  C.  BABCOCK, 

FREDERICK  E.  MUELLER, 

By  /s/  WILLIAM  C.  BABCOCK, 

Attorneys  fo^^  Plaintiff. 

[Endorsed] :  Filed  December  5,  1955.  [13] 


[Title  of  District  Court  and  Cause.] 

DEFENDANTS'  ANSWERS  TO  PLAINTIFF'S 
INTERROGATORIES 

Comes  now  defendants  and  in  answer  to  Inter- 
rogatories propounded  by  Plaintiff,  submit  the  fol- 
lowing : 

I. 
Interrogatory  I: 

Have  either  of  the  defendants,  King  O  'Lawn  Mfg. 
Co.,  or  King  O'Lawn,  Inc.,  hereinafter  referred  to 
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jointly  as  King  O'Lawn,  authorized  the  print- 
ing of  the  advertising  piece  attached  hereto  and 
identified  as  Exhibit  A? 

Answer  to  Interrogatory  I; 

Yes.  [16] 

II. 

Interrogatory  II: 

Have  either  of  the  defendants  King  O'Lawn 
since  October  4,  1955,  manufactured  lawn  edgers 
and  trimmers  as  shown  in  said  Exhibit  A  that  are 
titled  therein  as 

(a)  Junior  Model, 

(b)  Gardener  Model, 

(c)  Special  Model, 

(d)  Senior  Model? 

Answer  to  Interrogatory  II : 

Yes. 

III. 
Interrogatory  III: 

Have  either  of  the  defendants  King  O'Lawn 
since  October  4, 1955,  sold  lawn  edgers  and  trimmers 
as  shown  in  said  Exhibit  A  that  are  titled  therein 
as 

(a)  Junior  Model, 

(b)  Gardener  Model, 

(c)  Special  Model, 

(d)  Senior  Model? 

Answer  to  Interrogatory  III : 
Yes. 
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IV. 

Interrogatory  IV: 

Does  said  advertising  piece,  Exhibit  A,  depict  a 
portion  of  the  externally  viewable  structure  of 
models 

(a)  Junior  Model, 

(b)  Gardener  Model, 

(c)  Special  Model, 

(d)  Senior  Model,  [17] 

as  manufactured  by  the  defendants  King  O'Lawn 
since  October  4,  1955? 

Answer  to  Interrogatory  IV: 

Yes. 

V. 

Interrogatory  V: 

If  the  answer  to  any  one  of  the  Interrogatories 
4(a),  4(b),  4(c),  or  4(d)  is  negative,  what  are  the 
differences  in  structure  of  the  edger  manufactured 
from  that  shown  in  said  Exhibit  A? 

Answer  to  Interrogatory  V: 

See  answer  to  Interrogatory  IV. 

VI. 

Interrogatory  VI: 

Does  said  advertising  piece.  Exhibit  A,  depict  a 
portion  of  the  externally  viewable  structure  of 
models 

(a)  Junior  Model, 

(b)  Gardener  Model, 
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(c)  Special  Model, 

(d)  Senior  Model, 

sold  by  the  defendants  King  O'Lawn  since  October 
4,  1955? 

Answer  to  Interrogatory  VI : 

Yes. 

VII. 
Interrogatory  VII: 

If  the  answer  to  any  one  of  the  Interrogatories 
6(a),  6(b),  6(c),  or  6(d)  is  negative,  state  the  dif- 
ferences in  structure  of  the  edger  sold  from  that 
shown  in  said  Exhibit  A. 

Answer  to  Interrogatory  VII: 

See  answer  to  Interrogatory  VI.  [18] 

Interrogatory  VIII: 
On  what  date  was  said 

(a)  Jimior  Model, 

(b)  Gardener  Model, 

(c)  Special  Model, 

(d)  Senior  Model 

first  sold  by  the  defendants  King  O'Lawn? 

Answer  to  Interrogatory  VIII: 

(a)  Approximately  December  of  1950, 

(b)  Approximately  July  of  1949, 

(c)  Approximately  July  or  August,  1951, 

(d)  Approximately  July  or  August,  1951. 
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IX. 
Interrogatory  IX: 

On  what  date  was  said 

(a)  Junior  Model,     . 

(b)  Gardener  Model, 

(c)  Special  Model, 

(d)  Senior  Model 

first  manufactured  by  the  defendants  King 
O'Lawn? 

Answer  to  Interrogatory  IX: 

(a)  Approximately  December  of  1950, 

(b)  Approximately  July  of  1949, 

(c)  Approximately  July  or  August,  1951, 

(d)  Approximately  July  or  August,  1951. 

X. 

Interrogatory  X: 

Does  the 

(a)  Junior  Model, 

(b)  Gardener  Model,  [19] 

(c)  Special  Model, 

(d)  Senior  Model 

as  shown  in  said  Exhibit  A  include  an  engine 
adapted  to  drive  a  rotating  cutter  at  a  constant 
speed,  irrespective  of  the  rate  at  which  the  edger 
is  manually  moved  over  the  ground? 

Answer  to  Interrogatory  X: 
Yes. 
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XI. 

Interrogatory  XI: 

Does  the 

(a)  Junior  Model, 

(b)  Gardener  Model, 

(c)  Special  Model, 

(d)  Senior  Model 

as  shown  in  said  Exhibit  A  include  a  wheel-sup- 
ported base  on  which  an  engine  is  mounted,  which 
base  may  be  angularly  adjusted  relative  to  the  sur- 
face on  which  said  wheels  rest? 

Answer  to  Interrogatory  XI: 

Yes.  In  each  model  (a),  (b),  (c),  and  (d)  the 
base  is  supported  by  two  rear  wheels  and  one  for- 
ward wheel.  The  supporting  arm  for  the  forward 
wheel  may  be  angularly  adjusted  relative  to  the 
base,  so  that  the  base  may  be  angiilarly  adjusted 
about  the  axis  of  the  rear  wheels,  thereby  to  adjust 
the  base  angularly  relative  to  the  ground. 

XII. 

Interrogatory  XII: 

Can  the  rotating  cutter  of  the 

(a)  Junior  Model, 

(b)  Gardener  Model, 

(c)  Special  Model,  [20] 

(d)  Senior  Model 

be  inserted  for  trimming  or  edging  purposes  into 
an  area  that  is  too  small  for  the  engine-supporting 
portion  of  the  device  to  enter? 
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Answer  to  Interrogatory  VII : 

No.  The  front  wheel  in  each  model  (a),  (b),  (c), 
and  (d)  extends  forward  substantially  to  the  axis 
of  the  cutter  blade,  and  the  distance  between  the 
remote  sides  of  the  wheel  and  cutter  blade  is  sub- 
stantially the  same  as  the  engine-supporting  portion 
of  the  device  when  the  cutter  blade  is  in  a  vertical 
position,  and  is  greater  than  the  engine-supporting 
portion  when  the  cutter  is  in  its  horizontal  position. 

XIII. 
Interrogatory  XIII: 

If  the  answer  to  Interrogatories  12(a),  12(b), 
12(c),  or  12(d)  is  in  the  affirmative,  can  the  cutter 
be  driven  at  a  substantially  constant  speed? 

Answer  to  Interrogatory  XIII: 
No  answer  required. 

XIV. 

Interrogatory  XIV: 

If  the  answer  to  Interrogatories  12(a),  12(b), 
12(c),  or  12(d)  is  in  the  affirmative,  can  the  cutter 
be  driven  at  a  substantially  constant  speed  when 
the  engine-supporting  portion  of  the  device  is  sta- 
tionary ? 

Answer  to  Interrogatory  XIV: 
No  answer  required.  [21] 
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XY. 

Interrogatory  XV: 

At  the  trial  hearing  will  defendants  contend  that 
any  one  of  the  patents  listed  in  Paragraph  IX  of 
their  Answer  to  plaintiff's  Amended  Complaint  dis- 
closes a  device  having  an  engine-driven  rotatable 
cutter,  which  cutter  can  be  driven  at  a  substantially 
constant  speed  when  disposed  in  an  area  too  small 
for  the  engine-supporting  portion  of  the  device  to 
enter  ? 

Answer  to  Interrogatory  XV: 

Yes. 

XVI. 
Interrogatory  XVI : 

If  the  answer  to  Interrogatory  No.  15  is  in  the 
affirmative,  state  which  of  the  patents  Avill  be  relied 
upon  as  disclosing  a  device  capal3le  of  so  operating. 

Answer  to  Interrogatory  XVI : 

1.  Martin— 827,548,  issued  July  31,  1906. 

2.  Reed— 1,141,268,  issued  June  1,  1915. 

3.  Dibble— 1,798,402,  issued  Mar.  31,  1931. 

4.  Seymour— 1,447,606,  issued  Mar.  6,  1923. 

5.  Adams— 2,354,095,  issued  July  18,  1944. 

6.  Hillyer— 2,365,408,  issued  Dec.  19,  1944. 

7.  Arsneau— 2,435,192,  issued  Feb.  3,  1948. 

8.  Irwin,  Jr.— 2,439,607,  issued  Apr.  13,  1948. 

9.  Moss,  et  al.— 2,524,466,  tiled  Sept.  26,  1946. 

10.  McKinstry— 2,597,017,  filed  May  9,  1949. 

11.  Knight*— 2,274,902,  issued  Mar.  3,  1942. 


*Notice  of  this  United  States  patent  is  given 
under  Title  35,  U.S.C.  Section  282,  and  a  copy  is 
attached  hereto.  [22] 
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XVII. 

Interrogatory  XVII: 

Will  defendants  contend  at  the  trial  that  any  one 
of  them,  more  than  one  year  prior  to  March  14, 
1949,  the  filing  date  of  the  application  which  re- 
sulted in  Letters  Patent  No.  2,618,919, 

(a)  made, 

(b)  used, 

(c)  sold, 

a  device  as  defined  in  at  least  one  claim  of  said 
patent  ? 

Answer  to  Interrogatory  XVII: 

No,  inasmuch  as  defendants  are  unable  to  find 
any  claim  in  the  Hutchens  Letters  Patent  No. 
2,618,919  which  defines  a  device  made,  used,  or  sold 
at  any  time  by  defendants,  including  specifically 
any  of  the  models  shown  in  Exhibit  A. 

XVIII. 

Interrogatory  XVIII: 

If  the  answer  to  Interrogatories  17(a),  17(b)  or 
17(c)  is  in  the  affirmative,  state  the  names  of  said 
defendants. 

Answer  to  Interrogatory  XVIII: 
No  answer  required. 

XIX. 

Interrogatory  XIX : 

Will  the  defendants  contend  at  the  trial  that  more 
than  one  year  prior  to  March  14,  1949,  the  filing 
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date  of  the  aj)plieation  which  resulted  in  Letters 
Patent  No.  2,618,919,  Sam  H.  Boggs, 

(a)  made, 

(b)  used, 

(c)  sold 

a  device  as  defined  in  at  least  one  claim  of  said 
patent?  [23] 

Answer  to  Interrogatory  XIX: 

No,  but  defendants  will  contend  that  none  of  the 
claims  of  the  Hutchens  Letters  Patent  No.  2,618,919 
define  a  de^Hce  which  is  patentably  distinct  from 
the  device  depicted  in  the  Sam  H.  Boggs  patent 
No.  2,538,230;  and  defendants  will  further  contend 
that  Sam  H.  Boggs  did,  prior  to  his  filing  date  of 
December  27,  1947,  (a)  make,  (b)  use,  and  (c)  sell 
at  least  one  lawn  trimmer  substantially  identical  to 
the  drawings  of  said  patent,  and  that  the  drawings 
in  said  i:>atent  Avere  prepared  from  an  actual  oper- 
ating model  of  said  lawn  trimmer. 

XX. 

Interrogatory  XX : 

Will  defendants  contend  at  the  trial  that  more 
than  one  year  prior  to  June  16,  1950,  the  filing  date 
of  the  application  which  resulted  in  Letters  Patent 
No.  2,719,398,  Sam  H.  Boggs, 

(a)  made, 

(b)  used, 

(c)  sold. 
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a  device  as  defined  in  at  least  one  claim  of  said 
patent? 

Answer  to  Interrogatory  XX : 

No,  ])ut  defendants  will  contend  that  none  of  the 
claims  of  the  Hutchens  Letters  Patent  No.  2,719,398 
define  a  device  which  is  patentably  distinct  from 
the  device  depicted  in  the  Sam  H.  Boggs  patent 
No.  2,538,230;  and  defendants  will  [24]  further 
contend  that  Sam  H.  Boggs  did,  prior  to  his  filing 
date  of  December  27,  1947,  (a)  make,  (b)  use,  and 
(c)  sell  at  least  one  lawn  trimmer  substantially 
identical  to  the  drawings  of  said  patent,  and  that 
the  drawings  in  said  patent  w^ere  prepared  from  an 
actual  operating  model  of  said  lawn  trimmer. 

XXI. 

Interrogatory  XXI: 

If  the  answer  to  Interrogatories  19(a),  19(b), 
19(c)  is  in  the  affirmative,  describe  said  device. 

Answer  to  Interrogatory  XXI: 
No  answer  required. 

XXII. 

Interrogatory  XXII : 

If  the  answer  to  Interrogatories  20(a),  20(b), 
20(c)  is  in  the  affirmative,  describe  said  device. 

Answer  to  Interrogatory  XXII: 
No  answer  required. 
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XXIII. 
Interrogatory  XXIII : 

AVhat  have  been  the  operating  functions  of, 

(a)  King  O'Lawn  Manufacturing  Company, 
Los  Angeles,  California, 

(b)  King  O'Lawn,  Inc.,  a  corporation,  Los 
Angeles,  California, 

since  November  25,  1952,  to  the  present  date? 

Answer  to  Interrogatory  XXIII: 

(a)  Manufacturing  and  selling  power  mowers 
and  power  edgers,  attachments,  parts  and 
accessories;  [25] 

(b)  King  O'Lawn,  Inc.,  is  an  inactive  com- 
pany, has  conducted  no  business  whatso- 
ever, and  is  without  assets  or  liabilities. 

XXIV. 

Interrogatory  XXIV: 

What  are  the  names  of  the  directors  and  the 
length  of  service  of  each  as  such  of  King  O'Lawn, 
Inc.,  since  November  25,  1952,  to  the  present  date? 

Answer  to  Interrogatory  XXIV: 

Louis  D.  Faas,  since  May  6,  1954. 
Leonard  A.  Faas,  since  May  6,  1954. 
Bernice  H.  Faas,  since  May  6,  1954. 
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XXV. 

Interrogatory  XXV : 

What  are  the  names  of  the  officers  and  the  length 
of  service  of  each  as  such  King  O'Lawn  Manufac- 
turing Company,  since  November  25,  1952,  to  the 
present  date? 

Answer  to  Interrogatory  XXV: 

No  officers,  as  King  O'Lawn  Manufacturing  Com- 
pany is  a  co-partnership. 

XXVI. 

Interrogatory  XXVI : 
Has 

(a)  King  O'La^vn  Manufacturing  Company 

(b)  King  O'Lawn,  Inc. 

since  November  25,  1952,  made  assignment  for  the 
benefit  of  creditors'? 

Answer  to  Interrogatory  XXVI : 

(a)  Yes. 

(b)  No.  [26] 

XXVII. 

Interrogatory  XXVII : 

If  the  answer  to  Interrogatories  26(a)  or  26(b) 
is  in  the  affirmative,  state  in  detail  the  circum- 
stances surrounding  said  assignment,  and  give  the 
names  of  the  creditors  for  whom  said  assignment 
was  made. 
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Answer  to  Interrogatory  XXVII: 

A  copy  of  the  assignment  of  February  1,  1955, 
is  attached  hereto: 

The  names  of  the  creditors  are  as  follows: 

Acme  Gasket,  Inc. 

Acme  Grreen  Printing  Co. 

AddressogTaph  Sales  &  Service 

Albright  Display  Co. 

Albrights 

Alemite  Co. 

Amazol  Co. 

Angelus  Steel  Treating  Co. 

Andrews  Hardware  &  Metal 

Arrow  Paint  Co. 

T.  Ashbrook 

Associated  Graphic  Arts 

Acme  Fast  Freight,  Inc. 

Ad-Craft  Sign  Co.,  Inc. 

American  Linen  Supply  Co. 

W.  A.  Bullis 

Bearing  House 

Bell  Equipment  Co. 

Andrew  Brown  Co. 

W.  M.  Butcher  &  Ethel  L.  Butcher 

Berg  Typewriter  Co.  [27] 

City  Business  Directory  Publishers 

C  &  H  Supply  Co. 

California  Spring  Co. 

A.  M.  Castle  Co. 

Clinton  Machine  Co. 
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Coast  Die  Casting  Co. 

Cold  Metal  Products 

Cook  Heat  Treating,  Inc. 

Cox  Photo  Service 

Crucible  Steel  Co.  of  America 

Container  Corp.  of  America 

Cincinnati  Gas  &  Electric  Co. 

Cincinnati  &  Suburban  Bell  Telephone  Co. 

California  Mfg.  Association 

Darnell  Corporation 

Die  Cast  Products,  Inc. 

Daily  Grinding  Co. 

Degen-Fiege  Co. 

Deutsch  Co. 

Dister  Printing  Co. 

Drake  Steel  Co. 

Ducommun  Metals  and  Supply 

Dunning  Iron  Store 

Reuben  H.  Donnelley  Corp. 

Electro  Castings  Co. 

Electric  Equipment  Co. 

Empire  Tool  Co. 

Fondron  Dust  Cloth  &  Wiping  Rag  Co. 

Francis  F.  Folaron 

F  &  F  Sheet  Metal  Co. 

Ferrell  Electric  Co. 

Fibreboard  Products,  Inc.  [28] 

Fowler  Kenworthy  Electric  Co. 

Franklin  Plastics 

Fullerton  Mfg.  Co. 

Fafnir  Bearing  Co. 

Garden  Supply  Merchandiser 
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Gates  Rubber  Co. 

Goodyear  Tire  &  Rubber  Co. 

Golden  State  Advertising  Co. 

Hardware  News 

Honorbilt,  Inc. 

Hardware  Age 

Hamilton  Sign  Co. 

Julius  Herman  Corp. 

Ideal  Hardware  Co. 

International  Harvester  Co. 

Indus  Corporation 

Johnson  Aliuninum  Co. 

Justice  Co. 

Kensco,  Inc. 

K  &  L  Pattern  Co. 

Kirkhill  Rubber  Co. 

K.D.K.  Products  Co. 

Kwikset  Lock,  Inc. 

Kleen  Towel  Service  Co. 

Erwin  Lamps 

Layton  Rentals 

Les  Stark  Florist 

O.  D.  Lems 

Link  Belt  Co. 

Lyon  &  Lyon 

Lyon  Metal  Products,  Inc. 

Martha's  Fountain  Grill 

Miller-Barnes  Oil  Co. 

Machinists  Tool  &  Supply  [29] 

Maltby  Co. 

Mantz  Co. 

Meyer  Sheet  Metal  Co. 
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Micro  Precision  Co. 

J.  W.  Minder  Chain  Co. 

Musto  Keenan  Co. 

Ben  Miller,  Inc. 

North  American  Van  Lines 

Nice  Ball  Bearing"  Co. 

National  Sanitary  Supply 

New  Departure 

Nu  Chem  Products 

National  Carloading  Corp. 

Oscar  &  Associates,  Inc. 

Orange  County  Printing  Co. 

Overton  Foundry 

Pacific  Telephone  &  Telegraph  Co. 

Pacific  File  Co. 

Park  Adding  Machine  Co. 

Peck  Steel  &  Die  Supply 

Phoenix  Castor  Co.,  Inc. 

Pitney  Bowes 

Pacifi-C  Ports 

Rawlins  Bros. 

Rempel  Lumber  &  Bldg.  Material  Co. 

Hotel  Sherman 

Southern  Calif.  Edison  Co. 

Stor-Dor  Forwarding  Co. 

Southern  Calif.  Gas  Co. 

R.  R.  Shackelford 

Signode  Steel  Strapping  Co. 

Shepherd  Tractor  [30] 

Smith  &  Williams 

Shultz  Steel  Co. 

Southern  Bolt  Co. 
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So.  Gate  Rubber  Stamp 

Standard  Oil  Co. 

S.K.F.  Industries,  Inc. 

Savage  Auto  Supply 

J.  J.  Stephensen 

Strauss  Dec.  &  Exp.  Co.,  Inc. 

Standard  Oil  Co. 

Timken  Roller  Bearing  Co. 

Torrington  Co. 

Tubesales 

Times-Mirror  Co. 

Transport  Clearings 

Union  Oil  of  California 

Underwood  Corporation 

Van  Z  Office  Supply 

Universal  Carloading  &  Dist.  Co. 

Wales  Strippit  Corp. 

Western  Metal  Co. 

Woods  General  Tire  Co. 

Western  Gear  Works 

Wilson's  Motor  Freight 

Richard  L.  Wheelwright 

Western  Union  Telegraph  Co. 

Ziegler  Steel  Service 

Ziegler  Hardware  Co. 

Zenith  Die  Cast  Co. 

Zenith  Screw  Products  [31] 

XXVIII. 

Interrogatory  XXVIII : 
Has  I 

(a)  King  O'Lawn  Manufacturing  Company 
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(b)  King  O'Lawn,  Inc. 

at  any  period  since  November  25,  1952,  been  oper- 
ated by  an  assignee? 

Answer  to  Interrogatory  XVIII : 

(a)  Yes. 

(b)  No. 

XXIX. 

Interrogatory  XXIX: 

If  the  answer  to  Interrogatories  28(a)  or  28(b) 
is  in  the  affirmative,  wbat  is  the  name  and  address 
of  said  assignee,  and  what  are  the  dates  between 
which  assignee  acted  in  an  operating  capacity? 

Answer  to  Interrogatory  XXIX: 

The  assignee  of  King  O'Lawn  Manufacturing 
Company  is:  Credit  Managers  Association  of 
Southern  California,  M.  W.  Engieman,  1501  West 
Eighth  Street,  Los  Angeles  17,  California. 

The  assignee  has  been  operating  the  King 
O'Lawn  Manufacturing  Company  since  February 
2,  1955,  and  is  still  operating  the  business  as  of  this 
date,  December  8,  1955. 

XXX. 

Interrogatory  XXX: 

What  portion  of  King  O'Lawn  Manufacturing 
Company  is  owned  by 

(b)  Leonard  Faas 
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(c)  TValter  Faas 

(d)  Rudolph  Faas?  [32] 

Answer  to  Interrogatory  XXX: 

(a)  Louis  D.  Faas,  25% 

(b)  Leonard  Faas,  25% 

(c)  Walter  Faas,  Xone 

(d)  Rudolph  Faas,  None 

The  foregoing  answers  are  made  without  preju- 
dice to  modification  or  correction  should  any  error 
be  found  or  additional  information  obtained. 

/s/  LOUIS  FAAS, 

/s/  LEONARD  FAAS. 

KING  O'LAWN  MFG.  CO., 

By  /s/  LOUIS  D.  FAAS, 
Partner ; 

/s/  LEONARD  FAAS, 
Partner. 

State  of  California, 
County  of  Los  Angeles — ss. 

Subscribed  and  sworn  to  before  me  this  10th  day 
of  December,  1955. 

[Seal]        /s/  KARAWAY  KENTON, 
Notary  Pul^lic   in  and  for  the   County  and   State 
Above  Named. 

My  commission  expires  Aug.  24,  1956.  [33] 
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General  Assignment 

This  Assignment,  made  this  1st  day  of  Febmary, 
1955,  by  Louis  D.  Faas,  Bernice  H.  Faas,  Leonard 
A.  Faas  and  Genevieve  E.  Faas,  a  Co-Partnership 
dba  King  O'Lawn  Manufacturing  Co.,  South  Gate, 
parties  of  the  first  part,  hereinafter  referred  to  as 
assignor,  to  M.  W.  Engleman  of  Los  Angeles,  Cali- 
fornia, party  of  the  second  part,  hereinafter  re- 
ferred to  as  assignee. 

Witnesseth:  That  said  assignor,  for  and  in  con- 
sideration of  the  covenants  and  agreements  to  be 
performed  by  the  party  of  the  second  part,  as  here- 
inafter contained,  and  of  the  sum  of  One  Dollar 
($1.00)  to  assignor  in  hand  paid  by  said  assignee, 
receipt  whereof  is  hereby  acknowledged,  does  by 
these  presents  grant,  bargain,  sell,  assign,  convey 
and  transfer  unto  said  assignee,  his  successors  and 
assigns,  in  trust,  for  the  benefit  of  assignor's  credi- 
tors generally,  all  of  the  propert}-  of  the  assignor 
of  every  kind  and  nature  and  wheresoever  situated, 
both  real  and  personal,  and  any  interest  or  equity 
therein  not  exempt  from  execution,  including  all 
that  certain  stock  of  merchandise,  store  furniture 
and  fixtures,  book  accounts,  books,  bills  receivable, 
cash  on  hand,  choses  in  action,  insurance  policies, 
and  all  other  personal  property  of  every  kind  and 
nature  situated  in  or  pertaining  to  that  store  and 
now  o^vned  and  conducted  b}'  said  assignor,  at  5216 
Chakemco  Street,  in  the  City  of  South  Gate,  County 
of  Los  Angeles,  State  of  California,  except  leases 
and  leasehold  interests  in  real  estate.   Said  assignee 
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is  to  receive  the  said  property,  conduct  the  said 
business,  should  he  deem  it  proper,  and  is  hereby 
authorized  at  any  time  after  the  signing  hereof  by 
the  assignor  to  sell  and  dispose  of  the  said  property 
upon  such  time  and  terms  as  he  may  see  fit,  and  is 
to  pay  creditors  of  the  first  party  pro  rata,  accord- 
ing to  the  several  indebtedness  due  to  them  from 
the  said  assignor,  the  net  proceeds  arising  from  the 
conducting  of  said  business  and  sale  and  disposal 
of  said  property  after  deducting  all  moneys  which 
said  assignee  may  at  his  option  pay  for  the  dis- 
charge of  any  lien  on  any  of  said  property  and  any 
indebtedness  which  under  the  law  is  entitled  to 
priority  of  payment,  and  all  expenses,  including  a 
reasonable  fee  to  assignee  and  his  attorney  and  to 
attorney  for  assignor. 

Said  assignee  is  also  authorized  and  empowered 
to  transfer  and  assign  any  or  all  of  said  property 
to  the  Los  Angeles  Wholesalers'  Board  of  Trade,  a 
Corp.,  for  the  purposes  and  upon  the  terms  and 
conditions  set  forth  herein,  and  said  assignee  is 
authorized  and  empowered  to  appoint  such  agents, 
adjusters  and/or  attorneys  as  he  may  deem  neces- 
sary, and  such  agents,  adjusters  and/or  attorneys 
shall  have  full  power  and  authority  to  open  bank 
accounts  in  the  name  of  the  assignee  and  to  deposit 
assigned  assets  or  the  proceeds  thereof  in  such  bank 
accounts  and  to  draw  checks  thereon  and  with  the 
further  power  and  authority  to  do  such  other  acts 
and  to  execute  such  papers  and  documents  in  con- 
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nection  with  this  assignment  as  said  assignee  may 
consider  necessary  or  advisable. 

In  Witness  Whereof,  the  said  parties  have  here- 
unto set  their  hands  the  day  and  year  first  above 
written. 

LOUIS  D.  FAAS, 
BERNICE  H.  FAAS, 
LEONARD  A.  FAAS, 
GENEVIEVE  E.  FAAS, 
A  Co-Partnership   d.]).a.   King  O'Lawn   Manufac- 
turing Company. 

/s/  LEONARD  A.  FAAS, 

/s/  LOUIS  D.  FAAS, 

/s/  OENEVIEVE  E.  FAAS, 

/s/  BERNICE  H.  FAAS, 

/s/  W.  M.  ENGLEMAN. 

[Endorsed] :     Filed  December  12,  1955.  [34] 


[Title  of  District  Court  and  Cause.] 

DEFENDANT'S   REPLY   TO   PLAINTIFF'S 
REQUEST  FOR  ADMISSION  OF  FACTS 

Defendants  admit  the  truth  of  each  of  the  factual 
statements  in  Plaintiff's  Request  for  Admission  of 
Facts,  except  that  in  Statements  9  and  10  the  rotat- 
able  cutter  cannot  enter  an  area  which  is  too  small 
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to  accommodate  the  engine-supporting  base  of  the 
device.  [40] 

/s/  LOUIS  D.  FAAS, 

/s/  LEONARD  FAAS, 

KINO  O'LAWN  MFO.  CO., 

By  /s/  LOUIS  D.  FAAS, 
Partner ; 

/s/  LEONARD  FAAS, 
Partner. 

State  of  California, 
County  of  Los  Angeles — ss. 

Subscribed  and  sworn  to  before  me  this  10th  day 
of  December,  1955. 

[Seal]        /s/  KARA  WAY  KENTON, 
Notary  Public  in  and  for  the  County  and  State 
Above  Named. 

My  commission  expires  Aug.  24, 1956. 
[Endorsed] :     Filed  December  12,  1955.  [41] 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  SECOND  INTERROGATORIES 

To  Lyon  &  Lyon,  811  West  Seventh  Street,  Los 
Angeles  17,  California,  Attorneys  for  Defend- 
ants : 

The  plaintiff  requests  that  each  of  the  defendants 
named  above  answer  under  oath  in  accordance  with 
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Rule  33  of  the  Federal  Rules  of  Civil  Procedure, 
the  following  interrogatories : 

1.  Will  defendants  contend  at  the  trial  that  any 
one  of  the  claims  in  patent  No.  2,618,919  describe 
the  apparatus  shown  [43]  in  patent  No.  2,719,398? 

2.  If  the  answer  to  Interrogatory  No.  1  is  in  the 
affirmative,  which  claim  or  claims  do  defendants  so 
contend? 

3.  Will  defendants  contend  at  the  trial  that  posi- 
tioning of  the  trimmer  blade  10  and  cutter  19  rela- 
tive to  the  ground  surface  by  use  of  handle  29,  as 
shown  in  patent  No.  2,618,919,  is 

(a)  described  in  the  specification 

(b)  claimed 

in  patent  No.  2,618.919? 

4.  Will  defendants  contend  at  the  trial  that  side 
members  1  and  2,  shown  in  Figure  1  of  patent  No. 
2,618,919,  are 

(a)  shown 

(b)  described  in  the  specification 

(c)  claimed 

in  patent  No.  2,719,398? 

5.  WiU  defendants  contend  at  the  trial  that  any 
one  of  the  claims  in  patent  No.  2,618,919  describe 
the  lawn  trimmer 

(a)  shown  in  the  drawings 

(b)  described  in  the  specification 

of  patent  No.  2,719,398? 
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6.  If  the  answer  to  Interrogatory  No.  5(a) 
and/or  No.  5(b)  is  in  the  affirmative,  which  of  said 
claims  so  describes  said  lawn  trimmer? 

7.  Will  defendants  contend  at  the  trial  that  the 
filing  date  of  the  application  from  which  patent  No. 
2,719,398  matured,  does  not  relate  back  to  June  16, 
1950? 

8.  Will  defendants  contend  at  the  trial  that  pat- 
ent application  Serial  No.  419,196,  that  matured  into 
patent  No.  2,719,398  is  not  a  Continuation  of  patent 
application  Serial  No.  168,506? 

9.  Will  defendants  contend  at  the  trial  that  any 
one  of  the  claims  in  patent  No.  2,719,398  is  invalid 
for  double  patenting  in  view  of  jiatent  No.  2,618,- 
919?  [44] 

10.  If  the  answer  to  Interrogatory  No.  9  is  in 
the  affirmative,  which  claim  or  claims  will  defend- 
ants contend  to  be  so  invahd  ? 

Dated :     December  14, 1955. 

WILLIAM  C.  BABCOCK, 

FREDERICK  E.  MUELLER, 

By  /s/  WILLIAM  C.  BABCOCK, 

Attornej^s  for  Plaintiff. 

[Endorsed]  :     Filed  December  16, 1955.  [45] 
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[Title  of  District  Court  and  Cause.] 

DEFENDANTS'  REPLY  TO  PLAINTIFF'S 
SECOND  REQUEST  FOR  ADMISSION  OF 
FACTS 

Defendants  admit  the  truth  of  each  of  the  factual 
statements  in  Plaintiff's  Second  Request  for  Ad- 
mission of  Facts,  except  as  follows : 

Statement  No.  7. 

''That  patent  No.  2,618,919  describes  the  position- 
ing of  cutter  19  relative  to  the  ground  surface  solely 
by  pivotal  movement  of  adjusting  lever  13." 

The  statement  is  untrue  because  patent  2,618,919 
contains  the  following  description  at  column  3, 
lines  46-55 : 

"In  the  operation  of  my  apparatus,  when  it 
is  desired  to  trim  the  edges  of  the  lawm  along  a 
sidewalk  or  a  flower  bed  or  any  other  thing, 
the  right  [47]  hand  arm  may  be  lowered  and 
put  in  adjusted  position  so  that  as  the  machine 
is  held  in  the  desired  position  bv  the  handle, 
the  teeth  of  the  vertical  edger  blade  19  will 
extend  to  the  desired  distance  relative  to  the 
surface  of  the  turf  or  ground  or  walk."  (Em- 
phasis added.) 

Statement  No.  13. 

"That  Claim  15  of  patent  No.  2,618,919  does  not 
describe  the  lawn  trimmer 

( a  )     shown  in  the  drawings 
(b)     described  in  the   specification  of  patent 
No.  2,719,398." 
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The  statement  and  both  parts  thereof  are  untrue 
because  Claim  15  of  Patent  No.  2,618,919  does  de- 
scribe the  lawn  trimmer  (a)  shown  in  the  drawings 
and  (b)  described  in  the  specification  of  patent  No. 
2,719,398. 

/s/  LOUIS  D.  FAAS, 

/s/  LEONARD  A.  FAAS. 

KING  O'LAWN  MANUFAC- 
TURING CO., 

By  /s/  LOUIS  D.  FAAS, 

Partner ; 

/s/  LEONARD  A.  FAAS, 
Partner. 

Subscribed  and  sworn  to  before  me  this  27th  day 
of  December,  1955. 

[Seal]        /s/  LOUISE  HARRISON, 
Notary  Public  in  and  for  the  County  of  Los  Ange- 
les, State  of  California. 

My  commission  expires  November  3,  1958. 
[Endorsed] :     Filed  December  27,  1955.  [48] 
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[Title  of  District  Court  and  Cause.] 

SECOND  AMENDED  COMPLAINT  FOR  IN- 
FRINGEMENT OF  UNITED  STATES  LET- 
TERS PATENT  No.  2,719,398 

Plaintiff  complains  of  defendants,  and  for  cause 
of  action  alleges : 

I. 

This  action  arises  under  the  patent  laws  of  the 
United  States,  more  particualrly  35  U.S.C.  Sec.  271, 
281,  as  hereinafter  more  fully  appears.  Jurisdiction 
is  conferred  in  this  Court  by  28  U.S.C.  Sec.  1338. 

II. 

King  0'La^\Ti  Manufacturing  Co.  is  a  partnership 
comprised  of  Louis  D.  Faas,  Bernice  H.  Faas,  Leon- 
ard A.  Faas,  and  Genevieve  E.  Faas,  co-partners, 
and  has  a  regular  and  established  place  of  [55] 
business  in  Los  Angeles  Count.y  in  the  Southern 
Judicial  District  of  California. 

III. 

Defendants  Walter  Faas  and  Rudolph  Faas  re- 
side and  have  regular  and  established  places  of  busi- 
ness in  Los  Angeles  County  in  the  Southern  Judicial 
District  of  California. 

IV. 

Defendant  M.  W.  Engleman,  Assignee  for  Benefit 
of  Creditors  for  Defendant  King  O'Lawn  Manu- 
facturing Co.,  has  a  regular  and  established  place  of 
business  in  Los  Angeles  County  in  the  Southern 
Judicial  District  of  California,  and  since  February 
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2,  1955,  to  the  present  date  has  operated  and  man- 
aged said  company. 

Y. 

King  O'Lawn,  Inc.,  is  a  corporation,  and  has  a 
regular  and  established  place  of  business  in  Los 
Angeles  County  in  the  Southern  Judicial  District 
of  California. 

VI. 

On  October  4,  1955,  United  States  Letters  Patent 
Xo.  2,719,398  were  duly  and  legally  issued  to  plain- 
tiff for  an  invention  in  a  La\\Ti  Trimmer;  and  since 
that  date  plaintiff  has  been  and  still  is  the  owner  of 
said  patent  Xo.  2,719,398. 

VIL 

The  defendants  and  each  of  them  have  been  and 
still  are  infringing  said  patent  Xo.  2,719,398  by 
making,  selling  and  using  lawn  trimming  and  edging 
apparatus  embodying  the  patented  invention  and 
mil  continue  to  do  so  unless  enjoined  by  this  Court. 

VIIL 

The  defendants  and  each  of  them  have  conspired 
to  wilfully  and  intentionally  infringe  said  Letters 
Patent,  and  pursuant  to  such  wrongful  design  they 
have  jointly  and  severally  infringed  said  Letters 
Patent  and  rendered  them  valueless.  [56] 

IX. 

Plaintiff  has  placed  the  required  statutory  notice 
on  all  lawn  trimming  and  edging  apparatus  manu- 
factured and  sold  bv  him  and  under  license  from 
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him  imder  said  Letters  Patent  and  has  given  writ- 
ten notice  to  defendants  of  their  said  infringements. 

Wherefore,  plaintiff  demands  a  preliminary  and 
final  injunction  against  further  infringement  by  de- 
fendants, and  each  of  them,  and  those  controlled  by 
defendants;  an  accounting  for  profits  and  damages; 
and  an  assignment  of  costs  against  defendants. 

WILLIAIM  C.  BABCOCK, 

FREDERICK  E.  MUELLER, 

By  /s/  WILLIAM  C.  BABCOCK, 

Attorneys  for  Plaintiff. 

Affidavit  of  Service  by  Mail  attached. 

Filed  nunc  pro  tunc  December  28,  1955,  W. 
Mathes,  Judge.  [57] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  DISMISSAL  AS  TO 
PATENT  No.  2,618,919 

Subject  to  the  approval  of  the  Court,  it  is  stipu- 
lated by  and  between  counsel  for  parties  in  the 
above-entitled  action,  as  follow^s: 

(1)  A  full  size  operating  machine  as  shown  in 
the  Boggs  Patent  No.  2,538,250  was  in  existence  and 
in  public  use  in  Dallas,  Texas,  on  December  29,  1947. 
The  construction  of  that  machine  is  further  shown 
in  copies  of  drawings  dated  6/19/47  and  attached 
hereto  as  exhibit  "A."  The  cutter  head  38  was  fixed 
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on  the  round  shaft  36,  and  the  latter  was  slidably 
received  within  tubular  arm  34  and  held  in  ad- 
justed position  by  means  of  the  set  screw  37.  The 
supporting  wheels  11  were  at  least  eight  inches  in 
diameter. 

(2)  The  Knight  Patent  No.  2,274,902,  granted 
March  3,  1942,  [50]  shall  be  considered  with  the  same 
force  and  effect  as  though  it  has  been  set  out  in  the 
Answer  to  Amended  Complaint,  filed  in  this  cause 
on  November  10, 1955. 

(3)  On  or  about  August  10,  1948,  plaintiff  sold 
a  full  size  operating  machine  to  the  City  of  Hun- 
tington Park.  California,  and  that  machine  was  used 
publicly  by  city  employees  during  the  year  1948. 
The  machine  was  known  as  the  "Duo  Lawn  Edger" 
and  was  constructed  in  conformity  with  the  draw- 
ings of  the  Hutchens  Patent  No.  2,618,919  and  was 
identical  in  all  material  respects  to  the  machine 
referred  to  as  defendants'  Exhibit  '^Y"  in  the  depo- 
sition of  plaintiff  Ralph  O.  Hutchens  taken  in  Los 
Angeles,  California,  beginning  on  November  30, 
1955.  The  attached  photographs  identified  as  exhib- 
its "B"  and  "C  show  the  machine  so  designated  as 
Exhibit  "  Y"  in  said  deposition. 

(4)  This  action  is  dismissed  with  prejudice  as 
to  the  Hutchens  Patent  No.  2,618,919. 

(5)  Claims  6,  7,  8,  9,  10,  15  and  16  of  Patent  No. 
2,719,398  are  the  only  claims  relied  upon  by  plain- 
tiff in  this  action. 
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(6)  The  effective  filing  date  of  the  Hutchens  Pat- 
ent No.  2,719,398  is  June  16, 1950. 

(7)  Defendants  will  produce  at  the  trial  one  of 
the  accused  devices  and  also  the  *'Duo  Lawn  Edger" 
referred  to  as  defendants  Exhibit  '*Y"  in  said  depo- 
sition of  Ralph  O.  Hutchens. 

(8)  Title  to  the  Hutchens  Patent  No.  2,719,398 
resides  in  plaintiff. 

Dated:     This  22nd  day  of  December,  1955. 

LYON  &  LYON, 

Attorneys  for  Defendants. 

By  /s/  JOHN  B.  YOUNG. 

WILLIAM  C.  BABCOCK, 

FREDERICK  E.  MUELLER, 

Attorneys  for  Plaintiff. 

By  /s/  WILLIAM  C.  BABCOCK. 

It  is  so  ordered  this  28th  day  of  December,  1955. 

/s/  WILLIAM  C.  MATHES, 

Judge,  U.  S.  District  Court. 


k 


in 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO  SECOND  AMENDED 
COMPLAINT 

Come  Now  the  defendants,  by  their  attorneys, 
Lyon  &  Lyon,  and  answering  the  amended  com- 
plaint herein,  allege: 

I. 

Answering  ParagTaph  I  of  the  second  amended 
complaint,  defendants  admit  the  allegations  thereof. 

11. 

Answering  Paragraph  II  of  the  second  amended 
complaint,  defendants  admit  the  allegations  thereof. 

III. 
Answering  Paragraph  III  of  the  second  amended 
complaint,   [59]   defendants   admit  the   allegations 
thereof. 

IV. 
Answering  Paragraph  IV  of  the  second  amended 
complaint,  defendants  admit  the  allegations  thereof. 

V. 

Answering  Paragraph  V  of  the  second  amended 
complaint,  defendants  admit  the  allegations  thereof. 

VI. 

Answering  Paragraph  VI  of  the  second  amended 
complaint,  defendants  admit  that  on  October  4, 
1955,  the  United  States  Letters  Patent  No.  2,- 
719,398  were  issued  to  Ralph  O.  Hutchens  for  a 
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Lawn  Trimmer  but  defendants  deny  that  said 
Letters  Patent  were  duly  or  legally  issued  for  an 
invention.  Defendants  admit  that  plaintiff  has  been 
and  still  is  the  owner  of  said  Patent  Number  2,- 
719,398. 

VII. 
Answering  Paragraph  VII  of  the  second  amended 
complaint,  defendants  deny  each  and  all  of  the  al- 
legations of  said  ParagTaph  7. 

VIII. 

Answering  Paragraph  VTII  of  the  second 
amended  complaint,  defendants  deny  each  and  all 
of  the  allegations  of  said  Paragraph  8. 

IX. 

Answering  Paragraph  IX  of  said  second  amended 
complaint,  defendants  are  without  sufficient  loiowl- 
edge  to  form  a  belief  as  to  the  truth  of  the  allega- 
tions of  Paragraph  IX  except  that  defendants 
acknowledge  receipt  of  written  notice  of  infringe- 
ment from  plaintiff. 

As  Separate  and  Additional  Defenses,  Defendants 
Allege : 

X. 
That  said  Lettters  Patent  No.  2,719,398  and  each 
and  every  claim  thereof,  are  invalid  and  void  as  not 
involving  invention  nor  [60]  patentable  subject 
matter,  because  in  ^dew  of  the  common  public 
knowledge  disclosed  by  the  state  of  the  art  jDrior 
to  the  pretended  inventions  of  the  alleged  inventor, 
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it  did  not  require  nor  involve  invention  to  produce 
the  purported  inventions  of  said  Letters  Patent, 
])ut  on  the  contrary,  involved  merely  mechanical 
skill  and  such  ordinary  adaptation  and  utilization  of 
well-known  matter  as  was  within  the  common 
knowledge  and  ability  of  any  person  possessing 
ordinary  skill  and  knowledge  of  that  art  and  closely 
related  arts. 

XI. 
That  said  Letters  Patent  No.  2,719,398,  and  each 
and  every  claim  thereof,  are  invalid  and  void  as 
not  involving  novelty  nor  involving  invention  nor 
patentable  subject  matter  in  view  of  the  art  prior 
to  the  date  of  the  alleged  invention  of  said  Letters 
Patent;  that  said  Letters  Patent  lacked  novelty 
and  required  no  invention  to  produce  the  alleged 
inventions  and  that  the  alleged  inventions  did  not 
differ  in  any  patentable  respect  from  what  was  be- 
fore said  alleged  inventions,  or  more  than  the  re- 
spective statutory  periods  prior  to  the  effective  fil- 
ing dates  of  the  applications  for  said  Letters 
Patent,  invented  and  constructed,  known  or  used  in 
this  country  or  described  in  patents  and  printed 
publications,  enumerated  as  follows : 

United  States  Letters  Patent 

No.  Inventory  Date 

827,548— Martin Jnly  31,  1906. 

2,274,902— Knight March  3,  1942. 

2,354.095— Adams July  18,  1944. 

2,435,192— Arsneau February  3,  1948. 
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2,439,607— Irwin April  13,  1948. 

2,524,466— Moss  et  al October  3,  1950. 

2,538,230— Boggs January  16,  1951. 

2,597,017— McKinstry May  20,  1952. 

XII. 

That  none  of  the  claims  in  the  said  Letters  Patent 
No.  2,719,398,  are  infringed  by  defendants  because 
the  alleged  patentee  is  estopped  and  forever  pre- 
cluded from  contending  for  a  broad  interpretation 
of  the  claims  thereof  such  as  would  include  or  sub- 
ordinate any  device  made,  used  or  sold  by  defend- 
ants, because  broad  claims  were  cancelled  and  ad- 
mitted in  response  to  rejections  made  by  the  Patent 
Office  and  narrower  claims  accepted,  and  because 
of  the  arguments  made  to  obtain  allowances  of 
claims  in  the  applications  for  said  Letters  Patent. 

XIII. 

That  said  Letters  Patent  No.  2,719,398,  and  each 
and  every  claim  thereof  are  invalid  and  void  be- 
cause the  alleged  invention  does  not  comprise  a  new 
and  patentable  combination  of  elements,  but  con- 
stitutes a  mere  aggregation  of  old  elements  produc- 
ing no  new^  result  nor  effect. 

XIV. 

That  defendants  allege  that  all  of  the  claims  of 
said  Letters  Patent  No.  2,719,398  are  invalid  because 
the  alleged  invention  purportedly  described  and 
claimed  in  said  claims  were  merely  the  result  of 
the  exercise  of  the  ordinary  facilities  of  reasoning 
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aided  by  the  special  knowledge  and  facility  of  ma- 
nipulation which  is  acquired  through  the  habitual 
and  intelligent  practice  of  the  art  and  is  not  the  re- 
sult of  that  inventive  faculty  which  is  the  puriDose 
of  the  Constitution  and  Patent  Laws  to  encourage 
and  reward,  and  involving  nothing  more  than  the 
exercise  of  mere  mechanical  skill  in  view"  of  the  state 
of  the  art  as  laiown  at  the  time  of,  and  long  prior 
to,  the  alleged  inventions  thereof  by  the  applicant 
for  said  Letters  Patent,  said  state  of  the  art  in- 
cluding the  prior  patents  referred  to  in  Paragraph 
XL 

XV. 

Defendants  allege  that  while  the  applications  for 
said  [62]  Letters  Patent,  No.  2,719,398,  were  pend- 
ing in  the  United  States  Patent  Office,  the  applicant 
therefor  so  limited  and  confined  the  claims  of  said 
applications  that  plaintiff  cannot  now  seek  nor 
obtain  a  construction  of  any  of  the  claims  of  said 
Letters  Patent  No.  2,719,398  sufficiently  broad  to 
cover  any  devices  made,  used  or  sold  by  defend- 
ants. 

XVI. 

Defendants  further  allege  that  Letters  Patent 
No.  2,719,398  are  invalid  and  void  for  double  patent- 
ing and  that  the  elements  of  the  combination 
claimed  in  said  Letters  Patent  are  substantially  the 
same  elements  claimed  in  Letters  Patent  No.  2,- 
618,919. 

XVII. 

Defendants  further  allege  that  said  Lettei*s 
Patent  No.  2,719,398  are  invalid  because  the  alleged 
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invention  purportedly  defined  by  the  claims  thereof 
were  known  to  or  used  by  others  in  the  United 
States  prior  to  the  alleged  invention  by  applicant 
therefor,  including  defendants  herein,  and  including 
those  inventors  named  in  the  prior  patents  and  the 
assignees  named  in  said  prior  jDatent  set  forth  in 
Paragraph  XI  hereof. 

XVIII. 

Defendants  further  allege  that  said  Letters 
Patent  No.  2,719,398  are  invalid  and  void  because 
the  alleged  invention  purportedly  defined  by  the 
claims  thereof  had  been  on  sale  and  in  public  use 
in  the  United  States  for  more  than  one  year  prior 
to  June  16,  1950,  the  effective  filing  date  of  the  ap- 
plication resulting  in  Letters  Patent  No.  2,719,398, 
and  that  said  alleged  invention  was  known  to  be  on 
sale  and  in  public  use  prior  to  June  16,  1950,  by 
each  of  the  following  persons: 

Sam  H.  Boggs,  Dallas,  Texas ; 

Louis  D.  Pass,  Defendant  herein; 

Ralph  O.  Hutchens,  Plaintiff  herein.  [63] 

XIX. 

Plaintiff  has  committed  acts  of  mifair  competi- 
tion in  sending  notices  of  patent  infringement  to  de- 
fendants' customers  and  distributors  charging  in- 
fringement of  Patents  Nos.  2,618,919  and  2,719,398 
without  cause  and  \\dth  intent  to  damage  defend- 
ants' business. 

Wherefore,  defendants  pray : 
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1.  That  Letters  Patent  No.  2,719,398  and  each 
of  the  claims  thereof  be  declared  invalid  and  of  no 
force  and  effect; 

2.  That  defendants  be  declared  not  to  infringe 
the  aforesaid  Letters  Patent,  and  each  of  the  claims 
thereof ; 

3.  That  all  costs,  including  reasonable  attorneys' 
fees  and  other  taxable  items,  be  taxed  against  plain- 
tiff; and 

4.  That  defendants  have  such  other,  further 
and  different  relief  as  to  this  Court  may  be  just  and 
equitable. 

Dated  at  Los  Angeles,  California,  this  29th  day 
of  December,  1955. 

LYON  &  LYON, 
LLOYD  SPENCER, 
JOHN  B.  YOUNG, 

By  /s/  JOHN  B.  YOUNG, 

Attoraeys  for  Defendants. 

Affidavit  of  Service  ])y  Mail  attached. 
[Endorsed]  :     Filed  December  29,  1955.  [&1] 
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[Title  of  District  Coiu-t  and  Cause.] 

PLAINTIFF'S  MOTION  FOR  NEW  TRIAL 
RULE  59(a) 

Plaintiff  moves  the  Court  to  set  aside  the  pro- 
posed Findings  of  Fact,  Conclusions  of  Law  and 
Judgment,  and  to  gi'ant  plaintiff  a  new  trial  on  the 
gTomids  that: 

1.  The  Court  erred  in  ruling  that  the  claims  at 
issue  in  the  patent  in  suit,  particularly  Claim  16, 
was  not  infringed,  when  defendants  by  their  an- 
swers to  plaintift^s  Interrogatories  and  Request  for 
Admission  of  Facts  which  were  admitted  as  evi- 
dence into  the  case  without  objection,  as  well  as 
the  testimony  of  Louis  D.  Fass,  admitted  such  in- 
fringement. 

2.  The  Coiu't  erred  in  ruling  that  the  device  of 
the  patent  in  suit  must  be  limited  to  a  very  narrow 
range  of  equivalents. 

3.  The  Court  erred  in  ruling  that  Claim  16  of 
the  patent  in  suit  when  read  literally  is  not  in- 
fringed by  devices  manufactured  or  sold  by  de- 
fendants since  October  4,  1955.  [66] 

4.  The  Court  erred  in  ruling  that  Claim  16  of 
the  patent  in  suit  when  read  literally  describes  the 
device  disclosed  in  the  Hutchens  patent  No.  2,618,- 
919. 

5.  The  Court  erred  in  ruling  that  Claim  16  of 
the  patent  in  suit,  if  read  broadly  enough  to  describe 
the  accused  device,  also  describes  the  device  shown. 
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described  and  claimed  in  the  Hutchens  patent  No. 
2,618,919. 

6.     The  judgment  is  contrary  to  law  in  that  the 
evidence  in  the  case  does  not  support  same. 

WILLIAM  C.  BABCOCK, 

FREDERICK  E.  MUELLER, 

By  /s/  WILLIAM  C.  BABCOCK.  [67] 


MEMORANDUM  IN  SUPPORT  OF 
PLAINTIFF'S  MOTION  FOR  NEW  TRIAL 

1.  Defendants  by  their  response  dated  Decem- 
ber 10,  1955,  to  plaintiff's  First  Request  for  Ad- 
mission of  Facts  filed  December  2,  1955,  and  par- 
ticularly those  responses  to  Requests  Nos.  3,  4,  5,  6, 
7,  8  and  11,  have  admitted  that  devices  embodying 
the  structure  as  defined  in  Claim  16  of  the  patent 
in  suit  have  been  manufactured  and  sold  since 
October  4,  1955,  the  issue  date  of  said  patent.  The 
Court's  judgment  of  no  infringement  of  Claim  16 
is  directly  contra  to  facts  that  have  been  admitted 
by  defendants,  and  which  are  not  in  issue. 

2.  The  Court's  ruling  that  the  device  of  the 
patent  in  suit  must  be  limited  to  a  very  narrow 
range  of  equivalents  is  believed  erroneous,  par- 
ticularly in  view  of  the  fact  that  defendants  were 
unable  to  provide  any  anticipation  of  the  structure 
of  the  device  as  defined  in  Claim  16  of  the  patent  in 
suit,  or  a  prior  device  embodying  only  the  elements 
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defined  in  Claim  16  that  could  be  used  for  either 
lawn  trimming  or  lawn  edging  operations.  The 
claims  at  issue  define  a  device  which  fills  a  long-felt 
need  for  a  power-driven  lawn  edger  and  trimmer, 
and  one  which  those  skilled  in  the  art  were  not,  prior 
to  the  plaintiif,  able  to  provide.  The  prior  art  may 
be  crowded  as  the  Court  suggests,  but  it  is  crowded 
Avith  impractical  and  unworkable  devices  that  can- 
not be  used  in  the  simple  manner  of  plaintiff's 
device  or  having  the  structure  thereof. 

Just  such  a  situation  jDrevailed  in  Stearns  vs. 
Tinker  &  Rasor,  104  U.S.P.Q.  234,  240  (CCA  9, 
1955)  wherein  the  Court  stated, 

**We  have  here,  then,  a  patent  for  an  im- 
provement which  fills  a  long- felt  need,  which 
those  schooled  in  the  art  had  not  been  able  to 
devise  before  the  patentee,  and  which  meets 
with  acceptance  in  the  market.  When  these 
indicia  of  invention  are  taken  into  account  [68] 
together  with  the  true  state  of  the  prior  art 
and  what  Stearns  actually  did  to  improve  the 
art,  it  must  be  concluded  that  the  Stearns 
patent  is  not  invalid  for  want  of  invention.  Ex- 
panded Metal  Co.  v.  Bradford,  214  U.S.  366, 
381;  Eibel  Process  Co.  v.  Mimiesota  &  Ontario 
Paper  Co.,  261,  U.S.  45,  56;  Johnson  Company, 
Inc.,  V.  Philad  Co.,  9  Cir.,  96  F.2nd  442,  444,  37 
USPQ  570,  572-573;  Research  Products  Co.  v. 
Tretolite  Co.,  9  Cir.  106  F.2d  530,  532,  43  USPQ 
99,  100-101 ;  Tyra  v.  Adler,  8  Cir.,  85  F.2d  548, 
552,  31  USPQ  1,  4-5;  Ideal  Roller  &  Mfg.  Co. 
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V.  Sutherland  Paper  Co.,  6  Cir.,  96  F.2d  675, 
677,  38  USPQ  101,  103-104." 

3.  Each  and  every  element  defined  in  Claim  16 
of  the  patent  in  suit  is  found  in  the  illustrations  of 
Exhibit  A,  attached  to  plaintiff's  First  Request  for 
Admission  of  Facts  filed  December  2,  1955,  which 
Requests  and  responses  thereto  were  introduced  into 
the  case  as  evidence  without  objection  from  de- 
fendants. 

4.  For  Claim  16  of  the  patent  in  suit  to  describe 
the  device  disclosed  in  the  Hutchens  patent  No.  2,- 
618,919,  the  plain  language  of  said  Claim  16  would 
have  to  be  distorted  to  read  that  "a  base"  as  set 
forth  therein,  is  the  equivalent  of — a  frame  B 
preferably  of  metal  comprising  a  base  with  side 
members  1  and  2  *  *  *  The  side  members  1  and  2 
of  the  frame  extend  forwardly  of  the  base  and  have 
racks  4  and  23.1  miited  to  or  formed  integral  there- 
with at  their  forward  ends  (lines  44-46,  column 
1  and  lines  4-6,  column  2  of  the  Hutchens  patent 
No.  2,618,919).  The  drawings,  specification  and 
claims  of  the  patent  in  suit  do  not  even  suggest  the 
interpretation  the  Court  proposes  to  give  Claim 
16  thereof. 

5.  The  device  disclosed  in  the  Hutchens  patent 
No.  2,618,919  requires  as  essential  elements  [69] 
thereof. 

a.     Side  members  1  and  2  that  extend  for- 
wardly from  a  base; 
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b.  Racks  4  and  23.1  united  to  or  formed 
integral  with  said  side  members  at  their  for- 
ward ends; 

c.  Levers  12  and  13; 

d.  Plates  21  and  22  that  pivotally  support 
said  levers  from  the  forward  end  portions  of 
said  side  members. 

These  elements  are  essential  in  the  operation  of 
the  Hutchens  device  disclosed  in  patent  No.  2,- 
618,919,  irrespective  of  whether  the  cutters  thereof 
are  used  concurrently  in  edging  and  trimming, 
or  whether  one  of  the  cutters  is  used  individually 
for  edging  or  trimming. 

The  elements  tabulated  above  are  not  used  in  the 
Hutchens  device  in  the  patent  in  suit  or  in  defend- 
ants' Junior,  Gardener,  Special  or  Senior  ]\Iodel, 
and  would  not  serve  any  useful  purpose  if  included 
as  a  part  thereof.  Therefore,  Claim  16  of  the  patent 
in  suit,  if  read  literally,  describes  the  Hutchens  de- 
vice as  described  and  illustrated  in  the  patent  in 
suit,  as  well  as  defendants'  Junior,  Gardener,  Spe- 
cial and  Senior  Models,  but  does  not  describe  the  de- 
face shoT\Ti  and  described  in  the  Hutchens  patent 
No.  2,618,919. 

6.  The  judgment  is  contrary  to  the  law  and  not 
supported  by  the  evidence  for  the  reasons  above 
set  forth. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  January  25,  1956.  [70] 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

Civil  Action  No.   18564- WM 

RALPH  O.  HUTCHENS, 

Plaintiff, 

vs. 

LOUIS  D.  FAAS;  BERNICE  H.  FAAS,  LEON- 
ARD A.  FAAS ;  GENEVIEVE  E.  FAAS ;  Co- 
Partners  Doing-  Business  as  KING  O'LAWN 
MANUFACTURING  CO. ;  WALTER  FAAS ; 
RUDOLPH  FAAS ;  M.  W.  ENGLEMAN,  As- 
signee for  Benefit  of  Creditors  for  KING 
O'LAWN  MANUFACTURING  CO.;  KING 
O'LAWN,  INC.,  a  California  Corporation, 

Defendants. 

FINDINGS  OF  FACT,  CONCLUSIONS 
OF  LAW  AND  JUDGMENT 
This  cause  having  come  on  for  trial  before  the 
Court  on  Tuesday,  January  3,  1956,  witnesses  for 
both  parties  having  been  heard,  documentary  and 
physical  exhibits  having  been  offered  and  received 
in  evidence,  counsel  for  both  parties  having  been 
heard  and  the  Court  being  fully  advised  in  the 
premises  hereby  makes  the  following  Findings  of 
Fact  and  Conclusions  of  Law  and  Judgment: 

Findings  of  Fact 

I. 

This   is  an   action  for  infringement   of   United 
Stated    Letters    Patent    No.    2,739,398    issued    on 
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October  4,  1955,  to  the  plaintiff,  Ralph  O.   [72] 
Hutchens. 

II. 
Plaintiff  Ralph  O.  Hutchens  is  the  sole  owner  of 
the  entire  right,  title  and  interest  in  and  to  said 
United  States  Letters  Patent  No.  2,719,398. 

III. 

This  Court  has  jurisdiction  of  the  parties  and  the 
subject  matter  of  the  action. 

IV. 

The  original  complaint  filed  August  16,  1952,  al- 
leged infringement  of  Patent  No.  2,618,919  granted 
November  25,  1952.  The  amended  complaint  filed 
October  21,  1955,  alleged  infringement  of  said  patent 
No.  2,618,919  and  added  a  new  patent  No.  2,719,898. 
The  action  was  dismissed  with  prejudice  as  to  the 
said  patent  No.  2,618,919  by  stipulation  dated  De- 
cember 22,  1955.  The  second  amended  complaint  was 
filed  on  or  about  December  22,  1955,  and  the  answer 
thereto  was  filed  on  December  29,  1955. 

V. 

Defendant  King  O'La^Mi  Manufacturing  Co.  is 
a  co-partnership  composed  of  defendants  Louis  D. 
Faas;  Bernice  H.  Faas;  Leonard  A.  Faas  and 
Genevieve  E.  Faas,  as  co-partners,  and  has  a  place 
of  business  in  the  City  of  South  Gate,  State  of 
California,  within  the  Southern  District  of  Cali- 
fornia, Central  Division. 
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VI. 

Defendant  M.  W.  Engleman  is  Assignee  for 
Benefit  of  Creditors  for  said  King  O'Lawn  Manu- 
facturing Co,  Defendants  Walter  Paas  and  Rudolph 
Faas  reside  in  Los  Angeles  County,  State  of  Cali- 
fornia, within  the  Southern  District  of  California, 
Central  Division. 

VII. 

King  O'Lawn,  Inc.,  is  a  California  Corporation 
having  a  place  of  business  at  Los  Angeles,  Cali- 
fornia. [73] 

VIII. 

The  claims  in  issue  are  Claims  6,  7,  8,  9,  10,  15 
and  16  of  said  Patent  No.  2,719,398. 

IX. 

On  or  about  August  10,  1948,  plaintiff  sold  a  full 
size  operating  machine  to  the  City  of  Huntington 
Park,  California,  and  that  machine  was  used  publicly 
by  city  employees  during  the  year  1948,  and  more 
than  one  year  prior  to  the  effective  filing  date  of 
said  patent  No.  2,719,398.  The  machine  was  kno^^^l 
as  the  "Duo  Lawn  Edger"  and  was  constructed  in 
conformity  with  the  drawings  of  patent  No.  2,- 
618,989.  A  precise  and  faithful  example  of  that 
machine  was  received  in  evidence  as  defendants' 
Exhibit  "B." 

X. 

A  full  size  operating  machine  as  shown  in  the 
Boggs  patent  No.  2,538,250  was  in  existence  and  in 
public  use  in  Dallas,  Texas,  on  December  29,  1947, 
and  more  than  one  year  prior  to  the  effective  filin^- 
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date  of  said  patent  Xo.  2,719,398.  The  construction 
of  that  machine  is  further  shown  in  copies  of  draw- 
ings dated  6/19/47,  and  received  in  evidence  as 
part  of  defendants'  Exhibit  "A." 

XI. 

The  accused  device  as  exemplified  by  defendants' 
Exhibit  "E"  employs  three  wheels  for  supporting 
the  frame  of  the  machine.  Two  rear  wheels  are 
mounted  to  rotate  about  a  common  axis  and  the 
third  front  wheel  i?  moimted  on  an  arm  pivoted 
to  the  frame.  The  frame  may  be  raised  and  lowered 
with  respect  to  the  front  wheel  by  means  of  a 
lever  system  connected  to  the  arm.  A  sleeve  fixed 
on  the  frame  telescopically  receives  a  longitudinal 
rod  and  the  forward  end  of  the  rod  carries  a  hous- 
ing. Bearings  in  the  [74]  housing  support  a  trans- 
verse shaft  carrying  a  cutter  blade  and  a  driven 
pulley.  The  pulley  is  belt  driven  from  an  engine  on 
the  frame.  The  rod,  housing,  shaft,  cutter  blade  and 
driven  pulley  can  be  turned  about  the  rod  axis  so 
that  the  cutter  blade  can  operate  vertically  or 
horizontally  or  at  inclined  positions,  as  required. 
Friction  clamp  means  are  provided  to  maintain  the 
rod  in  the  desired  angular  position. 

XII. 

The  invention  of  the  said  Patent  No.  2,719,398  lies 
iu  a  very  crowded  art  and  therefore  the  claims  in 
issue  must  be  limited  to  a  very  narrow  range  of 
equivalents. 
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XIII. 

Claims  6,  7,  8,  9,  10  and  15  in  issue  require 

u*  *  *  wheel  means  that  movably  support  said 
engine  support  and  permit  angular  adjustment 
thereof  relative  to  a  surface  on  which  said 
wheel  means  rests,  a  handle  extending  up- 
wardly and  rearwardly  from  said  engine  sup- 
port that  permits  guidance  and  angular  ad- 
justment thereof  relative  to  the  ground  sur- 
face, *  *  *'' 

Claim  16  in  issue  requires 

a*  *  *  wheel  means  that  movably  support  said 
base  for  angular  adjustment  thereof  relative 
to  the  surface  on  which  said  w^heel  means  rests, 
a  handle  extending  upwardly  and  rearwardly 
from  said  base  for  guiding  same ;  *  *  * "  [75] 

Defendants'  accused  devices  employ  an  arm  pivoted 
on  the  frame  for  supporting  the  front  wheel. 

Conclusions  of  Law 

_L. 

Plaintiff  Ealpli  O.  Hutchens  is  the  owner  of  all 
of  the  right,  title  and  interest  in  and  to  said  Patent 
No.  2,719,398. 

II. 

This  Court  has  jurisdiction  of  the  subject  matter 
and  of  the  parties  to  the  action. 

III. 

Defendants  have  neither  severally  nor  jointly  in- 
fringed Claims  6,  7,  8,  9,  10,  15  and  16  in  issue  as 
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charged  by  the  plaintiff.  Said  claims  cannot  be  in- 
terpreted broadly  enough  to  be  infringed  by  the 
accused  devices  without  also  causing  them  to  read 
on  the  prior  art  machine,  defendants  Exhibit  **B.'' 

Judgment 

In  accordance  with  the  foregoing  findings  and 
conclusions,  it  is  ordered,  adjudged  and  decreed: 

I. 

That  this  Court  has  jurisdiction  of  the  subject 
matter  and  of  the  parties  to  the  action. 

II. 

That  plaintiff  Ralph  O.  Hutchens  is  the  owner 
of  the  entire  right,  title  and  interest  in  and  to 
Letters  Patent  No.  2,719,398  gi-anted  October  4, 
1955,  together  with  all  rights  of  action  for  in- 
fringement thereof. 

III. 

That  defendants  have  neither  severally  nor  jointly 
infringed  said  Letters  Patent  No.  2,719,398  and 
particularly  Claims  6,  7,  8,  9,  10,  15  and  16  in  issue. 

IV. 

That  the  issue  of  validity  of  said  Letters  Patent 
No.  2,719,398  as  raised  by  the  pleadings  and  the  evi- 
dence has  not  [76]  been  determined  by  this  Court 
in  view  of  its  holding  upon  the  issue  of  infringe- 
ment. 
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V. 

That  the  action  is  hereby  dismissed  with  defend- 
ants having  judgment  for  their  costs  of  action,  taxed 
at  $308.59. 

Dated:     This  30th  day  of  January,  1956. 

/s/  WILLIAM  C.  MATHES, 
Judge. 

Approved  as  to  form. 


Attorneys  for  Plaintiff. 

LYON  &  LYON, 

/s/  JOHN  B.  YOUNG, 

Attorneys  for  Defendants. 

Affidavit  of  Service  by  Mail  attached. 
Lodged  January  10,  1956. 
[Endorsed]  :     Filed  January  30,  1956. 
Docketed  and  entered  January  31,  1956.  [77] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  Ralph  O.  Hutchens, 
plaintiff  above  named,  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
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the  judgment  entered  in  this  action  on  the  30th  day 
of  January,  1956. 

Dated:     This   29th   day   of    February,    1956,    at 
Long  Beach,  California. 

WILLIAM  C.  BABCOCK, 

FREDERICK  E.  MUELLER, 

By  /s/  WILLIAM  C.  BABCOCK, 
Attorneys  for  Plaintiff. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:     Filed  March  1,  1956.  [79] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  BY  CLERK 

I,  John  A.  Childress,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
nmnbered  1  to  94,  inclusive,  contain  the  original: 

Request  for  Admission  of  Facts ; 

Plaintiff's  Interrogatories  to  Defendants; 

Defendants'  Answers  to  Plaintiff's  Interroga- 
tories ; 

Defendants'  Reply  to  Plaintiff's  Request  for 
Admission  of  Facts; 

Plaintiff's  Second  Interrogatories; 
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Defendants'  Reply  to  Plaintiff's  Second  Re- 
quest for  Admission  of  Facts; 

Stipulation  and  Dismissal  as  to  Patent  No. 
2,618,919; 

Second  Amended  Complaint  (as  to  Infringe- 
ment of  Letters  Patent  2,719,398; 

Answer  to  Second  Amended  Complaint ; 

Plaintiff's  Motion  for  New  Trial; 

Findings  of  Fact,  Conclusions  of  Law  & 
Judgment ; 

Notice  of  Appeal; 

Statement  of  Points  on  Appeal ; 

Designation  of  Contents  of  Record  on  Ap- 
peal; 

Substitution  of  Attorneys; 

Designation  of  Additional  Contents  of  Rec- 
ord on  Appeal; 

Stipulation  &  Order  Thereon  Extending  Time 
to  Docket  Record  on  Appeal. 

which,  together  with  certified  copy  of  file  wrapper 
and  contents  of  United  States  Letters  Patent  No. 
2,618,919,  to  Ralph  O.  Hutchens  and  a  Certified 
copy  of  file  wrapper  and  contents  of  Ignited  States 
Letters  Patent  No.  2,719,398,  to  Ralph  O.  Hutchens 
and  the  following  physical  exhibits:  Full-sized  ma- 
chine made  in  accordance  with  the  specification  and 
claims  of  Hutchens  Patent  No.  2,618,919,  Full- 
sized  machine  made  in  accordance  with  the  speci- 
fication and  claims  of  Hutchens  Patent  No.  2,- 
719,398,  full-scale  model  of  machine  made  in  ac- 
cordance with  the  specification  and  claims  of  Boggs 
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Patent  No.  2,538,250,  and  drawing  identified  as  Ex- 
hibit A  in  the  "Stipulation  and  Dismissal  as  to 
Patent  No.  2,618,919"  that  forms  a  part  of  the  rec- 
ord, and  a  model  of  the  accused  device,  all  in  the 
above-entitled  cause,  constitute  the  transcript  of 
record  on  appeal  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit,  in  the  above  case. 

I  further  certify  that  my  fees  for  preparing  the 
foregoing  record  amount  to  $2.00,  which  sum  has 
been  paid  by  appellant. 

Witness  my  hand  and  the  seal  of  the  said  Dis- 
trict Court  this  26th  day  of  April,  1956. 

JOHN  A.  CHILDRESS, 
Clerk. 

/s/  CHARLES  E.  JONES, 
Deputy. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.   15115 

RALPH  O.  HUTCHENS, 

Appellant, 

vs. 

LOUIS  D.  FAAS ;  BERNICE  H.  FAAS ;  LEON- 
ARD A.  FAAS ;  GENEVIEVE  E.  FAAS,  Co- 
Partners  Doing  Business  as  KING  O'LAWN 
MANUFACTURING  CO. ;  WALTER  FAAS ; 
RUDOLPH  FAAS ;  M.  W.  ENGLEMAN,  As- 
signee for  Benefit  of  Creditors  for  KING 
O'LAWN  MANUFACTURING  CO.;  KING 
O'LAWN,  INC.,  a  California  Corporation, 

Appellees. 
APPELLANT'S  STATEMENT  OF  POINTS 

Point  I. 

The  Court  erred  in  not  finding  that  the  appellees 
had  jointly  and  severally  infringed  Claims  6,  7,  8, 

9,  10,  15  and  16  of  Patent  No.  2,719,398. 

Point  II. 

The  Court  erred  in  finding  that  Claims  6,  7,  8,  9, 

10,  15  and  16  of  said  patent  could  not  be  in- 
terpreted broadly  enough  to  be  infringed  by  the 
accused  device  without  also  causing  them  to  read 
on  the  prior  art  machine,  appellees'  Exhibit  B. 
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Point  III. 

The  Court  erred  iii  finding  that  the  claims  at 
issue  must  be  limited  to  a  very  narrow  range  of 
equivalents. 

Point  IV. 

The  Court  erred  in  finding  that  appellees'  ac- 
cused deidces  employ  an  arm  pivoted  on  the  frame 
for  supporting  the  front  wheel,  and  hence  the 
"wheel  means"  per  se  of  the  accused  devices  do 
not  permit  angular  adjustment  of  the  engine  sup- 
port. 

Point  V. 

The  Court  erred  in  finding  that  the  handle  em- 
bodied in  the  accused  dcAdces  does  not  permit 
angular  adjustment  of  the  engine  support,  and  that 
such  adjustment  is  accomplished  by  means  of  the 
wheel  arm  and  lever  system. 

Point  VI. 

The  Court  erred  in  considering  the  machine,  ap- 
pellees' Exhibit  B,  a  prior  art  machine,  for  the 
patent  application  disclosing  and  claiming  same 
was  filed  by  appellant  and  was  copending  in  the 
United  States  Patent  Office  together  with  his  patent 
application  from  which  the  patent  issued  on  which 
this  action  is  based. 

Point  VII. 

The  Court  erred  in  finding  no  infringement  of 
the  claims  at  issue,  when  such  infringement  had 
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been  admitted  by  appellees  in  evidence  introduced 
at  the  trial  by  appellant  without  objection  by  ap- 
pellees. 

Point  VIII. 

Judgment  should  be  reversed  with,  appropriate  in- 
structions for  judgment  for  appellant  for  an  ac- 
comiting  of  profits  and  for  damages. 

Dated:     This  3rd  day  of  May,  1956. 

Respectfully  submitted, 

/s/  WILLIAM  C.  BABCOCK, 
Attorney  for  Appellant. 

Affida^T-t  of  Service  by  Mail  attached. 
[Endorsed]  :     Filed  May  4,  1956. 


[Title  of  Court  of  Appeals  and  Cause.] 

APPELLANT'S  DESIGNATION  OF  RECORD 

Appellant  designates,  as  the  portions  of  the  rec- 
cord  upon  which  he  will  rely  and  which  he  desires 
printed,  the  following: 

1.  Second  Amended  Complaint. 

2.  Stipulation  and  Dismissal  as  to  Patent  No. 
2,618,919. 

3.  Answer  to  Second  Amended  Complaint. 

4.  Plaintiff's  First  Interrogatories  to  Defend- 
ants dated  December  1,  1955. 
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5.  Defendants'  Answer  to  Plaintiff's  Inter- 
rogatories dated  December  10,  1955. 

6.  Plaintiff's  Request  for  Admission  of  Facts 
dated  December  2,  1955. 

7.  Defendants'  Reply  to  Plaintiff's  Request  for 
Admission  of  Facts  dated  December  10,  1955. 

8.  Plaintiff's  Second  Interrogatories  to  Defend- 
ants dated  December  14,  1955. 

9.  Defendants'  Reply  to  Plaintiff's  Second  Re- 
quest for  Admission  of  Facts. 

10.  Plaintiff's  Motion  for  New  Trial — Rule 
50(a). 

11.  Memorandum  in  Support  of  Plaintiff's  Mo- 
tion for  New  Trial. 

12.  Findings  of  Fact,  Conclusions  of  Law,  and 
Judgment. 

13.  Substitute  Notice  of  Appeal. 

14.  This  Designation. 

15.  Certified  copy  of  file  wrapper  and  contents 
of  United  States  Letters  Patent  No.  2,618,919,  to 
Ralph  O.  Hutchens. 

16.  Certified  copy  of  file  wrapper  and  contents 
of  United  States  Letters  Patent  No.  2,719,398,  to 
Ralph  O.  Hutchens. 

17.  Full-sized  machine  made  in  accordance  with 
the  specification  and  claims  of  Hutchens  Patent  No. 
2,618,919. 

18.  Full-sized  machine  made  in  accordance  with 
the  specification  and  claims  of  Hutchens  Patent  No. 
2,719,398. 

19.  Full-scale   model   of  machine   made   in   ac- 
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cordance  with  the  specification  and  claims  of  Boggs 
Patent  No.  2,538,250,  and  drawing  identified  as  Ex- 
hibit A  in  the  ''Stipulation  and  Dismissal  as  to 
Patent  No.  2,618,919"  that  forms  a  part  of  the 
record. 

20.    Model  of  the  accused  device. 

Dated :     This  3rd  day  of  M^y,  1956. 

Respectfully  submitted, 

/s/  WILLIAM  C.  BABCOCK, 
Attorney  for  Appellant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  May  4,  1956. 


[Title  of  Court  of  Appeals  and  Cause.] 

APPELLEES'  DESIGNATION  OF  RECORD 

Appellees  designate,  as  the  portion  of  the  record 
upon  which  they  will  rely,  the  following : 

1.  Defendants'  Exhibit  B,  a  physical  exliibit. 
This  full-size  machine,  known  as  the  "Duo  Lawn 
Edger"  is  referred  to  in  Item  3  of  Stipulation  and 
Dismissal  as  to  patent  No.  2,618,919,  constituting  a 
part  of  the  pleadings  herein.  This  full  size  machine 
is  at  present  in  custody  of  appellees.  It  is  appellees' 
belief  that  this  is  the  machine  referred  to  in  Item  17 
of  "Appellant's  Designation  of  Record"  filed  in  this 
Court  on  or  about  Mav  4,  1956. 
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2.  Defendants'  Exhibit  C,  a  physical  exhibit. 
This  set  of  charts  shows  the  manner  of  applying 
the  claims  of  Hutchens  patent  No.  2,719,398  in  suit 
to  the  Duo  Lawn  Edger,  defendants'  Exhibit  B. 

3.  Defendants'  Exhibit  E,  a  physical  exhibit. 
This  is  a  full  size  exemplar  of  the  accused  device, 
now^  in  custody  of  appellees.  It  is  appellees'  belief 
that  this  is  the  machine  referred  to  in  Item  20  of 
''Appellant's  Designation  of  Record"  filed  in  this 
Court  on  or  about  May  4,  1956. 

4.  Defendants'  Exhibit  H,  a  physical  exhibit. 
This  group  of  charts  relates  to  the  patent  claims  in 
suit  and  to  the  prior  art. 

5.  Defendants'  Exhibit  N,  a  physical  exhibit. 
This  is  a  book  of  the  Prior  Art  Patents  listed  in 
Answer  to  Second  Amended  Complaint. 

6.  Plaintiff's  Exhibit  la,  a  physical  exhibit.  This 
is  a  group  of  references  cited  in  file  of  Hutchens 
patent  2,719,398,  in  suit. 

7.  Plaintiff's  Exhibit  2,  copy  of  Hutchens  patent 
No.  2,719,398,  in  suit. 

8.  Plaintiff's  Exhibit  3,  copy  of  Hutchens  patent 
No.  2,618,919. 

9.  Plaintiff's  Exhibit  4,  a  physical  exhibit.  This 
is  a  full  size  machine  corresponding  to  Hutchens 
patent  2,719,398,  in  suit.  This  machine  is  in  custody 
of  appellant.  It  is  appellees'  belief  that  this  is  the 
same  machine  referred  to  in  Item  18'  of  "Ap- 
pellant's Designation  of  Record"  filed  on  or  about 
May  4,  1956. 

10.  This  designation. 
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Dated  this  9tb  day  of  May,  1956. 
Respectfully  submitted, 
LYON  &  LYON, 
JOHN  B.  YOUNG, 

By  /s/  JOHN  B.  YOUNG, 

Attorneys  for  Appellees. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:     Filed  May  10,  1956. 


[Title  of  Court  of  Appeals  and  Cause.] 

STIPULATION 

It  is  hereby  stipulated  by  and  between  the  parties 
through  their  respective  coimsel  that  the  two 
Hutchens  patents  No.  2,719,398  and  No.  2,618,919 
shall  comprise  a  book  of  exhibits  of  which  twelve 
(12)  appropriate  copies  shall  be  made  for  use  of 
the  Court  and  counsel. 

Dated:     May  23,  1956. 

LYON  &  LYON, 
Attorneys  for  Appellees. 

Dated:    May  24,  1956. 

WILLIAM  C.  BABCOCK, 

/s/  WILLIAM  C.  BABCOCK, 
Attorney  for  Appellant. 

[Endorsed]  :     Filed  May  28,  1956. 
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[Endorsed] :  No.  15115.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Ralph  O.  Hutchens, 
Appellant,  vs.  Louis  B.  Faas,  Leonard  Faas,  Walter 
Faas,  Rudolph  Faas,  Individually  and  as  Partners, 
Doing  Business  as  King  O'Lawn  Mfg.  Co.,  and 
King  O'Lawn  Mfg.  Co.,  a  Corporation,  Appellees. 
Transcript  of  Record.  Appeal  From  the  United 
States  District  Court  for  the  Southern  District  of 
California,  Central  Division. 

Filed:     April  27,  1956. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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No.  15115 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Ralph  O.  Hutchens, 

Appellant, 

vs. 

Louis  D.  Faas;  Bernice  H.  Faas;  Leonard  A.  Faas; 
Genevieve  E.  Faas;  Co-partners  doing  business  as 
King  O'Lawn  Manufacturing  Co.;  Walter  Faas; 
Rudolph  Faas;  M.  W.  Engleman,  Assignee  for 
Benefit  of  Creditors  for  King  O'Lawn  Manufactur- 
ing Co.;  King  O'Lawn,  Inc.,  a  California  Corpora- 
tion, 

Appellees. 


BRIEF  FOR  APPELLANT. 


I. 
Jurisdictional  Statement. 

This  is  an  appeal  in  the  above-entitled  action  for  in- 
fringement of  United  States  Letters  Patent  No. 
2,719,398. 

The  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Division,  had 
jurisdiction  under  28  U.  S.  C.  1338(a)  and  1400(b). 
A  final  decision  having  now  been  entered  in  said  District 
Court,  this  Court  of  Appeals  has  jurisdiction  under  28 
U.  S.  C.  1291. 
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II. 

Statement  of  the  Case. 

This  infringement  action  involves  the  infringement 
of  a  patent  granted  to  plaintiff-appellant,  No.  2,719,398 
[Tr.  pp.  85-89],  relating  to  a  device  that  could  be  used 
to  either  trim  or  edge  a  lawn.  Plaintiff  had  previously 
been  granted  a  patent,  No.  2,618,919  [Tr.  pp.  80-84], 
not  in  suit,  pertaining  to  a  device  that  embodied  two  cut- 
ters which  could  be  concurrently  used  for  edging  and 
trimming  grass,  or  if  desired,  both  cutters  could  be  set 
to  simultaneously  edge  or  trim  grass.  The  two  above- 
mentioned  patents  were  co-pending  as  applications  in  the 
Patent  Office  from  June  16,  1950  to  November  25,  1952. 

Although  not  in  suit,  Patent  No.  2,618,919  is  very 
important  as  a  model  of  the  invention  described  therein 
was  manufactured  and  publicly  used  on  August  10,  1948, 
which  date  was  more  than  one  year  prior  to  June  16, 
1950,  the  filing  date  of  the  application  on  which  said 
patent  in  suit  was  granted.  The  defendants  contended, 
and  the  Trial  Court  concluded  that  this  prior  use  of  the 
'919  device  so  limited  the  scope  of  the  claims  at  issue  that 
they  were  not  infringed  by  the  accused  device.  [Tr.  pp. 
67-68.] 

The  device  disclosed  in  the  '919  patent  includes  an 
engine-supporting  frame  B  from  which  two  members 
1  and  2  extend  forwardly  to  rigidly  support  two  racks 
4  and  23.1  and  pivotally  support  two  plates  21  and 
22  from  which  levers  12  and  13  projected  upwardly 
for  actuating  purposes.  Frame  B  remains  in  a  hori- 
zontal position  and  is  movably  supported  by  any  de- 
sired number  of  wheels  3.  Two  arm  structures  are 
rigidly  affixed  to  plates  21  and  22,  and  can  be  independent- 
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ly  pivoted  upwardly  or  downwardly  to  dispose  cutters  10 
and  19  in  the  desired  relationship  relative  to  the  ground 
surface.  Said  arm  structures  so  support  cutters  10  and 
19  that  each  cutter  can  be  vertically  or  horizontally  dis- 
posed, or  adjusted  to  a  position  therebetween.  A  handle 
29  extends  upwardly  and  rearwardly  from  frame  B  to 
guide  same. 

After  inventing  the  above-described  device  and  filing 
a  patent  application  thereon,  plaintiff  found  as  a  result 
of  further  experimental  work,  that  a  much  simpler  ma- 
chine could  be  provided  which,  while  not  permitting  con- 
current lawn  edging  and  trimming,  did  allow  either  edging 
or  trimming  thereof  by  means  of  suitable  adjustment  of 
the  single  power-driven  cutter  associated  with  the  machine, 
as  shown  in  Transcript,  page  85.  After  inventing  the 
second  combined  lawn  edging  or  trimming  device,  plaintiff 
file  a  patent  application  thereon,  on  which  the  patent  in 
suit  was  granted. 

The  device  disclosed  and  claimed  in  the  patent  in  suit 
includes  a  base  that  is  angularly  adjustable  relative  to 
the  ground  surface  and  supported  by  wheel  means  which 
make  such  adjustment  possible.  A  single  arm  structure 
is  provided,  which  when  the  invention  is  in  an  operative 
condition,  projects  forwardly  from  one  side  of  the  base 
and  adjustably  supports  a  cutter  that  can  be  disposed  in 
either  a  vertical  position  for  edging,  a  horizontal  position 
for  trimming,  or  a  position  intermediate  the  horizontal 
and  vertical.  Angular  adjustment  of  the  base  relative 
to  the  ground  surface  to  likewise  control  the  distance 
of  the  cutter  therefrom  is  accomplished  by  movement  of 
a  handle  that  extends  upwardly  and  rearwardly  from  the 
base. 


The  accused  devices  of  which  Defendants'  Exhibit  "E" 
is  typical,  are  identical  to  the  structure  disclosed  in  the 
patent  in  suit,  with  the  exception  that  the  base  is  movably 
supported  on  three  wheels,  one  of  which  wheels  by  a  lever 
arrangement  is  vertically  movable  relative  to  the  base  to 
permit  angular  adjustment  of  the  base  relative  to  the 
ground  surface  as  vertical  movement  of  said  wheel  occurs. 

Although  the  side  members  extending  forwardly  from 
the  engine-supporting  frame  B,  the  racks  4  and  23.1, 
levers  12  and  13,  plates  21  and  22  were  essential  elements 
in  the  combination  disclosed  and  claimed  in  plaintiff's 
first  patent,  and  were  not  included  as  elements  in  his 
second  patent  disclosure,  the  defendants  contended,  and 
the  Trial  Court  concluded,  that  in  view  of  the  public  use 
of  plaintiff's  first  invention,  the  claims  at  issue  could  not 
be  interpreted  broadly  enough  to  be  infringed  by  the  ac- 
cused devices. 

Final  judgment  was  entered  on  January  30,  1956  [Tr. 
pp.  68-69]  holding  that  the  claims  at  issue  were  not  in- 
fringed by  the  accused  devices.  On  February  29,  1956, 
a  Notice  of  Appeal  [Tr.  pp.  69-70]  was  filed  by  plaintiff. 

III. 
The  Questions  Involved. 

1.     Arguments   Raised   Below. 

The  defenses  below  to  the  obvious  infringement  of 
Claims  6,  7,  8,  9,  10,  15  and  16  of  appellant's  Patent 
No.  2,719,398  were: 

(a)  the  invention  of  said  Patent  No.  2,719,398  lies  in 
a  very  crowded  art,  and  therefore  the  claims  at 
issue  must  be  limited  to  a  very  narrow  range  of 
equivalents ; 
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(b)  the  claims  at  issue  cannot  be  interpreted  broadly 
enough  to  read  on  devices  admittedly  manufactured 
and  sold  by  appellees  since  the  date  of  issuance 
of  said  patent,  for  to  do  so  would  cause  the  claims 
to  read  on  Plaintiff's  Exhibit  "B"; 

(c)  that  Plaintiff's  Exhibit  "B"  is  a  combined  lawn 
edger  and  trimmer  made  in  accordance  with  the 
disclosure  in  plaintiff's  Patent  No.  2,618,919  which 
was  publicly  sold  and  used  on  and  after  August 
10,  1948,  which  is  more  than  one  year  prior  to 
June  16,  1950,  the  filing  date  of  the  application 
on  which  Patent  No.  2,719,398  was  granted; 

(d)  the  scope  of  the  claims  at  issue  must  be  limited 
due  to  the  device  disclosed  in  appellant's  prior 
Patent  No.  2,618,919. 

2.    The  Decision  Below. 
The  District  Court  held: 

(a)  that  defendants  have  neither  severally  nor  jointly 
infringed  said  Patent  No.  2,719,398  and  particu- 
larly Claims  6,  7,  8,  9,  10,  15  and  16  at  issue; 

(b)  that  the  issue  of  validity  of  said  Letters  Patent 
No.  2,719,398  as  raised  by  the  pleading  and  evi- 
dence has  not  been  determined  by  this  Court  in 
view  of  its  holding  upon  the  issue  of  infringement. 


IV. 

Specifications  of  Error. 

The  Court  below  committed  the  following  error  in  its 
Conclusions  of  Law: 

1.  Conclusion  of  Law  III  is  erroneous  in  stating  that 
defendants  have  neither  severally  nor  jointly  infringed 
Qaims  6,  7,  8,  9,  10,  15  and  16  at  issue  as  charged  by 
the  plaintiff.  Said  claims  cannot  be  interpreted  broadly 
enough  to  be  infringed  by  the  accused  devices  without  also 
causing  them  to  read  on  the  prior  art  machine,  Defen- 
dants' Exhibit  "B." 

The  Court  below  committed  the  following  additional 
errors : 

1.  The  Court's  judgment  is  contrary  to  and  not  sup- 
ported by  the  evidence  in  the  case  in  that 

(a)  The  Court  erred  in  not  finding  that  the  defen- 
dants had  jointly  and  severally  infringed  Claims  6,  7, 
8,  9,  10,  15  and  16  of  Patent  No.  2,719,398. 

(b)  The  Court  erred  in  finding  that  the  claims  at 
issue  must  be  limited  to  a  very  narrow  range  of  equiva- 
lents. 

(c)  The  Court  erred  in  finding  that  defendants'  ac- 
cused devices  employ  an  arm  pivoted  on  the  frame  for 
supporting  the  front  wheel,  and  hence  the  "wheel  means" 
per  se  of  the  accused  devices  do  not  permit  angular  ad- 
justment of  the  engine  support. 

(d)  The  Court  erred  in  finding  that  the  handle  em- 
bodied in  the  accused  devices  does  not  permit  angular 
adjustment  of  the  engine  support,  and  that  such  adjust- 
ment is  accomplished  by  means  of  the  wheel  arm  and  lever 
system. 


(e)  The  Court  erred  in  considering  the  machine,  De- 
fendants' Exhibit  "B,"  a  prior  art  machine,  for  the 
patent  appHcation  disclosing  and  claiming  same  was  filed 
by  plaintiff  and  was  co-pending  in  the  United  States 
Patent  Office  with  his  patent  application  on  which  the 
patent  in  suit  was  granted. 

(f)  The  Court  erred  in  finding  no  infringement  of 
the  claims  at  issue,  when  such  infringement  had  been 
admitted  by  defendants  in  evidence  introduced  at  the 
trial  by  appellant  without  objection  by  appellees. 

The  Court  below  committed  the  following  additional 
error : 

1.  Failed  to  grant  judgment  in  favor  of  plaintiff  for 
royalties  and  damages 

(a)  as  to  all  of  the  infringing  devices  manufactured 
and  sold  by  defendants  since  the  date  of  issuance  of 
Patent  No.  2,719,398. 

V. 

Summary  of  Argument. 

It  will  be  shown  that: 

1.  Defendants  admit  that  plaintiff  is  the  owner  of 
United  States  Letters  Patent  No.  2,719,398  and  has  been 
the  owner  thereof  since  October  4,  1955,  the  date  of  issue 
thereof. 

2.  Defendants  have  since  October  4,  1955,  manufac- 
tured and  sold  accused  devices  which  are  described  by  the 
claims  at  issue. 

3.  Defendants  have  admitted  by  answers  to  Inter- 
rogatories and  responses  to  Request  for  Admission  of 
Facts  that  accused  devices  have  been  manufactured  and 
sold  since  October  4,  1955,  that  infringe  at  least  Claim 
16  of  United  States  Letters  Patent  No.  2,719,398. 


4.  The  Trial  Court  erroneously  found  that  the  inven- 
tion defined  in  Patent  No.  2,719,398  lies  in  a  very  crowded 
art  and  therefore  the  claims  at  issue  must  be  limited  to  a 
very  narrow  range  of  equivalents. 

5.  The  Findings  of  Fact,  Conclusions  of  Law  and 
Judgment  of  the  Trial  Court  are  not  supported  by  the 
evidence. 

6.  The  Judgment  of  the  Trial  Court  should  be  re- 
versed. 

VI. 
The  Statutory  Provisions. 

The  following  provisions  from  the  Patent  Act  of  July 
10,  1952  (Public  Law  593,  82nd  Cong.,  2d  Sess.,  Ch. 
950;  66  Stat.  792)  : 

The  Enacting  Clause 

An  Act 

To  revise  and  codify  the  laws  relating  to  patents  and 
the  Patent  Office,  and  to  enact  into  law  title  35  of  the 
United  States  Code  entitled  "Patents." 

Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  as- 
sembled, That  title  35  of  the  United  States  Code,  entitled 
"Patents,"  is  revised,  codified,  and  enacted  into  law,  and 
may  be  cited,  "Title  35,  United  States  Code,  section  ...." 
as  follows: 

35  U.  S.  C,  Sec.  100.    Definitions. 

When  used  in  this  title  unless  the  context  otherwise 
indicates — 

(a)  The    term    "invention"    means    invention    or    dis- 
covery. 
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(b)  The  term  "process"  means  process,  art  or  method, 
and  includes  a  new  use  of  a  known  process,  ma- 
chine, manufacture,  composition  of  matter,  or  ma- 
terial. 


35  U.  S.  C,  Sec.  101.     Inventions  patentable. 

Whoever  invents  or  discovers  any  new  and  useful 
process,  machine,  manufacture,  or  composition  of  matter, 
or  any  new  and  useful  improvement  thereof,  rqay  obtain 
a  patent  therefor,  subject  to  the  conditions  and  require- 
ments of  this  title. 

35  U.  S.  C,  Sec.  102.  Conditions  for  patentability; 
novelty  and  loss  of  right  to  patent. 

A  person  shall  be  entitled  to  a  patent  unless — 

(a)  the  invention  was  known  or  used  by  others  in 
this  country,  or  patented  or  described  in  a  printed  publica- 
tion in  this  or  a  foreign  country,  before  the  invention 
thereof  by  the  applicant  for  patent,  or 

(b)  the  invention  was  patented  or  described  in  a  printed 
publication  in  this  or  a  foreign  country  or  in  public  use 
or  onsale  in  this  country,  more  than  one  year  prior  to 
the  date  of  the  application  for  patent  in  the  United  States, 
or 

(c)  he  has  abandoned  the  invention,  or 

(d)  the  invention  was  first  patented  or  caused  to  be 
patented  by  the  applicant  or  his  legal  representatives  or 
assigns  in  a  foreign  country  prior  to  the  date  of  the  ap- 
plication filed  more  than  twelve  months  before  the  filing 
of  the  application  in  the  United  States,  or 

(e)  the  invention  was  described  in  a  patent  granted 
on  an  application  for  patent  by  another  filed  in  the  United 
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States  before  the  invention  thereof  by  the  applicant  for 
patent,  or 

(f )  he  did  not  himself  invent  the  subject  matter  sought 
to  be  patented,  or 

(g)  before  the  applicant's  invention  thereof  the  in- 
vention was  made  in  this  country  by  another  who  had  not 
abandoned,  suppressed,  or  concealed  it.  In  determining 
priority  of  invention  there  shall  be  considered  not  only 
the  respective  dates  of  conception  and  reduction  to  prac- 
tice of  the  invention,  but  also  the  reasonable  diligence 
of  one  who  was  first  to  conceive  and  last  to  reduce  the 
practice,  from  a  time  prior  to  conception  by  the  other. 

35  U.  S.  C,  Sec.  103.  Conditions  for  patentability; 
non-obvious  subject  matter. 

A  patent  may  not  be  obtained  though  the  invention  is 
not  identically  disclosed  or  described  as  set  forth  in 
Section  102  of  this  title,  if  the  differences  between  the 
subject  matter  sought  to  be  patented  and  the  prior  art 
are  such  that  the  subject  matter  as  a  whole  would  have 
been  obvious  at  the  time  the  invention  was  made  to  a 
person  having  ordinary  skill  in  the  art  to  which  said 
subject  matter  pertains.  Patentability  shall  not  be  nega- 
tived by  the  manner  in  which  the  invention  was  made. 

35  U.  S.  C,  Sec.  271.    Infringement  of  patent. 

(a)  Except  as  otherwise  provided  in  this  title,  who- 
ever without  authority  makes,  uses  or  sells  any  patented 
invention,  within  the  United  States  during  patented  in- 
vention, within  the  United  States  during  the  term  of  the 
patent  therefor,  infringes  the  patent. 

(b)  Whoever  actively  induces  infringement  of  a  patent 
shall  be  liable  as  an  infringer. 
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(c)  Whoever  sells  a  component  of  a  patented  machine, 
manufacture,  combination  or  composition,  or  a  material  or 
apparatus  for  use  in  practicing-  a  patented  process,  con- 
stituting a  material  part  of  the  invention,  knowing  the 
same  to  be  especially  made  or  especially  adapted  for  use 
in  an  infringement  of  such  patent,  and  not  a  staple  article 
or  commodity  of  commerce  suitable  for  substantial  non- 
infringing use,  shall  be  liable  as  a  contributory  infringer. 

(d)  No  patent  owner  otherwise  entitled  to  relief  for 
infringement  or  contributory  infringement  of  a  patent 
shall  be  denied  relief  or  deemed  guilty  of  misuse  or  illegal 
extension  of  the  patent  right  by  reason  of  his  having 
done  one  or  more  of  the  following:  (1)  derived  revenue 
from  acts  which  if  performed  by  another  without  his  con- 
sent would  constitute  contributory  infringement  of  the 
patent;  (2)  licensed  or  authorized  another  to  perform 
acts  which  if  performed  without  his  consent  would  con- 
stitute contributory  infringement  of  the  patent;  (3) 
licensed  or  authorized  another  to  perform  acts  which  if 
performed  without  his  consent  would  constitute  con- 
tributory infringement  of  the  patent;  (4)  sought  to  en- 
force his  patents  rights  against  infringement  or  contribu- 
tory infringement. 

35  U.  S.  C,  Sec.  282.  Presumption  of  validity;  de- 
fenses. 

A  patent  shall  be  presumed  valid.  The  burden  of 
establishing  invalidity  of  a  patent  shall  rest  on  a  party 
asserting  it. 
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POINT  ONE. 

Defendants  Admit  That  Plaintiff  Is  the  Owner  of 
United  States  Letters  Patent  No.  2,719,398  and 
Has  Been  the  Owner  Thereof  Since  October  4, 
1955,  the  Date  of  Issue  Thereof. 

Defendants  did  not  challenge  plaintiff's  ownership  to 
Patent  No.  2,719,398  and  have  specifically  conceded  this 
in  their  answer  to  Paragraph  VI  of  plaintiff's  second 
amended  complaint   [Tr.  pp.  51-52]. 

POINT  TWO. 
Defendants   Have   Since   October   4,    1955,   Manufac- 
tured   and    Sold    Accused    Devices    Which    Are 
Described  by  the  Claims  at  Issue. 

For  convenience  of  discussion  Claim  16  has  been  repro- 
duced herein,  and  the  elements  therein  recited  separately, 
which  elements  are  individually  identified  by  the  letters 
A  to  K,  inclusive. 

16.  A  device  for  use  in  so  supporting  a  rotatable 
cutter  that  it  can  be  driven  in  any  one  of  a  plurality  of 
positions  between  the  vertical  and  horizontal  and  at  the 
desired  elevation  above  the  ground  in  lawn  trimming  and 
edging  operations,  including: 

A.  a  base; 

B.  wheel  means  that  movable  support  said  base  for 
angular  adjustment  thereof  relative  to  the  surface  on 
which  said  wheel  means  rests; 

C.  a  handle  extending  upwardly  and  rearwardly  from 
said  base  for  guiding  same; 

D.  a  prime  mover  mounted  on  said  base; 
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E.  a  driving  pulley  that  is  rotated  by  said  prime 
mover  in  a  fixed  position; 

F.  a  shaft  on  which  said  cutter  is  mounted; 

G.  a  bearing  in  which  said  shaft  is  rotably  sup- 
ported ; 

H.     a  driven  pulley  rigidly  affixed  to  said  shaft: 

I.  an  elongate  rigid  member  normally  disposed  to  said 
shaft  when  said  shaft  is  disposed  to  said  bearing,  which 
member  is  rigidly  affixed  to  said  bearing; 

J.  a  belt  extending  between  said  driving  and  driven 
pulleys ; 

K.  and  mounting  means  positioned  on  one  side  of  said 
base  that  adjustably  support  said  first  member  for  longi- 
tudinal and  rotatable  movement,  which  mounting  means 
so  supports  said  member  that  said  belt  is  in  vertical 
alignment  with  at  least  a  portion  of  said  driven  and  driv- 
ing pulleys  when  said  member  is  so  disposed  as  to  support 
said  cutter  in  either  a  horizontal  or  vertical  position. 

The  Trial  Court  found  and  defendants  admit  in  Find- 
ing of  Fact  XI  [Tr.  p.  66]  that  the  accused  device  in- 
cludes the  following  elements  in  combination,  which  ele- 
ments for  comparison  with  those  in  Claim  16  are  iden- 
tified by  the  same  letters  used  in  identifying  the  elements 
of  that  claim  but  to  which  a  prime  has  been  affixed. 
A'     "frame  of  the  machine." 

B'  ".  .  .  three  wheels  for  supporting  the  frame 
of  the  machine.  Two  rear  wheels  are  mounted 
to  rotate  about  a  common  axis  and  the  third 
front  wheel  is  mounted  on  an  arm  pivoted  to 
the  frame.     The  frame  may  be  raised  and  low- 
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ered  with  respect  to  the  front  wheel  by  means 
of  a  lever  system  connected  to  the  arm." 

C  The  handle  is  not  mentioned  specifically  as  an 
element  in  Finding  of  Fact  XL  In  answer  to 
Request  for  Admission  No.  6  [Tr.  pp.  5  and 
37-38]  defendants  admit  the  use  of  such  a  handle 
in  the  structure  of  the  accused  device. 

"an  engine  on  the  frame." 

"Bearings  in  the  housing  support  a  transverse 

shaft  carrying  a  cutter  blade  and  a  driven  pulley. 

The  pulley  is  belt  driven  from  an  engine  on  the 
frame.  The  rod,  housing,  shaft,  cutter  blade 
and  driven  pulley  can  be  turned  about  the  rod 
axis  so  that  the  cutter  blade  can  operate  ver- 
tically or  horizontally,  or  at  inclined  positions 
as  required." 

r     "a  logitudinal  rod  and  the  forward  end  of  the 
rod  carries  a  housing." 

K'  "A  sleeve  fixed  on  the  frame  telescopically  re- 
ceives a  longitudinal  rod  and  the  forward  end 
of  the  rod  carries  a  housing.  .  .  .  Friction 
clamp  means  are  provided  to  maintain  the  rod  in 
the  desired  angular  position." 

From  the  above  comparative  analysis  it  will  be  seen 
that  while  the  defendants  have  chosen  to  use  dififerent 
terminology  than  employed  by  plaintiff  in  describing  the 
accused  device,  yet  each  and  every  element  found  in 
Claim  16  is  also  found  in  the  accused  device. 
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POINT  THREE. 
Defendants  Have  Admitted  by  Answers  to  Interroga- 
tories and  Responses  to  Request  for  Admission 
of  Facts  That  Accused  Devices  Have  Been  Manu- 
factured and  Sold  Since  October  4,  1955,  That 
Infringe  at  Least  Claim  16  of  United  States 
Letters  Patent  No.  2,719,398. 

Plaintiff's  Request  for  Admission  of  Facts  [Tr.  pp. 
3-7]  and  defendants'  reply  thereto  [Tr.  pp.  37-38]  were 
admitted  at  the  trial  as  evidence  without  opposition. 

Defendants,  in  reply  to  Request  Nos.  3  and  4  [Tr. 
pp.  37-38]  admitted  that  lawn  trimmers  and  edgers  iden- 
tified as  Junior,  Gardener,  Special  and  Senior  Models 
have  been  manufactured  and  sold  by  defendants  since 
October  4,   1955. 

Defendants'  replies  to  Request  for  Admission  of  Facts 
Nos.  5,  6,  7,  8  and  11  [Tr.  pp.  5-7,  and  37-38]  admit 
that  all  of  the  elements  A-K,  inclusive,  of  Claim  16  as  set 
forth  under  Point  II  were  present  in  said  Junior,  Garden- 
er, Special  and  Senior  Models  which  were  manufactured 
and  sold  by  defendants  since  October  4,  1955.  This  ad- 
mission on  the  part  of  defendants  is  further  supported  by 
Exhibit  "A"  attached  to  plaintiff's  Request  for  Admission 
of  Facts  [Tr.  pp.  3-15]  which  shows  that  the  accused 
devices  embodied  element  by  element  the  structure  set 
forth  in  Claim  16 — without  recourse  to  equivalents.  Each 
of  the  elements  set  forth  in  Claim  16  will  also  be  found 
present  in  Defendants'  Exhibit  "E,"  a  physical  exhibit 
which  is  a  full-size  exemplar  of  the  accused  device. 
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POINT  FOUR. 
The  Trial  Court  Erroneously  Found  That  the  Inven- 
tion Defined  in  Patent  No.  2,719,398  Lies  in  a 
Very  Crowded  Art  and  Therefore  the  Claims  at 
Issue  Must  Be  Limited  to  a  Very  Narrow  Range 
of  Equivalents. 

The  Trial  Court  in  its  Conclusions  of  Law  held  that 
the  claims  at  issue  cannot  be  interpreted  broadly  enough 
to  be  infringed  by  the  accused  device  without  also  causing 
them  to  read  on  the  machine,  Defendants'  Exhibit  "B." 

The  device  disclosed  in  the  Hutchens  Patent  No. 
2,618,919  requires  as  essential  elements  thereof: 

(a)  Side  members  1  and  2  that  extend  forwardly  from 
a  base; 

(b)  Racks  4  and  23.1  united  to  or  formed  integral 
with  said  side  members  at  their  forward  ends; 

(c)  Levers   12  and   13; 

(d)  Plates  21  and  22  that  pivotally  support  said  levers 
from  the  forward  end  portions  of  said  side  mem- 
bers. 

These  elements  are  essential  in  the  operation  of  the 
Hutchens  device  disclosed  in  Patent  No.  2,618,919,  irre- 
spective of  whether  the  cutters  thereof  are  used  concur- 
rently in  edging  and  trimming,  or  whether  one  of  the 
cutters  is  used  individually  for  edging  or  trimming. 

These  elements  tabulated  above  are  not  used  in  the 
Hutchens  device  disclosed  in  the  patent  in  suit,  or  in  de- 
fendants' Junior,  Gardener,  Special  or  Senior  Model, 
and  would  not  serve  any  useful  purpose  if  included  as  a 
part  thereof.  Therefore,  Claim  16  of  the  patent  in  suit, 
if    read    literally,    defines    the    Hutchens    device    as    de- 
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scribed  and  illustrated  in  the  patent  in  suit,  as  well  as 
defendants'  Junior,  Gardener,  Special  and  Senior  Models, 
but  does  not  describe  the  device  shown  and  described  in 
the  Hutchens  Patent  No.   2,618,919. 

Defendants  also  contended  that  the  claims  at  issue 
describe  the  invention  defined  in  the  Boggs  Patent  No. 
2,538,250.  The  Boggs  patent  described  and  claimed  a 
device  as  shown  [Tr.  p.  52]  that  movably  supported  a 
power  driven  hub  in  such  a  position  that  a  number  of  ver- 
tically disposed  wires  pivotally  affixed  to  the  hub  could 
rotate  in  a  vertical  plane  to  edge  grass,  and  there  was  no 
description  in  the  patent  of  a  device  that  could  be  used 
either  for  the  edging  or  trimming  of  grass  as  defined 
by  the  claims  at  issue,  particularly  Claim  16.  Further, 
the  Boggs  patent  was  considered  as  a  reference  by  the 
Patent  Office  during  the  prosecution  of  the  application 
on  which  Patent  No.  2,719,398  was  granted,  and  con- 
sidered that  the  claims  at  issue  do  not  describe  the  Boggs 
device  and  defined  an  improvement  in  the  art  that 
amounted  to  invention  over  the  Boggs  device. 

In  defense  of  their  infringement  defendants  relied  on 
a  number  of  prior  art  patents  pertaining  to  such  non- 
analogous  fields  as  the  art  of  logging  and  timbering 
equipment.  The  prior  art  may  be  crowded  as  the  Trial 
Court  suggests,  but  it  is  crowded  with  impractical  and 
unworkable  devices  that  cannot  be  used  in  the  simple 
manner  of  plaintiff's  invention  as  defined  in  the  claims 
at  issue.  If  the  prior  art  is  to  be  crowded  as  suggested 
by  the  Trial  Court  it  must  be  by  including  devices  taken 
from  non-analogous  fields,  which  devices  have  no  bearing 
on  the  patentable  novelty  of  plaintiff's  invention  as  de- 
fined in  the  claims  at  issue,  which  are  strictly  limited  to 
the  art  of  lawn  edging  and  trimming  equipment. 
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POINT  FIVE. 
The  Findings  of  Fact,  Conclusions  of  Law  and  Judg- 
ment of  the  Trial  Court  Are  Not  Supported  by 
the  Evidence. 

The  claims  at  issue  were  allowed  without  amendment 
by  the  Patent  Office,  and  with  the  R.  H.  Boggs  Patent 
No.  2,538,230  having  been  cited  as  a  reference.  Boggs  as 
a  reference  was  the  closest  cited  by  the  Patent  Office, 
and  is  of  particular  importance  in  that  it  is  taken  from 
the  same  field  of  the  art  as  plaintiff's  invention,  namely, 
lawn  trimming  and  edging  equipment. 

The  prior  patents  cited  by  defendants  in  their  answer 
[Tr.  pp.  53-54]  all  pertain  to  the  art  of  logging  and 
timbering  devices,  and  are  clearly  taken  from  a  non- 
analogous  field  of  the  art  to  that  of  lawn  trimming  and 
edging  equipment. 

The  Trial  Court  failed  to  realize  that  the  patentable 
novelty  of  plaintiff's  invention  as  defined  in  the  claims 
in  suit  resides  in  the  assembly  of  a  minimum  number 
of  old  elements  into  a  noval  combination  that  permits 
the  user  of  the  invention  to  either  edge  or  trim  grass, 
and  to  at  all  times  control  the  depth  of  the  edging  or 
height  of  the  trimming  by  simply  varying  the  angular 
position  of  the  engine-supporting  base  relative  to  the 
ground  surface.  Plaintiff's  invention  as  described  and 
claimed  in  Patent  No.  2,618,919  could  also  trim  and  edge 
a  lawn,  but  only  by  means  of  a  combination  of  elements 
that  included  forwardly  extending  members,  racks,  levers 
and  plates  which  form  no  part  of  plaintiff's  second  form 
of  invention  as  defined  in  the  claims  at  issue.  The  for- 
wardly extending  members,  racks,  levers  and  plates  would 
serve  absolutely  no  useful  function  if  included  as  a  part 
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of  the  combination  of  elements  defined  in  the  claims  in 
suit,  but  would  be  mere  surplusage. 

Therefore,  the  Trial  Court  was  in  error  in  restricting 
the  scope  of  the  claims  at  issue  [Tr.  pp.  67-68]  on  a  de- 
vice that  is  structurally  different  from  the  first  form  of 
the  invention,  and  operates  in  a  completely  different 
manner. 

This  very  question  was  presented  to  this  Court  in 
Ry-Lock  Co.  Ltd.  v.  Sears,  Roebuck  &  Co.  (C.  C.  A.  9), 
107  U.  S.  P.  Q.  292  at  294-295,  in  which  it  was  stated: 

"This  invention,  made  up  by  combination  of  ele- 
ments, in  a  manner  which  was  sufficiently  new  and 
novel  to  measure  up  to  the  accepted  standards  of 
invention,  was  not,  in  the  language  of  Himes  v. 
Chadwick,  9  Cir.,  199  F.  2d  100,  95  U.  S.  P.  Q.  59, 
63,  'a  mere  aggregation  of  a  number  of  old  parts.' 
Hence  a  finding  which,  as  here,  picks  out  one  ele- 
ment in  one  prior  patent  and  another  element  in  an- 
other prior  patent  as  a  demonstration  of  anticipation, 
is  manifestly  insufficient  to  overcome  the  presump- 
tion arising  from  the  issuance  of  the  patent,  a  pre- 
sumption reemphasized  by  the  existing  Act.  35 
U.  S.  C.  A.  282. 

"This  lever  tension  arm  in  the  accused  device  is 
more  flimsy  and  would  appear  to  be  more  difBcult 
to  assemble  than  that  of  Ry-Lock,  but  it  produces 
^substantially  the  same  result  in  substantially  the 
same  way'  and  infringement  results.  Royal  Type- 
writer Co.  V.  Remington  Rand,  2  Cir.,  168  F.  2d 
691,  692,  77  U.  S.  P.  Q.  517,  518." 

This  decision  is  applicable  in  the  present  instance  where 
defendants  only  departed  from  the  structure  of  plaintiff's 
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invention  by  angularly  supporting  the  base  by  means  of 
a  wheel  and  lever,  rather  than  a  pivotally  supporting 
wheel. 

Also,  in  Stearns  v.  Tinker  &  Rasor  (C.  C.  A.  9),  104 
U.  S.  P.  Q.  234,  239,  this  Court  stated: 

''The  rule  laid  down  by  many  of  the  authorities 
is  that  whether  arts  or  uses  are  analogous  depends 
upon  the  similarity  of  their  elements  and  purposes. 
It  is  said  that  if  the  elements  and  purposes  in  one 
art  are  related  and  similar  to  those  in  another  art 
and  because  and  by  reason  of  that  relation  and  simi- 
larity make  an  appeal  to  the  mind  of  a  person  having 
mechanical  skill  and  knowledge  of  the  purposes  of 
the  other  art,  then  such  arts  must  be  said  to  be 
analogous:  and.  if  the  converse  is  true,  they  are  non- 
analogous  arts.  A.  J.  Deer  Co.,  Inc.  v.  U.  S.  Slicing 
Machine  Co.,  7  Cir.,  21  F.  2d  812,  813;  Copeman 
Laboratories  Co.  v.  General  Plastics  Corp.,  7  Cir., 
149  F.  2d  962,  65  U.  S.  P.  Q.  550;  Allied  Wheel 
Products  V.  Rude,  6  Cir.,  206  F.  2d  752,  755,  97 
U.  S.  P.  Q.  510,  512-513;  69  C.  J.  S.,  Sec.  53,  p.  266. 
Even  if  we  assume  here  a  relation  and  similarity  of 
elements  in  holiday  detectors  and  snap-switches,  the 
purpose  of  the  snap-switch  art,  i.e.,  to  open  and 
close  an  electric  circuit,  has  no  relation  or  similarity 
to  the  purpose  of  the  art  of  holiday  detection,  i.e., 
to  determine  the  condition  of  pipe  coating  by  sub- 
jecting it  to  electrical  inspection." 

In  view  of  the  above  decisions  the  Trial  Court  was 
clearly  in  error  to  restrict  the  scope  of  the  claims  in 
suit  to  the  extent  of  holding  that  the  accused  devices 
do  not  infringe  same. 


—21— 

POINT  SIX. 
The  Judgment  of  the  Trial  Court  Should  Be  Reversed. 

The  Judgment  of  the  Trial  Court  should  be  reversed 
as  to  infringement,  and  the  case  remanded  to  the  Trial 
Court  for  trial  on  the  validity  of  the  claims  at  issue. 

Respectfully  submitted, 

William  C.  Babcock, 

Attorney  for  Appellant. 
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No.  15115. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Ralph  O.  Hutchens, 

Appellant, 

vs. 

Louis  D.  Faas,  Bernice  H.  Faas,  Leonard  A.  Faas, 
Genevieve  E.  Faas,  Co-partners  doing  business  as 
King  O'Lawn  Manufacturing  Co.;  Walter  Faas, 
Rudolph  Faas,  M.  W.  Engleman,  Assignee  for  Bene- 
fit of  Creditors  for  King  O'Lawn  Manufacturing 
Co.,   King  O'Lawn^   Inc.,   a   California   Corporation, 

Appellees. 


APPELLEE'S  BRIEF. 


This  is  an  appeal  from  the  judgment  of  the  District 
Court  (Mathes,  D.  J.)  dismissing  plaintiff-appellant's 
complaint  for  infringement  of  United  States  Letters 
Patent  No.  2,719,398. 

The  District  Court's  jurisdiction  is  based  upon  the 
patent  laws  of  the  United  States,  as  alleged  in  the  Second 
Amended  Complaint  and  admitted  in  the  Answer  thereto, 
and  more  specifically  upon  28  U.  S.  C,  Sec.  1338(a). 
Title  28  U.  S.  C,  Sec.  1291,  gives  this  Court  jurisdiction 
of  this  appeal. 
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Statement  of  the  Case. 

A.  The  Nature  of  the  Controversy. 

This  is  a  suit  for  infringement  of  Letters  Patent  No. 
2,719,398,  granted  October  4,  1955,  to  plaintiff-appellant, 
for  "Lawn  Trimmer." 

B.  The  Parties. 

Plaintiff-appellant  is  an  individual,  the  patentee  named 
in  the  patent  in  suit. 

Defendants-appellees  Louis  D.  Faas  and  Leonard  A. 
Faas  are  brothers,  and  together  with  their  wives,  Bernice 
H,  Faas  and  Genevieve  E.  Faas,  respectively,  are  co- 
partners doing  business  as  King  O'Lawn  Manufacturing 
Co.  Walter  Faas  and  Rudolph  Faas  are  brothers  of 
Louis  D.  Faas  and  Leonard  A.  Faas.  At  the  time  of 
the  trial,  M.  W.  Engleman  was  assignee  for  benefit  of 
creditors  for  King  O'Lawn  Manufacturing  Co.  [Tr.  35, 
65]  but  a  reassignment  to  Louis  D.  Faas,  Bernice  H. 
Faas,  Leonard  A.  Faas  and  Genevieve  E.  Faas  was 
made  subsequent  to  entry  of  Judgment  in  this  cause 
on  January  30,  1956.  King  O'Lawn,  Inc.,  is  a  Cali- 
fornia corporation  but  has  no  assets  nor  liabilities  and 
is  completely  inactive   [Tr.  65]. 

C.  The  Pleadings. 

The  original  complaint  filed  August  16,  1955,  related 
only  to  an  earlier  patent  No.  2,618,919.  An  amended 
complaint  filed  October  21,  1955,  added  a  new  patent, 
No.  2,719,398.  The  action  was  dismissed  with  prejudice 
as  to  the  first  patent  No.  2,618,919  by  Stipulation  entered 
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December  28,  1955  [Tr.  46],  and  the  Second  Amended 
Complaint  [Tr.  43]  relating  only  to  the  patent  No, 
2,719^398  was  filed  concurrently  with  the  Stipulation. 

In  the  Stipulation  of  December  28,  1955  [Tr.  46], 
plaintiff  admitted  the  sale  and  public  use  in  the  United 
States  of  a  machine  as  shown  in  the  first  patent  No. 
2,618,919  during  the  year  1948,  i.e.,  more  than  one  year 
prior  to  the  eft"ective  filing  date  (June  16,  1950)  of  the 
patent  in  suit.  No.  2,719,398. 

D.  Disposition  of  the  Case  by  the  Court. 

After  a  trial  upon  the  merits,  the  District  Court  held 
that  the  claims  of  the  patent  in  suit  are  not  infringed  and 
cannot  be  interpreted  broadly  enough  to  be  infringed 
by  the  accused  devices  without  also  causing  them  to  read 
on  plaintiff's  prior  art  machine  described  in  the  Stipulation 
of  December  28,  1955  [Tr.  67,  68].  The  District  Court 
did  not  rule  on  the  issue  of  validity  of  the  patent  in  suit, 
in  view  of  its  holding  of  non-infringement   [Tr.  68]. 

E.  The  Subject  Matter  of  the  Patent  in  Suit. 

The  patent  discloses  a  lawn  trimmer  and  edger  driven 
by  a  small  gasoline  engine.  The  device  is  not  used  to 
mow  a  lawn,  but  only  to  trim  the  edges.  A  single  sup- 
porting wheel  is  used.  This  enables  the  operator  to  grasp 
the  handle  to  tilt  the  machine  either  fore  and  aft  or  from 
side  to  side,  or  in  any  other  direction  about  the  central 
supporting  wheel.  A  cutting  blade  is  belt-driven  from 
the  engine  and  this  blade  may  be  operated  vertically  or 
horizontally  or  at  inclined  positions. 


Summary  of  Argument. 

I. 

The  claims  at  issue  in  the  patent  in  suit  read  squarely 
on  plaintiff'^  1948  prior  art  machine  described  in  the 
Stipulation  of  December  28,  1955. 

II. 

The  claims  in  issue  in  the  patent  in  suit  cannot  "be  in- 
terpreted broadly  enough  to  be  infringed  by  the  accused 
devices  without  also  causing  them  to  read  on  the  prior 
art  machines  set  out  in  said  Stipulation. 

III. 

Plaintiff's  1948  machine  described  in  the  said  Stipula- 
tion is  prior  art,  with  respect  to  the  patent  in  suit. 

IV. 

The  accused  devices  do  not  infringe  any  claim  'in  the 
patent  in  suit  and  defendants  have  not  admitted  infringe- 
ment. 

V. 

If  the  Court  of  Appeals  should  reverse  the  District 
Court's  Judgment  of  non-infringement,  the  Court  of 
Appeals  should  not  remand  the  case  for  a  determination 
of  the  issue  of  validity,  but  should  rule  on  this  issue 
directly,  because  the  evidence  of  invalidity  is  physical  and 
documentary  in  form  and  is  before  the  Court  of  Appeals 
for  consideration. 
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ARGUMENT. 

Point  I. 

The  claims  at  issue  in  the  patent  in  suit  read  squarely 
on  Plaintiff's  1948  prior  art  machine  described  in  the 
Stipulation  entered  December  28,  1955.  The  manner 
in  which  each  of  the  claims  at  issue  in  the  patent  in  suit 
read  on  that  prior  art  machine  is  shown  in  detail  in 
Defendant's  Physical  Exhibit  "C"  now  before  this  Court. 
For  convenience  a  copy  of  the  fourth  sheet  of  this  ex- 
hibit relating  to  Claim  16  is  attached  to  this  brief.  Plain- 
tiff's 1948  prior  art  machine  renders  the  patent  in  suit 
totally  void,  providing  that  the  claims  of  the  patent  read 
on  that  machine.  It  is  defendants-appellees'  contention 
that  all  of  the  claims  at  issue  including  Claim  16,  relied 
upon  by  plaintiff-appellant  read  squarely  and  without 
equivocation  upon  that  machine. 

On  the  issue  of  prior  pubHc  use  and  sale  there  is  no 
distinction  between  use  or  sale  by  another  and  by  the  in- 
ventor himself.  (Schmeiser  v.  Thomasian,  227  F.  2d  875 
(9th  Cir.,  1955).) 

The  United  States  Patent  Office  had  no  knowledge  prior 
to  issuing  the  patent  in  suit  of  the  public  sale  and  use  of 
plaintiff's  1948  machine;  the  file  history  of  the  patent 
[Pltf.  Ex.  1]   fails  to  mention  it. 

Point  II. 

The  claims  in  issue  in  the  patent  in  suit  cannot  be  inter- 
preted broadly  enough  to  be  infringed  by  the  accused 
devices  without  also  causing  them  to  read  on  plaintiff's 


1948  prior  art  machine.  The  manner  in  which  the  claims 
at  issue  in  the  patent  in  suit  read  upon  that  machine  is 
shown  in  Defendants'  Physical  Exhibit  "C"  now  before 
this  Court.  The  claims  at  issue  also  read  upon  the  Boggs 
device  (as  distinguished  from  the  Boggs  patent)  set  forth 
in  the  same  Stipulation  and  shown  on  a  drawing  attached 
thereto.  The  claims  at  issue  cannot  be  read  on  the  accused 
devices  for  the  reasons  pointed  out  in  the  Conclusions  of 
Law  of  the  District  Court  entered  January  30,  1956 
[Tr.  67].  The  claims  at  issue  do  not  cover  the  accused 
devices  because  the  claims  require  that  the  "wheel  means" 
itself  permit  angular  adjustment  of  the  base.  While 
this  is  true  of  plaintifif's  machine  having  only  a  single  sup- 
porting wheel,  it  is  not  true  of  defendants'  machines 
wherein  the  tilting  of  the  base  is  accomplished  not  by 
the  wheels  but  by  a  leverage  system  acting  on  one  of  the 
three  wheels. 

Point  III. 

Plaintiff's  1948  machine  described  in  the  Stipulation 
entered  December  28,  1955,  is  prior  art  with  respect  to 
the  patent  in  suit.  An  erroneous  statement  appears  at 
the  top  of  page  7  of  the  Brief  for  Appellant,  as  follows: 

''(e)  The  Court  erred  in  considering  the  machine, 
Defendants'  Exhibit  'B,'  a  prior  art  machine,  for 
the  patent  application  disclosing  and  claiming  same 
was  filed  by  plaintiff  and  was  co-pending  in  the 
United  States  Patent  Office  with  his  patent  applica- 
tion on  which  the  patent  in  suit  was  granted." 

Said  Exhibit  "B"  is  the  1948  machine  of  the  Stipulation 
of  December  28,  1955,  and  the  Stipulation  not  only  settles 
the  fact  that  the  machine  was  sold  and  in  public  use  in 
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the  United  States  in  1948  but  the  Stipulation  also  in- 
cludes an  agreement  that  the  effective  filing  date  of  the 
patent  in  suit  is  June  16,  1950.  The  co-pendency  of  the 
earlier  patent  application  resulting  in  the  first  patent  No. 
2,618,919,  is  therefore  absolutely  immaterial. 

On  January  16,  1950,  plaintiff  Ralph  O.  Hutchens 
filed  application  Serial  No.  168,506,  and  on  March  29, 
1954,  filed  a  continuation  application  Serial  No.  419,916. 
The  latter  application  issued  on  October  4,  1955,  as  Patent 
No.  2,719,398,  now  in  suit.  Not  only  was  it  stipulated 
that  the  effective  filing  date  of  the  patent  in  suit  was 
June  16,  1950,  but  a  consideration  of  the  new  patent  law 
effective  January  1,  1953,  Sections  101,  102,  112,  120  (see 
appendix)  leads  to  the  inevitable  conclusion  that  the 
effective  filing  date  of  the  patent  in  suit  cannot  be  carried 
back  of  June  16,  1950,  because  the  patent  does  not  men- 
tion the  earlier  Hutchens  patent  No.  2,618,919;  under 
Section  120  of  the  codified  law  the  filing  date  of  the  earlier 
patent  cannot  be  claimed.  Hence,  Section  102(b)  applies 
and  the  patent  is  invalid  if  the  claims  thereof  cover  a  de- 
vice which  was  in  public  use  or  sale  in  this  country  more 
than  one  year  prior  to  June  16,  1950. 

Point  IV. 

Defendants  have  not  admitted  infringement  of  any 
claim  of  the  patent  in  suit. 

It  appears  that  the  principal  argument  presented  in  the 
Brief  for  Appellant  is  that  defendants  are  alleged  to 
admit  infringement  at  least  of  Claim  16.  This  "admis- 
sion" is  alleged  to  be  found  in  a  consideration  of  the 
Request  for  Admission  of  Facts  Nos.  5,  6,  7.  8  and  11 
[Tr.    5-7,    and    37-38].     Careful    examination,    however^ 


— 8— 

shows  that  no  such  admission  was  made.     No.  5  asks  if 

the  accused  devices  contain 

"an  engine-supporting  base  mounted  on  wheels  which 
base  can  be  angularly  adjusted  relative  to  the  surface 
on  which  said  wheels  rest." 

Defendants    admitted    that    the    accused    devices    contain 

such  construction  but  this  is  not  the  same  as  admitting 

that   the   accused   devices    embody   the   language   of   the 

claims.     Thus,  Claim  16  requires 

"wheel  means  that  movably  support  said  base  for 
angular  adjustment  thereof  relative  to  the  surface 
on  which  said  wheel  means  rests." 

Defendants  admit  that  the  accused  structure  has  a  base 
which  can  be  angularly  adjusted,  but  do  not  admit  that 
the  wheel  means  movably  support  the  base  for  such  ad- 
justment. The  adjustment  in  the  accused  devices  is  ob- 
tained by  a  leverage  or  linkage  system  and  not  by  the 
wheel  means. 

Point  V. 

If  the  Court  of  Appeals  should  reverse  the  District 
Court's  judgment  of  non-infringement,  the  Court  of 
Appeals  should  not  remand  the  case  for  determination  of 
the  issue  of  validity  but  should  rule  on  this  issue  directly, 
because  the  evidence  of  invalidity  is  physical  and  docu- 
mentary in  form  and  is  before  the  Court  of  Appeals  for 
consideration.  No  oral  testimony  is  involved  and  there- 
fore the  demeanor  of  witnesses  and  appraisal  of  inferences 
to  be  drawn  from  their  testimony  is  not  involved  here. 
Since  this  is  an  appeal  in  equity,  the  whole  case  is  before 


•the  Court  of  Appeals  and  it  should  decide  the  case,  so 

far  as  it  is  in  a  condition  to  be  decided,  upon  its  merits. 

(Waterloo  Min.  Co.  v.  Doe  et  al.  82  Fed.  45   (C.  C.  A. 

9).)     Appeals  in  equity  are  heard  de  novo  and  disposed 

of  finally  without  requiring  that  the  case  be  remanded 

for  further  trial  except  in  exceptional  cases.     (Unkle  v. 

Wills,  281  Red.  29,  34  ,(C.  C.  A.  8).)     In  Edwards  v. 

Lain,  112  F.  2d  343  (C.  C  A.  7,  1940),  it  was  stated: 

'"In  equity,  an  appeal  brings  up  the  whole  record 
and  appellate  court  may  review  the  evidence  and 
make  such  order  or  decree  as  the  court  of  first  in- 
stance ought  to  have  made,  giving  proper  weight  to 
findings  on  disputed  issues  of  fact  which  should  be 
accorded  to  a  tribunal  which  heard  the  witnesses." 

In  Ry-Lock  Company,  Ltd.  v.  Sears,  Roebuck  &  Co., 
227  F.  2d  615  (9  Gir.,  decided  Nov.  21,  1955,  Cert.  Den., 
100  L.  Ed.  Advance  P.  353,  the  District  Court  held  a  patent 
void  on  the  ground  of  anticipation  by  earlier  patents. 
However,  on  appeal  this  Court  reversed  the  lower  court 
judgment,  and  said,  at  page  617: 

"We  note  therefore  that  the  findings  of  the  trial 
court  with  respect  to  anticipation  were  based  solely 
upon  these  paper  patents  unsupported  by  any  testi- 
mony of  witnesses  in  open  court.  It  follows  that 
we  are  in  as  good  a  position  as  was  the  trial  cotirt 
to  consider  and  evaluate  the  anticipatory  effect  of 
the  patents  brought  forward  by  Sears." 

This  Court  then  went  on  to  find  that  the  patent  was  in- 
fringed, although  no  finding  on  the  issue  of  infringe- 
ment had  been  made  by  the  lower  court. 
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in Martin  v.  Be-Ge  Mfg.  Co.,  et  al,  232  F.  2d  530 
(C.    C.   A.   9),   decided   April    19,    1956,   Judge   Mathes, 
sitting  on  the  Court  of  Appeals  for  the  Ninth  Circuit  said, 
at  page  532: 

"The  Supreme  Court  has  admonished  that  even  in 
cases  where  no  infringement  appears,  it  is  the  'better 
practice"  to  adjudicate  also  the  issue  of  validit}',  Sin- 
clair &  Carrol  Co.  v.  Interchemical  Corp.,  1945,  325 
U.  S.  327,  330,  65  S.  Ct.  1143,  89  L.  Ed.  1644;  but 
this  has  been  interpreted  as  *a  mere  cautionary  ad- 
monition to  the  courts  to  exercise  their  discretion 
whether  to  pass  upon  the  question  of  validity,  and 
to  strike  down  clearly  invalid  patents  where  it  would 
be  in  the  public  interest  to  do  so,  even  though  a  find- 
ing of  non-infringement  would  dispose  of  the  case." 
(Kemart  Corp.  v.  Printing  Arts  Research  Labora- 
tories, Inc.,  201  F.  2d  624,  634  (9  Cir..  1953);  see 
Harries  v.  Air  King  Products,  183  F,  2d  158,  161- 
162  (2  Cir.,  1950). 

"Inasmuch  as  the  patent  in  suit  was  issued  in  1935 
and  expired  in  1952,  35  U.  S.  C.  §154,  there  remained 
no  public  interest  in  a  determination  of  the  issue  of 
validity.  So  it  was  not  necessary  for  the  District 
Court  to  adjudicate  that  issue  in  view  of  the  finding 
of  non-infringement." 

In  the  present  case  the  patent  in  suit  issued  October 
4,  1955  and  hence  less  than  one  year  of  its  seventeen-year 
life  has  expired  at  this  time.  It  is  submitted  that  the 
public  interest  is  best  served  by  striking  it  down  at  the 
outset,  if  this  Court  of  Appeals  finds  it  to  be  invalid. 

Claims  6-10,  15  and  16  in  issue  read  squarely  upon  the 
following  prior  art  not  considered  by  the  Patent  Office: 

A.     PlaintiflP's  1948  prior  art  machine  shown  and  de- 
scribed in  the  Stipulation  of   December  2S,   1955 
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[Tr.  46]  and  shown  by  Defendants'  physical  Ex- 
hibit "B". 

B.  The  Boggs  machine  (as  distinguished  from  the 
Boggs  patent)  referred  to  in  the  same  Stipulation 
[Tr.  45]. 

C.  The  Knight  patent  No.  2,274,902  [see  Defendant's 
physical  Exhibit  '^C']. 

Conclusion. 

The  Court  of  Appeals  should  sustain  the  judgment  of 
non-infringement  of  the  District  Court.  However,  if  the 
Court  of  Appeals  should  reverse  on  that  point,  it  should 
hold  the  patent  to  be  invalid  as  unpatentable  over  the 
prior  art. 

Respectfully  submitted, 
Lyon  &  Lyon, 

By  John  B.  Young, 

Attorneys  for  Appellees. 


APPENDIX. 

Section  4  of  the  Act  of  July  19,  1952,  c.  950,  66  Stat. 

815,  reads  as  follows: 

"(a)  This  Act  (this  title)  shall  take  effect  on  Janu- 
ary 1,  1953  and  shall  apply  to  all  applications  for 
patent  filed  on  or  after  such  date  and  to  all  patents 
granted  on  such  applications.  It  shall  apply  to  fur- 
ther proceedings  on  applications  pending  on  such  date 
and  to  patents  granted  on  such  applications  except 
as  otherwise  provided.  It  shall  apply  to  unexpired 
patents  granted  prior  to  such  date  except  as  other- 
wise provided."     (Emphasis  added.) 

Pertinent  sections  of  the  new  codified  law,   Title  35, 

United  States  Code,  are  set  out  below: 

#101.    Inventions  Patentable. 

"Whoever  invents  or  discovers  any  new  and  use- 
ful process,  machine,  manufacture,  or  composition  of 
matter,  or  any  new  and  useful  improvement  thereof, 
may  obtain  a  patent  therefor,  subject  to  the  conditions 
and  requirements  of  this  title." 

#102.    Conditions  for  patentability:  novelty  and 
loss  of  right  to  patent. 

"A  person  shall  be  entitled  to  a  patent  unless — 

(a)  the  invention  was  known  or  used  by  others  in 
this  country,  or  patented  or  described  in  a  printed 
publication  in  this  or  a  foreign  country,  before  the 
invention  thereof  by  the  applicant  for  patent,  or 

(b)  the  invention  was  patented  or  described  in  a 
printed  publication  in  this  or  a  foreign  country  or  in 
public  use  or  on  sale  in  this  country,  more  than  one 
year  prior  to  the  date  of  the  application  for  patent 
in  the  United  States,  or  *   *   *"    (Emphasis  added.) 
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#  1 12.    Specification. 

"The  specification  shall  contain  a  written  descrip- 
tion of  the  invention,  and  of  the  manner  and  process 
of  making  and  using  it,  in  such  full,  clear,  concise, 
and  exact  terms  as  to  enable  any  person  skilled  in 
the  art  to  which  it  pertains,  or  with  which  it  is  most 
nearly  connected,  to  make  and  use  the  same,  and 
shall  set  forth  the  best  mode  contemplated  by  the  in- 
ventor of  carrying  out  his  invention.    *    *    *"^ 

#120..  Benefit  of  earlier  filing  date  in  the  United 
States. 

"An  application  for  patent  for  an  invention  dis- 
closed in  the  manner  provided  by  the  first  paragraph 
of  section  112  of  this  title  in  an  application  previ- 
ously filed  in  the  United  States  by  the  same  inventor 
shall  have  the  same  effect,  as  to  such  invention,  as 
though  filed  on  the  date  of  the  prior  application,  if 
filed  before  the  patenting  or  abandonment  of  or  ter- 
mination of  proceedings  on  the  first  application  or 
on  an  application  similarly  entitled  to  the  benefit  of 
the  filing  date  of  the  first  application  and  if  it  con- 
tains or  is  amended  to  contain  a  specific  reference  to 
the  earlier  filed  application."     (Emphasis  added.) 
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No.  15115. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Ralph  O.  Hutchens, 

Appellant, 
vs. 

Louis  D.  Faas.  Berxice  H.  Faas,  Leonard  A.  Faas, 
Genevieve  E.  Faas,  Co-partners  doing  business  as 
King  O'Lawn  Manufacturing  Co.;  Walter  Faas, 
Rudolph  Faas,  M.  W.  Engleman,  Assignee  for  Bene- 
fit of  Creditors  for  King  O'Lawn  Manufacturing 
Co.,  King  O'Lawn,  Inc.,  a  California  Corporation, 

Appellees. 


APPELLANT'S  REPLY  BRIEF. 


Reply  to  Appellees'  Point  I. 

The  defendant  appellees'  contention  that  all  of  the 
claims  at  issue,  including  Claim  16,  read  squarely  and 
without  equivocation  upon  the  machine  shown  in  appellees' 
physical  Exhibit  C  is  clearly  erroneous,  as  may  easily  be 
seen  from  an  inspection  of  Sheet  4  thereof  Vv-hich  is  in- 
cluded in  the  appendix  of  appellees'  brief.  In  appellees' 
physical  Exhibit  C,  Sheet  4,  Claim  16  of  appellant's  patent 
No.  2,719,398  has  been  broken  down  into  the  various 
elements  defined  therein  and  in  conjunction  therewith  four 
photographs  of  appellees'  Exhibit  B  have  been  included. 
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which  is  a  machine  made  in  accordance  with  the  drawings 
of  appellant's  patent  No.  2,618,919.  In  this  breakdown, 
Element  E  is, 

"and  mounting  means  positioned  on  one  side  of  said 
base  that  adjustably  support  said  first  member  for 
longitudinal  and  rotatable  movement,  which  mounting 
means  so  supports  said  member  that  said  belt  is  in 
vertical  alignment  with  at  least  a  portion  of  said 
driven  and  driving  pulleys  when  said  member  is  so 
disposed  as  to  support  said  cutter  in  either  a  hori- 
zontal or  vertical  position." 

and  an  arrow  extends  therefrom  which  purports  to  desig- 
nate this  element  and  show  the  location  thereof  in  the 
photograph  of  appellees'  Exhibit  B.  It  will  be  apparent, 
however,  from  an  inspection  of  said  Exhibit  B  that  the 
element  described  and  the  portion  of  Exhibit  B  to  which 
the  arrow  is  directed  are  not  one  and  the  same,  but  are 
completely  different  structures.  What  the  arrow  actually 
points  to  and  designates  is  one  of  the  side  members  1  or 
2  which  are  disclosed  in  Figure  2  of  appellant's  patent 
No.  2,618,919  and  described  in  the  patent  specification 
in  Column  2,  lines  4  to  7  thereof  as  "the  side  members 
1  and  2  of  the  frame  extend  forwardly  of  the  base  and 
have  racks  4  and  23.1  united  to  or  formed  integral  there- 
with at  the  forward  end."  A  further  inspection  of  the 
drawings  of  patent  No.  2,618,919,  particularly  Figures  1 
and  2  thereof,  will  show  that  two  plates  21  and  22  are 
pivotally  supported  from  the  forward  extremities  of  side 
members  1  and  2  and  that  levers  12  and  13  extend  up- 
wardly therefrom,  which  levers  may  be  operated  inde- 
pendently to  adjust  the  height  of  the  rotatable  cutting 
members  10  and  19  which  are  supported  by  elongate  struc- 
tures that  extend  forwardly  from  the  plates. 
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Obviously  any  prior  use  of  the  device  disclosed  in 
appellant's  patent  No.  2,618,919  or  shown  in  appellees' 
physical  Exhibit  C  cannot  invalidate  the  claims  in  suit, 
for  each  of  these  claims  carries  the  structural  limitation 
of  a  cutter  supporting  member  which  is  disposed  to  one 
side  of  the  base  and  extends  forwardly  therefrom.  Cer- 
tainly this  structural  limitation  precludes  any  possibility 
that  the  claims  in  suit  read  on  or  describe  the  devices 
shown  in  appellee's  physical  Exhibit  C  and  in  appellant's 
patent  No.  2,618,919  which  include  as  essential  elements : 

(a)  side  members  1  and  2  that  extend  forwardly 
from  a  base; 

(b)  racks  4  and  23.1  united  to  or  formed  integral 
with  said  side  members  at  their  forward  ends; 

(c)  levers  12  and  13; 

(d)  plates  21  and  22  that  pivotally  support  said 
said  levers  from  the  forward  end  portions  of  said 
side  members ; 

(e)  two  elongate  cutter  supporting  assemblies  ex- 
tending forwardly  from  plates  21  and  22  and  rigidly 
affixed  thereto. 

These  elements  (a)  to  (e)  inclusive  are  not  included  in 
the  combination  of  elements  defined  by  the  claims  in  suit, 
and  would  serve  no  useful  function  if  so  included. 

Reply  to  Appellees'  Point  II. 

Appellees'  contention  that  the  claims  in  suit  cannot  be 
interpreted  broadly  enough  to  be  infringed  by  the  ac- 
cused device  is  without  basis  or  foundation,  for  as  pre- 
viously argued,  the  claims  in  suit  do  not  read  on  or 
describe  the  device  shown  in  appellees'  physical  Exhibit  C 
nor  the  device  disclosed  and  described  in  appellant's  patent 


No.  2,618,919.  Furthermore,  the  claims  in  suit  do  not 
read  upon  the  divice  disclosed  or  claimed  in  the  Boggs 
patent,  nor  upon  the  Boggs  device,  which  is  the  same  as 
shown  in  the  Boggs  patent  drawing.  The  Boggs  patent 
was  cited  as  a  reference  by  the  Patent  Office  during  the 
time  the  claims  in  suit  were  under  prosecution,  and  these 
claims  were  subsequently  allowed  without  alteration  by 
the  Patent  Office  over  the  Boggs  disclosure.  Appellees 
have  presented  no  evidence  of  any  type  whatsoever  to 
substantiate  the  contention  that  the  Boggs  device  could 
be  used  for  any  purpose  other  than  the  lawn  edging,  in 
contrast  to  the  invention  defined  in  the  claims  in  suit 
which  is  adapted  for  the  edging  and  trimming  of  lawns 
with  but  a  single  power-driven  rotatable  cutter. 

In  Topliff  V.  Topliff,,  145  U.  S.  156  at  161,  36  L.  Ed. 
658,  12  S.  Ct.  825,  1892  C.  D.  402,  Mr.  Justice  Brown 
stated : 

"While  it  is  possible  that  the  Stringfellow  and 
Surles  patent  might,  by  a  slight  modification,  be  made 
to  perform  the  function  of  equalizing  the  springs 
which  it  was  the  object  of  the  Augur  patent  to  se- 
cure, that  was  evidently  not  in  the  mind  of  the 
patentees,  and  the  patent  is  inoperative  for  that  pur- 
pose. Their  device  evidently  approached  very  near 
the  idea  of  an  equalizer;  but  this  idea  did  not  appar- 
ently dawn  upon  them,  nor  was  there  anything  in 
their  patent  which  would  have  suggested  it  to  a 
mechanic  of  ordinary  intelligence,  unless  he  were  ex- 
amining it  for  that  purpose.  It  is  not  sufficient  to 
constitute  an  anticipation  that  the  device  relied  upon 
might,  by  modification,  be  made  to  accomplish  the 
function  performed  by  the  patent  in  question,  if  it 
were  not  designed  by  its  maker,  nor  adapted,  nor  actu- 
ally used,  for  the  performance  of  such  functions." 
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Appellees'  contention  that  the  claims  in  suit  do  not  cover 
the  accused  device  because  the  claims  require  that  the 
"wheel  means"  itself  permit  angular  adjustment  of  the 
base,  is  without  foundation,  for  appellees  Hkewise  use 
wheel  means  for  this  precise  purpose  as  so  admitted  in 
reply  to  Request  for  Admission  of  Facts  5,  6,  7,  8  and 
11  [Tr.  pp.  5-7  and  37-38].  In  an  attempt  to  circumvent 
infringement  of  the  claims  in  suit  appellees  have  used  a 
plurality  of  wheels  to  adjustably  support  the  base  relative 
to  the  ground  surface  rather  than  a  single  wheel  as  shown 
in  the  drawings  of  the  patent  in  suit.  In  the  narrower 
claims  of  the  patent  in  suit,  such  as  Claims  1  to  5  inclusive, 
appellant  has  defined  his  invention  as  including  a  support- 
ing wheel  journaled  to  the  base.  However,  appellant 
realized  that  other  wheel  arrangements  could  be  utilized 
to  adjustably  support  the  base  relative  to  the  ground  sur- 
face, and  accordingly  in  the  broader  claims,  such  as  Claim 
16,  has  defined  the  invention  more  broadly;  namely,  by 
"wheel  means  that  movably  support  said  base  for  angular 
adjustment  thereof  relative  to  the  surface  on  which  said 
wheel  means  rests."  The  three-wheel  support  utiHzed  in 
the  accused  device  is  the  equivalent  of  the  single  wheel 
disclosed  in  the  drawing  and  described  in  the  specifica- 
tion of  the  patent  in  suit.  In  Machine  Co.  v.  Murphy,  97 
U.  S.  120,  125,  the  question  of  equivalence  was  considered 
and  the  Court  stated: 

"Except  where  form  is  of  the  essence  of  the  in- 
vention, it  has  but  little  weight  in  the  decision  of 
such  an  issue,  the  correct  rule  being  that,  in  deter- 
mining the  question  of  infringement,  the  court  or 
jury,  as  the  case  may  be,  are  not  to  judge  about 
similarities  or  diiferences  by  the  names  of  things,  but 
are  to  look  at  the  machines  or  their  several  devices 
or  elements  in  the  light  of  what  they  do,  or  what 


office  or  function  they  perform,  and  how  they  per- 
form it,  and  to  find  that  one  thing  is  substantially 
the  same  as  another,  if  it  performs  substantially  the 
same  function  in  substantially  the  same  way  to  ob- 
tain the  same  result,  always  bearing  in  mind  that 
devices  in  a  patented  machine  are  different  in  the 
sense  of  the  patent  law  when  they  perform  different 
functions  or  in  a  different  way,  or  produce  a  sub- 
stantially different  result." 

Reply  to  Appellees'  Point  III. 

Appellees'  discussion  as  to  the  co-pendency  of  appellant's 
two  patent  applications.  Serial  No.  168,506  and  Serial 
No.  419,916,  is  not  considered  material  or  relevant  to 
the  infringement  of  the  claims  in  suit,  as  each  of  these 
applications  defined  and  claimed  a  completely  separate 
and  distinct  invention.  The  claims  in  suit  carry  struc- 
tural limitations  that  preclude  them  from  reading  on  or 
describing  appellees'  Exhibit  B,  or  the  device  disclosed 
and  described  in  appellant's  patent  No.  2,618,919.  Hence, 
for  the  reasons  previously  submitted  in  detail,  there  is  no 
possibility  that  the  claims  in  suit  can  be  invalidated  by 
prior  public  use  of  appellees'  Exhibit  B. 

Reply  to  Appellees'  Point  IV. 

The  appellees  admit  that  the  accused  structure  has  a 
base  which  can  be  angularly  adjusted,  but  in  spite  of 
their  replies  to  Requests  for  Admission  of  Facts  5,  6,  7, 
8  and  11  [Tr.  pp.  5-7  and  37-38],  appellees  do  not  admit 
that  the  wheel  means  movably  support  the  base  for 
such  adjustment.  Instead,  appellees  attempt  to  explain 
away  their  replies  to  the  above-mentioned  Request  for 
Admissions  on  the  grounds  that  adjustment  in  the  accused 
device  is  obtained  by  a  leverage  or  linkage  system  and  not 
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by  the  wheel  means.  By  a  play  on  words  appellees  seek 
to  confuse  the  issue  of  infringement  when  they  describe 
their  three  wheels  as  a  leverage  or  linkage  system  rather 
than  "wheel  means  that  movably  support  said  base  for 
angular  adjustment  thereof  relative  to  the  surface  on 
which  said  wheel  means  rests,"  as  set  forth  in  Claim  16. 
Whether  infringement  exists  depends  upon  the  actual 
structure  incorporated  in  the  accused  device,  and  not  on 
what  appellees  choose  to  term  this  structure.  In  Mont- 
gomery Ward  &  Co.  v.  Clair,  51  U.  S.  P.  Q.  499,  503 
(C.  C.  A.  8)  the  Court  stated: 

*'It  is  settled  that  to  sustain  the  charge  of  infringe- 
ment the  infringing  device  must  be  substantially 
identical  with  the  one  alleged  to  be  infringed  in  (1) 
the  result  attained;  (2)  the  means  of  attaining  that 
result;  and  (3)  the  manner  in  which  its  different 
parts  operate  and  cooperate  to  produce  that  result." 

Taking  these  criteria  in  order,  the  elements  in  the  ac- 
cused device  are  so  combined  as  to  (1)  provide  the  same 
result  attained  by  the  combination  of  elements  defined  in 
the  claims  in  suit;  (2)  utilize  the  same  means  of  attain- 
ing those  results;  (3)  and  the  elements  cooperate  to  pro- 
duce those  results  in  the  same  manner  as  the  elements  in 
applicant's  invention.  Clearly,  the  elements  in  the  accused 
device  are  so  combined  as  to  infringe  the  claims  in  suit. 

Reply  to  Appellees'  Point  V. 

Should  the  Court  of  Appeals  reverse  the  District  Court's 
judgment  of  non-infringement,  the  Court  of  Appeals 
should  remand  the  case  for  determination  of  the  issue 
of  validity  for: 

(a)  The  Trial  Court  expressly  did  not  rule  on  this 
issue  [Tr.  p.  68]. 


(b)  Appellees  introduced  as  evidence  in  the  trial 
the  testimony  of  three  witnesses  including  defendant 
Louis  Faas  in  an  attempt  to  invalidate  the  patent  in 
suit. 

(c)  These  three  witnesses  are  not  before  the  Court 
of  Appeals,  and  the  Court  of  Appeals  is  accordingly 
not  in  as  good  a  position  to  evaluate  their  testimony 
as  the  Trial  Court. 

Conclusion. 

The  judgment  of  non-infringement  should  be  reversed 
and  the  case  remanded  for  trial  on  the  issue  of  validity. 

Dated  August  30.  1956. 

Respectfully  submitted, 
William  C.  Babcock, 
Attorney  for  Appellant,  Ralph  0.  Hutchens. 
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vs.  Mar-Le  Wendt,  et  al.  3 

In  the  United  States  District  Court  for  the  West- 
ern District  of  Washington,  Northern  Division 

No.  3577 

MAR-LE    WENDT    and   ALBERT    D.    ROSEL- 
LINI,  Plaintiffs, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

COMPLAINT 

Comes  Now  plaintiff  Mar-Le  Wendt  and  for 
cause  of  action  alleges: 

I. 

That  plaintiff  is  a  married  woman  living  separate 
and  apart  from  her  husband  and  is  a  citizen  of  the 
State  of  Washington  and  of  the  United  States,  re- 
siding within  the  above  described  judicial  district; 
that  all  acts  and  omissions  to  act  herein  complained 
of  took  place  in  the  above  described  judicial  dis- 
trict. 

II. 

That  this  action  arises  under  the  Act  of  June  25, 
1948,  62  Stat.  933,  937;  U.S.C.  Title  28,  Sections 
1346(b),  1402(b),  as  hereinafter  more  fully  ap- 
pears. 

III. 

That  at  all  times  herein  mentioned  there  was  in 
force  that  Traffic  Code  of  the  City  of  Tacoma, 
Washington,  Ordinance  No.  11701,  entitled 


4  United  States  of  America 

*'An  ordinance  regulating  travel  and  traf- 
fic on  the  streets  of  the  City  of  Tacoma;  pro- 
viding a  penalty  for  the  violation  thereof;  re- 
pealing ordinances  10598,  11054,  11385  and 
11617,  and  all  ordinances  and  parts  of  ordi- 
nances in  conflict  herewith,  and  declaring  that 
this  ordinance  shall  take  effect  immediately 
after  publication." 

which  was  signed  by  the  Mayor  of  the  City  of  Ta- 
coma, Washington,  on  June  14,  1939,  and  became 
effective  on  June  26,  1939. 

IV. 

That  at  all  times  herein  mentioned,  plaintiff  Al- 
bert D.  Rosellini  was  the  owner  of  a  certain  1950 
Nash  sedan;  that  at  all  times  herein  mentioned 
plaintiff  Mar-Le  Wendt  was  the  driver  and  sole 
occupant  of  said  Nash  sedan. 

V. 

That  at  all  times  herein  mentioned  one  William 
L.  Brown  was  employed  by  the  United  States  of 
America  as  a  unit  property  custodian  for  Battery 
C,  770th  A.A.A.  Battalion,  State  of  Washington, 
National  Guard;  that  all  acts  herein  complained 
of  were  perforaied  by  said  William  L.  Brown 
within  the  scope  of  said  employment. 

VI. 
That  on  or  about  the  11th  day  of  March,  1953, 
at  about  11:45  a.m.,  said  William  L.  Brown  was 
driving  a  certain  two  and  a  half  ton  truck  with  at- 
tached trailer,  north  on  South  Tacoma  Way,  a  pub- 
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lie  highway  located  partly  within  the  Cit}'  of  Ta- 
coma,  Pierce  County,  State  of  Washington.  That 
there  was  no  brake  hook-up  between  said  truck  and 
trailer.  That  said  truck  was  owned  by  the  United 
States  of  America,  and  bore  license  number  USA 
41188153;  that  said  trailer  was  loaded  with  a  gen- 
erator M-1,  serial  number  055109;  that  the  gross 
weight  of  said  trailer  and  generator  was  8,100 
pounds.  That  at  or  near  the  intersection  of  the 
south  city  limit  of  the  City  of  Tacoma,  Washing- 
ton, with  said  South  Tacoma  Way,  the  Pacific  Tele- 
phone and  TelegrajDh  Company,  a  corjjoration,  by 
its  agents,  employees  and  servants,  was  then  and 
there  making  repairs  to  sub-surface  telephone  lines 
located  under  the  easterly  side  of  said  South  Ta- 
coma Way.  That  a  warning  sign  had  been  erected 
south  of  the  point  of  said  repairs  by  said  Pacific 
Telephone  and  Telegraph  Company;  that  because 
of  the  negligent  failure  of  defendant  to  provide  and 
use  proper  and  adequate  brake  connections  between 
said  truck  and  trailer  and  because  of  the  negligent 
operation  of  said  truck  and  trailer  by  said  William 
L.  Brown  a^  he  approached  said  warning  sign,  said 
truck  and  trailer  swerved  to  the  left  and  into  the 
southbound  lanes  of  traffic  of  said  South  Tacoma 
Way  striking  and  colliding  with  said  Nash  automo- 
bile being  operated  by  plaintiff  Mar-Le  Wendt  in 
a  southerly  direction  of  South  Tacoma  Way.  That 
said  negligence  was  in  violation  of  the  ordinances 
of  the  City  of  Tacoma,  Washington,  and  the  laws 
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of  the  State  of  Washington,  and  the  proximate 
cause  of  the  injuries  and  damage  to  plaintiff  as 
hereinafter  appears. 

VII. 
That  as  a  direct  and  proximate  result  of  the  said 
negligence  of  defendant,  plaintiff  Mar-Le  Wendt 
sustained  severe  and  permanent  physical  injuries 
and  grievous  pain  of  mind  and  body.  That  plaintiff 
has  incurred  bills  for  doctors,  hospitals  and  other 
medical  expenses  in  a  sum  not  presently  capable  of 
determination,  all  to  said  plaintiff's  damage  in  the 
sum  of  $200,000.00. 

For  a  Second  and  Separate  Cause  of  Action 
Against  Defendant,  Plaintiff  Albert  D.  Rosel- 
lini  Alleges: 

I. 
That  plaintiff  Albert  D.  Rosellini  is  a  citizen  of 
the  State  of  Washington  and  of  the  United  States, 
residing  within  the  above  described  judicial  district, 
and  at  all  times  herein  mentioned  was  the  owner  of 
a  certain  1950  Nash  sedan  automobile. 

II. 

That  plaintiff  Albert  D.  Rosellini  by  this  refer- 
ence incorporates  herein  and  makes  a  part  hereof  as 
though  fully  set  forth  herein,  all  the  allegations 
contained  in  paragraphs  II  through  VI,  inclusive, 
of  plaintiff*  Mar-Le  Wendt 's  first  cause  of  action. 

III. 

That  as  a  direct  and  proximate  result  of  the  said 
negligence  of  defendant,  the  fair  market  value  of 
plaintiff  Albert  D.  Rosellini 's  said  1950  Nash  auto- 
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mobile  was  reduced  in  the  sum  of  $2,250.00  from 
Its  fair  market  value  immediately  preceding  said 
collision.  That  as  a  further  direct  and  proximate 
result  of  said  negligence,  said  plaintiff  lost  the  use 
of  said  automobile  for  an  extended  period  and  was 
thereby  injured  to  the  extent  of  $760.00,  all  to  said 
plaintiff's  damage  in  the  sum  of  $3,010.00. 

Wherefore  plaintiff  Mar-Le  Wendt  prays  for 
judgment  against  defendant  on  the  first  cause  of 
action  in  the  sum  of  $200,000.00. 

Wherefore  plaintiff  Albert  D.  Rosellini  prays  for 
judgment  against  defendant  in  the  second  cause  of 
action  in  the  sum  of  $3,010.00,  and  for  their  costs 
and  disbursements  herein  to  be  taxed. 

/s/  MERWIN  E.  CASEY, 

Attorney  for  Plaintiffs. 

Duly  verified. 

[Endorsed] :     Filed  October  15,  1953. 


[Title  of  District  Court  and  Cause.] 

No.  3577 

ORDER  TRANSFERRING  CAUSE 
TO  SOUTHERN  DIVISION 

The  parties  hereto  by  their  respective  counsel 
having  by  stipulation  agreed  that  the  proper  venue 
of  the  above-entitled  action  is  the  Southern  Division 
of  the  Western  District  of  Washington,  now,  there- 


8  United  States  of  America 

fore,  in  pursuance  of  the  provisions  of  Rule  1406, 
Federal  Rules  of  Civil  Procedure,  and  ia  the  fuiv 
therance  of  justice,  it  is  hereby 

Ordered  that  the  above-entitled  action  be  and  the 
same  is  hereby  transferred  to  the  Southern  Divi- 
sion of  the  Western  District  of  Washington,  and 
the  Clerk  is  hereby  directed  to  transmit  his  file 
herein  to  the  Southern  Division. 

Done  in  Open  Court  this  11th  day  of  Decem- 
ber, 1953. 

WILLIAM  J.  LINDBERG, 

United  States  District  Judge. 

Presented  by: 

JOHN  E.  BELCHER, 

Asst.  United  States  Attorney. 

Approved  for  entry,  presentation  waived. 

M.  E.  CASEY, 

Attorney  for  Plaintiffs. 

Certified  time  copy. 

[Endorsed] :     Filed  December  11,  1953. 
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United  States  District  Court,  Western  District 

of  Washington,   Southern  Division 

No.  1758 

MAR-LE   WENDT   and   ALBERT    D.    ROSEL- 
LINI,  Plaintiffs, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendants. 

ANSWER 

Comes  now  the  defendant.  United  States  of 
America,  and  for  its  Answer  to  the  complaint  and 
the  Cause  of  Action  of  plaintiff,  Mar-Le  Wendt,  al- 
leges as  follows : 

I. 

Defendant  is  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  al- 
legations set  forth  in  paragraph  numbered  I  of  the 
Complaint  and  said  Cause  of  Action  of  the  plain- 
tiff, Mar-Le  Wendt,  and  therefore  denies  the  same. 

11. 

For  answer  to  paragraph  II  of  said  Complaint 
and  its  Cause  of  Action  first  stated,  defendant  de- 
nies that  this  action  arises  under  the  Act  of  June 
25,  1948,  62  Stat.  933,  937;  U.S.C.  Title  28,  Sec- 
tions 1346(b),  1402(b),  for  the  reasons  hereinafter 
more  fully  stated  in  its  affirmative  defense  hereto. 

III. 

Defendant  admits  the  allegations  contained  in 
paragraphs  III  and  IV  of  said  Complaint  and  its 
Cause  of  Action  first  stated. 
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ly. 

Answering  paragraph  V  of  said  Complaint  and 
said  Cause  of  Action,  defendant  admits  that  at  the 
time  mentioned  therein  William  L.  Brown  was  a 
unit  property  custodian  for  Battery  C,  770th 
A.A.A.  Battalion,  State  of  Washington,  National 
Guard,  but  denies  each  and  every  other  allegation 
therein  contained,  and  especially  denies  that  said 
William  L.  Brown  was  at  said  time  employed  by 
the  United  States  of  America  in  the  alleged  ca- 
pacity or  in  any  other  capacity  whatsoever. 

V. 

For  Answer  to  paragraph  VI  of  said  Complaint 
and  said  Cause  of  Action,  defendant  admits  that  at 
about  the  time  and  at  the  place  mentioned  therein, 
said  William  L,  Brown  was  driving  a  certain  two 
and  a  half  ton  tiTick  with  attached  trailer,  north 
on  South  Tacoma  Way,  a  public  highway  located 
partly  within  the  City  of  Tacoma,  Pierce  County, 
State  of  Washington,  and  that  said  truck  was 
owned  by  the  United  States  of  America,  and  bore 
license  number  USA  41188153.  Defendant  further 
admits  that  at  or  near  the  intersection  of  the  south 
city  limit  of  the  City  of  Tacoma,  with  said  South 
Tacoma  Way,  the  Pacific  Telephone  and  Telegraph 
Company,  a  corporation,  by  its  agents,  employees 
and  servants,  was  then  and  there  making  repairs  to 
sub-surface  telephone  lines  located  under  the  east- 
erly side  of  South  Tacoma  Way,  and  that  as  said 
truck  and  trailer  approached  the  point  of  said  re- 
pairs the  truck  collided  with  said  Nash  automo- 
bile being  operated  by  plaintiff  Mar-Le  Wendt  in 
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a  southerh^  direction  on  Soiitli  Tacoma  Way;  that 
as  to  each  and  eveiy  other  allegation  and  thing  con- 
tained in  said  paragraph  YI  defendant  denies  the 
same,  and  particularly  denies  that  defendant  or  said 
William  L.  Brown,  said  driver,  were  in  any  wise 
negligent  or  in  any  respect  responsible  for  the  ac- 
cident therein  mentioned,  and  in  this  connection 
defendant  states  that  said  William  L.  Brown  was 
operating  said  tmck  and  trailer  in  the  mamier  pro- 
vided by  law,  as  is  more  particularly  hereinafter 
set  forth  in  the  affirmative  part  of  defendant's 
answer. 

VI. 
For  answer  to  paragraph  VII-  of  the  Complaint 
and  said  Cause  of  Action,  this  defendant  alleges 
that  if  the  plaintiff  Mar-Le  Wendt  suifered  any 
injuries,  as  the  same  are  therein  alleged,  that  such 
injuries  were  caused  without  any  neglect  or  fault 
on  the  part  of  this  defendant  or  the  driver  of  said 
truck,  and  particularly  denies  that  said  plaintiff 
named  herein  has  been  damaged  in  the  sum  of 
$200,000.00  as  therein  set  forth,  or  in  any  other  sum 
whatsoever,  by  reason  of  any  negligence  on  the  part 
of  this  defendant  or  of  the  driver  of  the  said  truck. 

For  Answer  to  the  Complaint  and  Cause  of  Action 
of  Plaintiff  Albert  D.  Rosellini  Above  Named, 
Defendant  Alleges  as  follows: 

I. 

Defendant  admits  the  allegations  contained  in 
paragraph  I  of  the  Second  Cause  of  Action  con- 
tained in  said  Complaint. 


12  United  States  of  America 

II. 

Answering  paragraph  II  of  said  Complaint  and 
said  Cause  of  Action,  defendant  refers  to  para- 
graphs II  through  V,  inclusive,  of  defendant's 
Answer  to  the  Complaint  and  Cause  of  Action  of 
plaintiff  Mar-Le  Wendt  and  by  this  reference  in- 
corporates the  same  herein. 

III. 

For  answer  to  paragi'aph  III  of  the  Complaint 
and  said  Cause  of  Action,  this  defendant  alleges 
that  if  the  plaintiff  Albert  D.  Rosellini  suffered 
any  damages,  as  the  same  are  therein  alleged,  that 
such  damages  were  caused  without  any  neglect  or 
fault  on  the  part  of  this  defendant  or  the  driver  of 
said  truck,  and  particularly  denies  that  said  plain- 
tiff* Albert  D.  Rosellini  has  been  damaged  in  the 
sum  of  $3,010.00,  as  therein  set  forth,  or  in  any 
other  sum  whatsoever,  by  reason  of  any  negligence 
on  the  part  of  this  defendant  or  of  the  driver  of 
said  truck. 

Further  answering  plaintiff's'  complaint,  and  by 
way  of  a  First  Affirmative  Defense  thereto  and  each 
Cause  of  Action,  this  defendant  alleges: 

I. 

That  at  the  time  of  the  accident  mentioned  in  the 
Complaint,  William  L.  Brown  therein  mentioned 
was  an  employee  of  the  State  of  Washington  Mili- 
tary Department  and  in  addition  to  operator  of  said 
truck  was  a  Unit  Material  Caretaker  for  Battery 
C,  770th  A. A. A.  Oun  Battalion,  and  was  driving 
said  truck,  a  21/2-ton  6x6,  CMC  Cargo,  Model  M211, 
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loaded  with  a  truck,  i/4-ton  4x4  and  towing  Trailer, 
Generator,  M7,  loaded  with  a  Director,  M9,  and 
transporting-  said  unit  equipment  to  Seattle,  Wash- 
ington, which  truck  and  the  accountability  there- 
for had  theretofore  been  transferred  to  the  State 
of  Washington  and  the  unit  mentioned  herein,  and 
neither  the  unit  of  which  said  William  L.  Brown, 
a  master  sergeant  therein,  was  a  member,  nor  the 
sergeant  himself,  were  in  the  active  federal  military 
service  at  the  time  of  said  accident,  nor  was  he  an 
employee  of  the  federal  government  acting  within 
the  scope  of  any  federal  office  or  federal  employ- 
ment at  the  time  in  question  within  the  meaning  of 
the  statute  whereby  the  United  States  of  America 
has  consented  to  be  sued  for  and  on  account  of  the 
negligent  or  wrongful  acts  or  omissions  of  any  of 
its  employees  while  acting  within  the  scope  of  his 
office  or  employment,  and  for  such  reason  this  de- 
fendant also  disclaims  liability  for  any  damages 
allegedly  incurred  by  the  plaintiffs  on  account  of 
any  alleged  negligence  on  the  part  of  said  William 
L.  Brown. 

By  Way  of  a  Second  Affirmative  Defense  to  Plain- 
tiif's  Complaint  and  Each  Cause  Thereof,  This 
Defendant  Alleges: 

I. 
That  at  all  times  mentioned  in  plamtiff 's  Com- 
plaint there  Avas  in  force  and  effect  an  Ordinance  of 
the  City  of  Tacoma,  Washington,  Ordinance   No. 
12947,  entitled: 

"An   ordinance   relating   to   and   regulating 
the   obstruction  of  streets,   alleys   and  public 
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places  of  the  City  of  Tacoma,  providing  penal- 
ties for  the  violation  thereof  and  reijeaiing  Or- 
dinances Nos.  2239,  3257  and  9895 '^ 

Avhich  was  signed  by  the  Mayor  of  the  City  of  Ta- 
coma, Washington,  on  October  9,  1946,  and  became 
effective  on  October  21,  1946. 

II. 

That  at  all  times  mentioned  herein  and  material 
hereto,  plaintiff  Mar-Le  Wendt  was  the  agent  and 
employee  of  plaintiff  Albert  D.  Rosellini  and  was 
acting  within  the  course  and  scope  of  her  employ- 
ment, for  and  in  his  behalf,  with  his  consent,  and 
at  his  direction. 

III. 

That  if  the  plaintiff  Mar-Le  Wendt  suffered  any 
injury  to  her  person,  and  if  the  plaintiff  Albert  D. 
Rosellini  suffered  an}-  damage  to  his  property,  as 
set  forth  in  their  comjDlaint,  as  their  respective 
causes  of  action  herein,  such  injury  and  any  other 
damage,  if  sustained,  were  not  caused  by  reason  of 
any  act,  omission  or  negligence  on  the  part  of  the 
defendant,  or  on  the  part  of  said  William  L.  Brown, 
the  driver  of  said  truck,  but,  if  sustained,  were  di- 
rectly and  proximately  caused  by  the  negligent  acts 
and  omissions  of  the  Pacific  Telephone  and  Tele- 
graph Company,  its  agents,  servants  and  employees, 
Avho  at  the  time  and  place  herein  mentioned  and 
material  hereto,  and  while  acting  mthin  the  scope 
of  their  employment  were  on  behalf  of  said  com- 
pany making  repairs  to  its  sub-surface  telephone 
lines  located  under  the  easterly  side  of  South  Ta- 
coma Way,  a  public  highway,  at  a  point  thereon 
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within  the  corporate  limits  of  said  City  of  Tacoma ; 
and  in  addition  thereto  any  injuiy  or  damage  so 
sustained  were  also  directly  and  proximately  caused 
by  the  negligence  and  omissions  of  plaintiff  Mar-Le 
"Wendt,  the  driver  of  the  Nash  automobile  owned 
by  plaintiff  Albert  D.  Rosellini. 

IV. 

That  said  Pacific  Telephone  and  Telegraph  Com- 
pany, its  agents,  servants  and  employees,  were  negli- 
gent in  the  premises  in  that  they  negligently  failed 
to  post  and  maintain  proper  and  adequate  signs  or 
warnings  a  sufficient  distance  to  the  south  of  said 
point  of  repairs,  thereby  causing  the  truck  being 
driven  by  said  William  L.  Brown  in  a  northerly 
direction  along  said  South  Tacoma  Way  to  swerve 
into  the  southbound  lanes  of  traffic  of  said  South 
Tacoma  way  and  to  strike  and  collide  with  said  Nash 
Automobile  being  operated  in  a  southerly  direction 
thereon,  which  negligence  on  the  part  of  said  com- 
pany, its  agents,  servants  and  employees  was  in 
violation  of  the  ordinances  of  the  City  of  Tacoma, 
Washington,  and  of  the  laws  of  the  State  of  Wash- 
ing-ton. 

V. 

That  plaintiff  Mar-Le  Wendt  was  negligent  in 
the  following  particulars: 

1.  Operating  the  vehicle  being  driven  by  her  at 
an  excessive  and  unlawful  rate  of  speed  under  the 
conditions  and  circumstances  then  and  there  exist- 
ing. 

2.  Failing  to  keep  a  lookout  for  other  users  of 
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the  highwa}^,  and  especially  of  the  vehicle  being 
driven  by  William  L.  Brown. 

3.  Failing  to  keep  her  vehicle  under  control. 

4.  Failing  to  exercise  reasonable  care  to  avoid 
said  collision,  when  she  saw  the  peril  to  herself  and 
said  William  L.  Brown,  or  should  have  seen  the 
same,  and  that  a  collision  between  the  vehicles  being 
driven  by  each  of  them  was  imminent. 

Wherefore,  having  fully  answered,  defendant 
prays  that  this  action  and  the  Complaint  of  plain- 
tiffs, Mar-Le  Wendt  and  Albert  D.  Rosellini,  be 
dismissed,  and  that  defendant  have  its  costs  and 
disbursements  herein  to  be  taxed  as  provided  by 

law. 

/s/  CHARLES  P.  MORIARTY, 

ITnited  States  Attorney; 

/s/  GUY  A.  DOVELL, 

Assistant   United    States   At- 
torney. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  January  8,  1954. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  STRIKE 
Come  Now  the  plaintiffs  and  respectful!}^  move 
the  court  for  an  order  striking  defendant's  first 
affirmative  defense  from  its  Answer  on  the  gi'ound 
that  no  defense  to  plaintiffs'  causes  of  action  is 
therein  stated. 

/s/  ROSELLINI  &  CASEY, 

Attorneys  for  Plaintiffs. 

[Endorsed] :     Filed  January  27,  1954. 
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[Title  of  District  Court  and  Cause.] 

No.  1758 

ANSWERS  TO  INTERROGATORIES  DI- 
RECTED TO  DEFENDANT  UNITED 
STATES   OF   AMERICA  BY   PLAINTIFF 

Comes  now  the  United  States  of  America,  the  de- 
fendant named  in  the  above-entitled  action,  and 
submits  its  answers  to  those  certain  interrogatories 
heretofore  served  upon  it  by  plaintiff,  to  wit : 

(The  following  nmnbers  refer  to  the  number 
of  interrogatory.) 

1.  William  L.  Brown  who  resides  at  624  7th 
Avenue,  Kirkland,  Washington. 

2.  The  occupation  of  the  driver  at  the  time  of  the 
accident  was  Unit  Material  Caretaker  of  Battery 
*'C,"  770th  AAA  Gmi  Battalion,  a  imit  of  the  Na- 
tional Guard  of  the  State  of  Washington. 

3.  The  driver  was  employed  by  the  National 
Guard  of  the  State  of  Washington. 

4.  The  driver  was  a  member  of,  and  employed  as 
caretaker  of  Battery  "C,"  770th  AAA  Gmi  Bat- 
tailion,  a  unit  of  the  National  Guard  of  the  State  of 
Washington.  The  Commanding  Officer  of  this  unit 
was  First  Lieutenant  Marvin  G.  Wubbins,  of  the 
Washington  National  Guard. 

5.  The  di'iver  was  customarily  paid  by  a  De- 
partment of  the  Treasury  check  by  the  finance  of- 
ficer designated  to  pay  all  National  Guard  vouchers 
for  the  National  Guard  of  the  State  of  Washington, 
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The  funds  are  dra\\Ti  from  those  alloted  by  the 
Secretary  of  the  Army  to  the  State  of  Washington 
for  the  support  of  its  National  Guard,  under  the 
authority  of  Section  90,  National  Defense  Act,  as 
amended. 

6.  The  driver  was  employed  full  time.  His  duties 
^Yere  to  perform  maintenance,  at  the  organizational 
level,  on  the  equipment  for  which  the  unit  com- 
mander was  the  responsible  officer  and  indi^ddual, 
and  all  other  like  duties  prescribed  by  the  unit 
commander  and  the  Adjutant  General  of  the  State 
of  Washington. 

7.  The  driver  received  no  additional  compensa- 
tion or  pay. 

8.  The  files  of  this  office  reveal  that  the  driver 
did  hold  a  valid  State  of  Washington  driver's 
license. 

9.  This  office  has  been  unable  to  ascertain 
whether  the  driver  held  a  United  States  Army 
driver's  license.  It  would  seem,  however,  that  this 
question  is  irrelevant. 

10.  At  the  time  of  the  accident,  the  driver  was 
operating  the  vehicle  on  the  business  of  and  in 
behalf  of  his  unit  of  the  National  Guard  of  the 
State  of  Washington,  on  the  authority  of  Special 
Orders  No.  67,  dated  8  March,  1953,  issued  by  the 
Adjutant  General  of  the  State  of  Washington, 
copies  of  which  would  be  available  at  that  office. 

11.  This  is  a  theoretical  question,  irrelevant  and 
inapplicable  in  the  instant  case,  and  calling  for  a 
legal  conclusion  available  to  the  plaintiffs.  Answer 
is  declined,  miless  otherwise  directed. 


vs.  Mar-Le  Wendt,  et  al.  19 

12.  At  the  time  of  the  accident  the  driver  was 
under  the  control  and  supervision  of  his  command- 
ing officer,  First  Lieutenant  Marvin  G.  Wubbins, 
and  the  Adjutant  General  of  the  State  of  Wash- 
ington. Both  of  these  individuals  are  members  of 
the  Washington  State  National  Guard,  and  their 
addresses  are  contained  in  the  records  thereof. 

13.  The  unit  of  the  National  Guard  of  the  State 
of  Washington  by  which  the  driver  was  employed 
was  subsidized  by  federal  funds  appropriated  an- 
nually for  the  support  of  the  National  Guard  of 
the  State  and  Territories  by  authority  of  Section 
67,  National  Defense  Act,  as  amended.  The  unit 
was  not  subject  to  federal  supervision,  except  that 
it  was  required  to  maintain  certain  standards  of 
training  and  maintenance  of  equipment  as  a  prereq- 
uisite to  federal  recognition,  upon  which  depended 
its  access  to  federal  funds.  The  annual  inspection 
for  federal  recognition  covers  the  matters  of:  (a) 
amount  and  condition  of  the  property  in  the  hands 
of  the  unit;  (b)  whether  the  unit  is  properly  or- 
ganized; (c)  whether  the  officers  and  enlisted  men 
meet  the  prescribed  qualifications;  (d)  whether  the 
officers  and  enlisted  men  are  properly  armed, 
equipped,  uniformed,  and  being  trained  and  in- 
structed adequately;  (e)  and  whether  records  are 
being  kept  according  to  the  provisions  of  the  Na- 
tional Defense  Act.  The  reports  of  such  inspections 
shall  serve  as  the  basis  for  deciding  as  to  the  issue 
to  and  retention  by  the  National  Guard  unit  of  the 
Military  property  provided,   and  for  determining 
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what  organizations  and  individuals  shall  }3e  con- 
sidered as  constituting"  parts  of  the  National  Guard. 
Section  93,  National  Defense  Act. 

14.  Title  to  the  truck  and  trailer  were  in  the 
United  States.  The  responsible  officer  was  First 
Lieutenant  Marvin  G.  Wubbins.  The  accountable 
officer  was  the  Acting  United  States  Propert}^  and 
Disbursing  Officer  for  the  State  of  Washington, 
under  provisions  of  Section  67,  National  Defense 
Act.  The  accountability  was  transferred  for  the 
trailer  in  August,  1948,  from  the  Department  of 
the  Army  to  the  United  States  Property  and  Dis- 
bursing Officer  for  the  State  of  Washington.  Ac- 
countability for  the  truck  was  likewise  transferred 
on  18  November,  1952. 

15.  The  purpose  of  the  trip  was  to  transport 
vehicles  and  supplies  in  behalf  of,  and  on  the  busi- 
ness of  Battery  "C,"  770th  AAA  Gun  Battalion, 
a  unit  of  the  National  Guard  of  the  State  of  Wash- 
ington. 

16.  It  is  unknown  where  the  driver  picked  up 
or  received  the  vehicle.  As  these  vehicles  are  in  the 
possession  of  the  unit  of  the  National  Guard  of  the 
State  of  Washing-ton  to  which  assigned,  it  is  sug- 
gested that  the  information  as  to  whether  the  driver 
signed  any  documents  be  obtained  from  him,  or  the 
National  Guard  of  the  State  of  Washington. 

17.  This  information  should  also  be  available 
in  the  records  of  the  National  Guard  of  the  State 
of  Washington. 
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18.  The  truck  was  a  General  Motors  Corpora- 
tion 2%  Ton  Cargo  Truck  Q^Q,  Stock  Number  557. 
The  trailer  was  a  Trailer  Generator,  M7. 

19.  This  office  has  been  unable  to  ascertain  this 
information.  As  the  vehicles  are  in  the  possession 
of  the  unit  of  the  National  Guard  of  the  State  of 
Washington  to  which  assigned,  it  is  suggested  that 
the  information  be  sought  there. 

20.  The  question  as  to  the  operation  of  the 
brakes  should  also  be  obtained  from  the  National 
Guard  of  the  State  of  Washington.  The  gross  weight 
of  the  truck  was  12,850  pounds,  and  that  of  the 
trailer  4,150  pounds. 

21.  This  information  will  likewise  have  to  be 
obtained  from  the  National  Guard  of  the  State  of 
Washington. 

/s/  CHARLES  P.  MORIARTY, 
United  States  Attorney; 

/s/  GUY  A.  B.  DOVELL, 

Assistant  United   States   Attorney,   Attorneys  for 
Defendant,  United  States  of  America. 

United  States  of  America, 
Western  District  of  Washington, 
Southern  Division — ss. 

Guy  A.  B.  Dovell,  being  first  duly  sworn,  on  oath 
deposes  and  says: 

That  he  is  an  Assistant  United  States  Attorney, 
and  one  of  the  attorneys  for  the  defendant.  United 
States  of  America,  herein ;  that  he  has  prepared  the 
foregoing  answers  to  interrogatories  from  informa- 
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tion  made  available  to  liini  through  official  com- 
munication with  the  Judge  Advocate  General's 
Office  of  the  Department  of  the  Army,  and  that  to 
the  best  of  his  knowledge  and  belief,  the  said  an- 
swers are  true;  that  this  affiant  is  verifying  said 
answei^  to  interrogatories  for  the  reason  that  no 
official  of  the  Department  of  the  Army  is  presently 
available  for  executing  this  verification. 

/s/  GUY  A.  B.  D0AT:LL. 

Subscribed  and  sworn  to  before  me  this  8th  day 
of  September,  1954. 

/s/  ROSEMARY  D.  SWEENY, 
Deputy  Clerk,  United  States  District  Court,  West- 
em  District  of  Washington. 

Affida^dt  of  Service  by  Mail  attached. 
[Endorsed]:     Filed  Sept.  8,  1954. 


[Title  of  District  Court  and  Cause.] 

No.  1758 

DEFENDANT'S  MEMORANDUM  IN  OPPOSI- 
TION TO  PLAINTIFF'S  MOTION  TO 
STRIKE 

As  a  First  Affirmative  Defense  to  plaintiffs'  ac- 
tion, defendant  United  States  of  America  has  set 
up  the  defense  that  Sergeant  William  L.  Bro^^'n, 
described  in  the  complaint  as  a  miit  property  cus- 
todian of  the  Washington  National  Guard,  was  not 
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at  the  time  in  question  employed  by  the  United 
States  in  any  capacity. 

This  contention  is  factually  supported  by  the 
personnel  records  obtained  from  the  Military  De- 
partment, State  of  Washington,  which  discloses  the 
following  : 

1.  That  on  22  December,  1950,  the  Commanding 
Officer  of  the  Clearing  Company,  116th  Medical 
Battalion,  Washing-ton  National  Guard,  filed  a  re- 
quest with  the  Adjutant  General,  State  of  Wash- 
ington, that  Sergeant  William  L.  Brown,  a  member 
of  that  organization,  be  employed  as  a  civilian 
maintenance  employee  for  this  unit  at  a  starting 
salary  of  $2,800.00  annually. 

2.  That  on  4  January,  1951,  the  office  of  the 
Adjutant  General,  State  of  Washington,  issued 
Special  Orders  No.  4  by  Direction  of  the  Governor, 
paragi'aph  3  of  which  appointed  Sergeant  Brown 
unit  caretaker  of  the  organization  requesting  the 
appointment  ; 

3.  That  on  22  February,  1951,  the  office  of  the 
Adjutant  General,  State  of  Washington,  issued 
Special  Orders  No.  53  by  Direction  of  the  Gover- 
nor, paragraph  9  of  which  order  gi^anted  Sergeant 
Brown,  and  others  named  therein,  within  grade 
promotions  and  increased  pay; 

4.  That  on  25  September,  1951,  the  office  of  the 
Adjutant  General,  State  of  Washington,  issued 
Special  Orders  No.  268  by  Direction  of  the  Gover- 
nor, paragraph  1  of  w^hich  granted  Sergeant  Brown 
a  further  raise  in  pay; 
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5.  That  on  13  January,  1952,  the  office  of  the 
Adjutant  General,  State  of  Washington,  issued 
Special  Orders  No.  13  by  Direction  of  the  Gover- 
nor, granting  Sergeant  Brown  and  others  named 
therein,  an  adjusted  salar^^  scale   and  retroactive 

pay; 

6.  That  on  2  October,  1952,  the  Commanding 
Officer  of  the  Clearing  Company,  116th  Medical 
Battalion,  requested  that  the  Adjutant  General, 
State  of  Washington,  terminate  the  services  of 
Sergeant  Brown  as  unit  cartaker  of  that  organiza- 
tion ; 

7.  That  simultaneous  to  request  mentioned  in 
preceding  paragraph  (6),  the  Commanding  Officer 
of  Battery  C,  770th  AAA  Gun  Battalion,  Wash- 
ington National  Guard,  requested  that  Sergeant 
Brown  be  appointed  as  unit  caretaker  of  that  or- 
ganization ; 

8.  That  on  12  October,  1952,  the  Office  of  the 
Adjutant  General,  State  of  Washington,  issued 
Special  Orders  No.  286  by  Direction  of  the  Gover- 
nor, paragraphs  1  and  2  of  which  order  terminated 
Sergeant  Brown's  appointment  as  unit  caretaker 
of  the  Clearing  Company,  116th  Medical  Battalion, 
and  appointed  him  unit  caretaker  of  Battery  C, 
770th  AAA  Gun  Battalion; 

9.  And  that  on  8  March,  1953,  the  Office  of  the 
Adjutant  General,  State  of  Washington,  issued 
Special  Orders  No.  67  by  Direction  of  the  Gover- 
nor, whereby  Sergeant  Brown,  and  others  named 
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therein,  were  to  proceed  from  Seattle  to  Camp  Mur- 
ray for  the  i^urpose  of  transporting  vehicles  and 
supplies  of  the  National  Guard,  the  tiip  on  Vvhich 
Sergeant  Brown  was  engaged  at  the  time  of  the 
accident  which  gave  rise  to  this  action. 

It  is  especially  worthy  of  notice  that  in  the  entire 
history  of  Sergeant  Brown's  employment,  from  the 
moment  when  it  was  first  recommended,  no  official, 
officer,  or  employee  of  the  Federal  Government  is 
directly  involved  in  the  transactions  from  which 
stems  Sergeant  Brown's  status. 

The  defendant  in  support  of  the  actual  facts  must 
oppose  the  basic  assumption  relied  upon  by  the 
Tenth  Circuit  in  its  decision  in  the  case  of  U.  S.  v. 
Holly,  192  F.  2d  221,  namely,  that  the  Adjutant 
General  of  a  State,  or  the  Governor  by  whose  direc- 
tion and  in  whose  name  he  acts,  are  acting  as  agents 
of  the  Secretary  of  the  Army  in  the  hiring,  firing, 
direction  and  control  of  unit  caretakers.  Such  as- 
sumx-)tion  is  completely  fallacious  and  untenable. 

Obviously,  unless  this  fiction  is  resorted  to,  the 
Court  cannot  point  out  one  single  element  of  con- 
trol exercised  by  officers  or  officials  of  the  Federal 
Government,  or  the  presence  of  any  of  the  other 
ordinary  factual  and  legal  attributes  that  encom- 
pass the  employer-employee  relationship  as  com- 
monly known. 

If  the  argument  w^as  advanced  that  the  Secretary 
of  the  Army  could  terminate  this  so-called  agency 
relationship  created  by  the  fiction  of  the  Holly 
case,  if  dissatisfied  with  the  service  performed  or 
for  any  other  reason  a  principal  can  terminate  an 
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agency,  such  an  argument  would  be  patently  fa- 
cetious. 

The  Secretary  of  the  Army  is  without  any  author- 
ity to  control  the  Adjutant  Generals  of  the  States, 
and,  consequently,  the  essential  elements  of  an 
agency  relationship  simply  do  not  exist.  Historically 
speaking,  the  relationship  between  the  National 
Guards  of  the  States  and  Territories  and  the  Fed- 
eral Government,  as  represented  by  the  Depart- 
ment of  the  Anny,  has  been  and  still  is  character- 
ized by  the  resistance  of  the  States  and  their  Na- 
tional Guards  to  any  encroachment  by  the  Federal 
Government  on  the  authority  and  integrity  of  the 
National  Guard  as  a  Stat^  institution  within  the 
framework  of  the  Constitution.  The  principal  pur- 
pose of  such  regulations  as  are  issued  by  the  Secre- 
tary of  the  Army  pertaining  to  unit  caretakers  is 
to  achieve  uniformity  between  the  various  States, 
and  to  create  minimiun  operational  standards.  Ad- 
herence to  the  regulations  and  standards  imposed 
then  becomes  the  criteria  for  determining  whether 
federal  fimds  are  allotted  or  withheld.  To  the  same 
degree,  regulations  prescribe  the  pay  and  emolu- 
ments of  the  ordinary  guardsman,  enlisted  or  officer ; 
and  other  regulations  set  up  standards  of  training 
and  proficiency  which  must  be  met  if  federal  recog- 
nition is  extended  to  the  individual  sruardsman  and 
his  unit,  as  a  condition  precedent  to  the  allocation 
and  release  of  the  funds  appropriated  by  Congress 
from  which  all  guardsmen  are  paid,  including  such 
civilian    employees    as    caretakers,    etc.    In    other 
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words,  such  control  as  is  or  can  be  exercised  by  the 
Secretary  of  the  Army  acting  through  the  National 
Guard  Bureau  and  regulations  issued  thereby,  is 
of  the  persuasive  character  inherent  in  the  Secre- 
tary's authority  over  allocations  of  federal  funds 
to  the  support  of  the  National  Guard  of  the  States 
and  Territories. 

See  in  the  above  connection,  U.  S.  v.  Dern,  74  F. 
2d  485. 

In  United  States  v.  Holly,  192  F.  2d  221,  at  page 
223,  the  Court,  after  reviewing  directive  statutes 
and  regulations,  arrives  at  the  conclusion: 

''There  is  present  every  element  necessary  to 
constitute  a  unit  caretaker  an  employee  of  the 
United  States." 

In  support  of  this  proposition,  the  Court  cites 
three  cases,  namely.  Singer  Manufacturing  Co.  v. 
Rahn,  132  U.  S.  518;  United  States  v.  Wholesale 
Oil  Co.,  Inc.,  10th  Cir.  154  F.  2d  745 ;  and  Jones  v. 
Goodson,  10  Cir.,  121  F.  2d  176. 

In  the  Singer  case,  supra,  the  Court  at  page  523, 
held: 

''In  short,  Corbett,  for  the  commissions  to 
be  paid  him,  agrees  to  give  his  whole  time  and 
services  to  the  business  of  the  Company;  and 
the  Company  reserves  to  itself  the  right  of 
prescribing  and  regulating  not  only  what  busi- 
ness he  shall  do,  but  the  manner  in  which  he 
shall  do  it;  and  might,  if  it  saw  tit,  instruct 
him  what  route  to  take,  or  even  at  what  speed 
to  drive." 
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If  the  Congress  had  intended  to  utilize  federal 
employees  to  take  care  of  Government  property 
loaned  to  the  States,  certainly  Sec.  42,  Title  32, 
U.  S.  Code,  was  a  roundabout  expression  for  any 
such  purpose.  The  protection  of  Government  funds 
as  expressed  in  the  last  proviso  of  that  section  could 
not  reasonably  be  considered  a  contract  engagino: 
federal  civilian  employees. 

If  the  Court,  in  U.  S.  v.  Holly,  supra,  had  given 
consideration  to  the  facts  of  employment  rather 
than  misinterpreting  the  purpose  of  a  regulatory 
standard  for  service  entitling  the  use  of  federal 
funds  in  payment  of  such  service,  the  Court  might 
consistently  have  arrived  at  the  administrative  con- 
struction placed  upon  the  position  of  unit  care- 
takers. Instead,  the  Court  preferred  to  read  into 
the  regulations  a  meaning  of  emploj^nent  never 
intended  by  Congress  either  in  connection  with 
the  National  Guard  legislation  nor  the  Federal  Tort 
Claims  Act.  Upon  the  faulty  premise  of  the  Holly 
case,  two  more  decisions,  namely,  Elmo  v.  IT.  S., 
197  F.  ;2d  230,  and  U.  S.  v.  Duncan,  197  F.  2d  233, 
have  followed. 

In  addition  to  what  has  been  said  relative  to  the 
lack  of  support  of  the  Singer  case,  cited  by  the 
Court  in  the  Holly  case,  neither  of  the  other  two 
cases  cited  appear  to  lend  any  support. 

The  Wholesale  Oil  Co.  case,  supra,  involved  the 
question  of  whether  a  station  operator  was  an  em- 
ployee or  an  independent  contractor  of  the  Oil  Com- 
pany under  their  contract  of  operation.  The  Good- 
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son  case  also  involved  the  question  of  Socdal  Se- 
curity Taxes  in  the  ease  of  the  driver  for  a  taxicab 
operating  company.  However,  it  is  upon  these  three 
cases  the  Court  in  the  Holly  case  found  and  deter- 
mined a  legal  basis  for  the  conclusion  quoted  above, 
namely : 

^' There  is  present  every  element  necessary 
to  constitute  a  unit  caretaker  an  employee  of 
the  United  States." 

All  three  cases  cited  in  the  Holly  case  involved 
the  issue  of  whether  or  not  the  party  in  question 
was  an  employee  of  the  Company  involved  or  an 
independent  contractor. 

Such  was  never  the  issue  in  any  of  the  three 
cases  which  now  hold  the  unit  caretaker  to  be  a 
federal  employee. 

Defendant  must  point  to  the  fact  that  the  limita- 
tions on  the  National  Guard  Unit  caretaker's  rela- 
tions with  the  United  States  are  so  clearly  fixed  by 
Title  32,  U.  S.  Code,  Sees.  42  and  42a,  that  it  can- 
not be  reasonably  contended  such  caretaker  may  at 
any  time  act  in  an  ''official  capacity"  on  behalf  of 
a  Federal  agency  within  the  contemplation  of  the 
Federal  Tort  Claims  Act,  which  states : 

"  'Employee  of  the  government'  includes 
officers  or  employees  of  any  federal  agency, 
members  of  the  military  or  naval  forces  of  the 
United  States,  and  persons  acting  on  behalf 
of  a  federal  agency  in  an  official  capacity,  tern- 
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porarily  or  permanently  in  the  service  of  the 
United  States,  whether  with  or  without  com- 
pensation." 

Nor  can  it  be  reasonably  contended  that  the  Na- 
tional Guard  is  a  federal  agency  or  that  National 
Guard  unit  caretakers  are  officers  of  a  federal 
agency.  For  the  reason  the  power  of  appointment 
must  be  vested  in  a  source  recognized  by  the  Con- 
stitution as  appropriate  to  the  appointment  of  fed- 
eral officers. 

With  all  due  respect  to  the  Court's  determina- 
tion in  the  Holly  case,  still  it  should  be  observed 
that  no  National  Guard  unit  caretaker  exercises  any 
of  the  sovereign  power  of  the  United  States,  none 
holds  an  appointment  from  the  President,  the  Sec- 
retary of  Defense,  or  the  Secretary  of  the  Army; 
and  none  executes  an  oath  of  office  or  files  the  affi- 
davit relative  to  non-assistance  in  obtaining  the  ap- 
pointment required  of  all  federal  officers. 

In  United  States  v.  Dern,  supra,  decided  Decem- 
ber 3,  1934,  the  Court  of  Appeals  for  the  District 
of  Columbia  in  a  mandamus  proceeding  involving- 
right  to  retention  of  a  Government  pension  while 
serving  as  brigadier  general  of  the  line  of  the  Na- 
tional Guard  of  the  State  of  New  York,  at  page  486 
of  the  reporter,  observed : 

** Under  the  provisions  of  this  act  (National 
Defense  Act,  39  Stat.  166)  petitioner,  as  briga- 
dier general  in  the  New  York  National  Guard, 
was  charged  with  the  duty  of  instnicting  in 


vs.  3Iar-Le  Wendt,  et  al.  31 

military  science  the  infantry  regiments  main- 
tained by  the  state  as  part  of  its  National 
Guard.  He  likewise  had  authority  over  the 
fiscal  affairs  of  certain  of  the  armoiies  in  the 
state  and  supervisory  authority  over  federal 
military  property  and  supplies  loaned  or  fur- 
nished the  State  by  the  federal  government/^ 

(Underscoring  supplied.) 


''The  United  States  has  not  appointed,  and 
constitutionally  cannot  appoint  or  remove  (ex- 
cept after  being  called  into  federal  service), 
officers  of  the  National  Guard  for  there  must 
be  a  State  National  Guard  before  there  can  be 
a  National  Guard  of  the  United  States,  and 
the  primary  duty  of  appointing  the  officers  is 
one  of  the  powers  reserved  to  the  states.  But 
while  this  is  true,  it  is  also  tnie  that  CongTess 
has  authority  to  determine  the  extent  of  the 
aid,  support,  and  assistance  which  shall  be 
given  the  National  Guard  of  the  various  states 
and  the  terms  upon  which  it  shall  be  granted. 
Houston  V.  Moore,  5  Wheat.  16,  5  L.  Ed.  19. 
This  flows  from  the  power  to  organize,  arm, 
and  discipline.  But,  except  when  employed  in 
the  service  of  the  United  States,  the  whole 
government  of  the  militia  is  within  the  prov- 
ince of  the  state,  and  this  follows  because  of 
the  precise  limitations  of  the  constitutional 
grant.  The  United  States  may  organize,  may 
arm  and  may  discipline,  but  all  of  this  is  in 
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contemplation  of,  and  preparation  for,  the  time 
when  the  militia  may  be  called  into  the  national 
service.  Until  that  event,  the  government  of 
the  militia  is  conm^iitted  to  the  states.  People 
V.  Hill,  126  N.  Y.  497,  27  NE.  789.  From  this 
it  follows  that  petitioner's  argument  that  he  is 
an  officer  of  the  Army  and  subject  to  discipline 
or  removal  in  accordance  with  the  Articles  of 
"War  is  without  foundation.  ISTor  is  there  any 
more  doubt  that  Congress  has  the  power  to 
mthhold  federal  recognition  from  all  or  any 
part  of  the  militia  in  its  discretion,  or  to  im- 
pose the  conditions  of  its  acceptance.  This 
power  is  a  necessary  attribute  of  the  Constitu- 
tional grant.''  (Underscoring  suioplied.) 

Certainly  the  foregoing  decision  should  dispel  the 
fictitious  idea  that  the  Federal  Government  is  main- 
taining a  'Svatchguard"  in  the  National  Guard 
units  of  the  various  states. 

Plaintiffs  in  their  brief  advance  the  idea  that 
Sergeant  Brown  would  receive  United  States  Em- 
ployees' Compensation  in  case  of  death  or  disabil- 
ity. The  United  States  Employees'  Compensation 
Commission  is  the  only  federal  agency  which  has 
treated  the  unit  caretaker  as  a  federal  employee. 
Needless  to  say  that  the  Department  of  the  Army 
considers  this  agency  100%  wrong  in  its  conclu- 
sions. 

However,  it  might  be  said,  that  in  the  field  of 
compensation  there  has  often  appeared  to  exist  gaps 
or  "twilight  zones"  in  which  some  agency  has,  in 
the  absence  of  specific  designation,  stepped  into  the 
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unclaimed  domain,  and  administered  needed  relief. 
This  has  not  been  held  determinative  of  character 
of  employment. 

See  Western  Boat  Building  Co.  v.  O'Leary,  198 
F.  2d  409. 

State  judicial  decisions  emphasize  that  members 
and  employees  of  the  National  Guard,  not  in  active 
service,  are  State  employees.  There  is  no  indication, 
judicial,  legislative  or  administrative,  that  Congress 
intended  to  change  the  status  of  these  people,  by 
the  enactment  of  the  Federal  Tort  Claims  Act. 

Workmen's  Compensation  Act  decisions  have  oc- 
casioned most  of  the  judicial  discussion  on  the  sub- 
ject. 

In  Washington  and  Illinois  a  guardsman  is  a 
State  employee,  although  the  legislature  did  not 
provide  coverage  for  guardsmen  under  the  Com- 
pensation Act. 

See  Thompson  v.  Dept.  of  Labor  and  Industries, 
78  P.  2d,  170  (1938) ;  Rector  v.  Cherry  Valley  Tim- 
ber Co.,  196  P.  653  (1921) ;  and  Hays  v.  Illinois 
Terminal  Association,  2  N.E.  2d  309  (1936). 

In  Wisconsin,  North  Carolina,  Idaho,  Virginia 
and  Oklahoma,  guardsmen  are  recognized  as  State 
employees  under  local  compensation  statutes. 

State  V.  Johnson, 

202  N.W.  191  (Wis.,  1925) ; 

Baker  v.  State, 

156  S.E.  917  (N.  C,  1931)  ; 
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Griffith  V.  National  Guard, 
212  P.  2d  403  (Ida.,  1949)  ; 

Globe  Indemnity  Co.  v.  FoiTest, 
182  S.E.  215  (Va.,  1935)  ; 

Mountcastle  v.  State, 

145  P.  2d  392  (Okla.,  1943). 

In  New  York  and  Nebraska  their  State  status  is 
recognized. 

Gibson  v.  State, 
19  N.  Y.  S.  2d  405  (1940)  ;  and 

Nebraska  National  Guard  v.  Morgan, 
199  N.W.  557  (1924). 

If  the  conclusion  of  the  agency  involved,  the  De- 
partment of  the  Army  is  entitled  to  be  given  weight, 
then  it  must  be  stated  that  the  Army  remains  of 
the  view  consistently  taken  in  National  Guard  care- 
taker cases,  namely,  that  individuals  occupying"  this 
status  are  State  employees,  and  stand  in  no  differ- 
ent position  than  that  of  any  other  National 
Guardsman  not  in  active  federal  military  service. 
In  a  long  line  of  unbroken  decisions,  the  most  re- 
cent of  which  is  McCranie  v.  United  States,  199  F. 
2d  581,  cert.  den.  (1952),  it  has  been  held  that  mem- 
bers of  a  State  National  Guard,  who  are  not  in 
active  military  service,  are  not  federal  employees. 
There  appears  no  reasonable  grounds  for  making 
an  exception  in  case  of  a  member  designated  as  a 
* '  unit  caretaker. ' ' 

Again,  it  should  be  borne  in  mind  that  Sergeant 
Browai  was  not  only  engaged  on  a  trip  ordered  and 
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directed  by  the  Adjutant  General  of  the  State  of 
Washington,  but  the  vehicle  he  was  operating  was 
one  the  possession  of  which  had  been  transferred 
to  the  Washington  National  Guard.  This  transfer 
of  possession  and  control  to  the  Washington  Na- 
tional Guard  in  effect  constituted  a  bailment. 

In  order  to  observe  the  Congressional  estimate 
of  the  status  of  Reserve  and  National  Guard  Forces 
of  the  Armed  Services,  we  refer  to  the  Report  of 
the  Interim  Subcommittee  on  Preparedness  of  the 
Committee  on  Armed  Services,  United  States  Sen- 
ate, under  authority  of  Senate  Resolution  86  (83rd 
Congress),  as  submitted  by  Senator  Saltonstall, 
Chairman,  which  report  at  page  eleven  thereof,  with 
reference  to  the  Air  National  Guard,  reads : 

"Each  wing  has  permanent  personnel  who 
administer  the  program  and  maintain  the 
equipment.  They  are  State  employees  paid  with 
Federal  funds.  There  are  7,000  men  presently 
in  this  category.  These  men  are  also  members 
of  the  guard,  go  with  the  units  when  called  to 
active  duty,  and  augment  and  facilitate  the 
training  program  to  a  considerable  extent." 

Summary 

The  rationale  of  the  decisions  in  the  three  cases 
which  held  that  the  National  Guard  unit  caretaker 
is  an  employee  of  the  United  States,  rather  than 
the  State  in  which  he  is  employed,  is  not  in  accord 
with  the  large  body  of  administrative  law  and  de- 
cisions pertaining  thereto.  The  position  taken  by 
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the  Government  in  this  memorandum  is  as  follows: 

1.  National  Guard  miit  caretakers  are  not  Fed- 
eral employees,  inasmuch  as  every  Federal  adminis- 
trative agency  having  occasion  to  deal  with  the 
problem,  with  but  one  exception,  has  held  that  they 
are  State  employees; 

2.  Although  authorized  by  Federal  statute,  the 
caretaker  is  hired  and  fired  by  State  authorities, 
subject  only  to  approval  by  the  Secretary  of  the 
Army ; 

3.  The  Courts  of  the  several  States  though  never 
presented  with  the  exact  problem,  have  consistently 
recognized  and  emphasized  that  giiardsmen  and  em- 
ployees of  the  National  Guard  are  essentially  State 
employees ; 

4.  It  is  a  demonstrable  non  sequitur  to  state  that 
because  of  the  regulatory  powers  exercised  by  the 
Department  of  the  Army  and  Air  Force  and  the 
National  Guard  Bureau  over  the  caretaker  he  is  a 
federal  employee,  although  the  guardsman  himself 
is  not  a  federal  employee; 

5.  The  backgi'ound,  both  legally  and  historically, 
of  the  National  Guard  supports  the  position  here 
advocated ; 

6.  The  Congressional  purpose  in  pro\ading  fimds 
for  the  employment  of  the  caretaker  was  to  assure 
the  federal  property  loaned  to  the  State  would  be 
properly  cared  for  rather  than  evidencing  an  in- 
tention to  create  an  "office"  or  "position"  federal 
in  character; 

7.  The  legislative  history  of  the  caretaker  clearly 
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indicated  he  has  always  been  considered  a  State 
employee  by  the  Federal  Government; 

8.  The  National  Guard  Bureau,  the  Department 
of  the  Air  Force,  and  the  Department  of  the  Army, 
the  regulations  of  which  were  relied  upon  by  the 
Holly  Court,  have  never  considered  that  the  unit 
caretaker  was  a  federal  employee ; 

9.  The  caretaker  cannot  be  considered  a  federal 
employee  inasmuch  as  he  is  not  employed  by  a  fed- 
eral agency,  and  his  employment  is  not  character- 
ized by  any  of  the  indicia  of  federal  employment. 

In  summation,  when  the  position  and  duties  of 
the  caretaker  are  analyzed  in  detail  and  in  the 
fullest  sense,  it  will  be  seen  that  his  primary  re- 
lationship is  to  the  State,  rather  than  to  the  United 
States.  His  duty  to  protect  the  property  assigned 
to  his  unit  is  primarily  concerned  with  protecting 
the  State  from  liability  for  loss  or  destruction  of 
this  property.  If  the  property  remained  in  federal 
custody,  why  should  the  State  be  liable?  The  State 
is  responsible  for  the  equipment  and  other  material 
loaned  to  it  and  must  account  for  all  property 
received  from  the  United  States,  otherwise  it  must 
pay  the  loss.  In  protecting  the  State,  and  as  a 
practical  matter,  the  caretaker  is  told  what  to  do, 
where  to  go,  and  how  to  do  it  by  State  authorities, 
and  not  by  representatives  of  the  Federal  Govern- 
ment. The  control  thus  vested  in  the  State  is  that 
which  traditionally  and  legally  establishes  the  re- 
lationship of  employer-employee. 
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In  addition  to  the  foregoing,  it  is  the  defendant's 
contention,  Article  1,  Sec.  8,  Clause  16,  which  grants 
the  authority  and  power  to  CongTess: 

*'To  provide  for  organizing,  arming,  and 
disciplining  the  Militia,  and  for  governing  such 
part  of  them  as  may  be  employed  in  the  Service 
of  the  United  States,  reserving  to  the  States, 
respectively,  the  Appointment  of  the  Of&cers, 
and  the  Authority  of  training  the  Militia  ac- 
cording to  the  discipline  Prescribed  by  Con- 
gress," 

does  not  authorize  Congress  to  appoint  officers  of 
the  National  Guard,  nor  take  from  the  President 
of  the  United  States  the  power  to  appoint  all 
Officers  of  the  United  States  (Article  2,  Sec.  2), 
nor  place  \vithin  the  power  of  the  Judiciary  or  the 
Congress  the  right  to  create  and  establish  a  federal 
office  within  the  Structure  of  a  State  National 
Guard. 

See  U.  S.  V.  Dern,  supra. 

Respectfully  submitted, 

/s/  CHARLES  P.  MORIARTY, 
United  States  Attorney; 

/s/  GUY  A.  B.  DOVELL, 

Assistant  United  States 
Attorney. 

[Endorsed] :     Filed  Sept.  24,  1954. 
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United  States  District  Court,  Western  District  of 
Washington,   Southern  Division 

No.  1747 

MAR-LE    WENDT    and   ALBERT    D.    ROSEL- 
LINI, 

Plaintiffs, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant, 
and 

MAR-LE   WENDT   and   ALBERT    D.    ROSEL- 
LINI, 

Plaintiffs, 

vs. 

PACIFIC  TELEPHONE  &  TELEGRAPH  COM- 
PANY, a  Corporation, 

Defendant. 

ORDER  OF  CONSOLIDATION 

The  parties  in  the  above-entitled  actions  having 
by  oral  stipulation  in  open  court  on  the  4th  day  of 
October,  1954,  agreed  that  the  above-entitled  actions 
should  be  consolidated  for  purposes  of  trial  and 
appeal,  now,  therefore,  it  is  hereby 

Ordered  that  the  above-entitled  actions  be  and 
the  same  are  hereby  consolidated  for  purposes  of 
trial  and  appeal. 
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Done  in  Open  Court  this  19tli  day  of  October, 
1954. 

/s/  GEO.  H.  BOLDT, 
Judge. 

Presented  by: 

/s/  OUY  A.  B.  DOVELL, 
Assistant   United   States  Attorney,  Attorneys  for 
Defendant  United  States  of  America. 

Approved  for  entry: 

/s/  M.  E.  CASEY, 

Of    Rosellini    &    Casey,    At- 
torneys for  Plaintiffs. 

/s/  DONALD  D.  MacLEAN, 
Of  Attorneys  for  Defendant  Pacific  Telephone  and 
Telegraph  Company. 

[Endorsed]  :    Filed  Oct.  19,  1954. 


[Title  of  District  Court  and  Cause.] 
Nos.  1758  and  1747 

PRE-TRIAL  ORDER 

As  a  result  of  a  pre-trial  conference  held  on  the 
1st  day  of  April,  1955,  plaintiffs,  being  represented 
by  Merwin  E.  Casey  of  Casey  &  Pruzan,  defendant 
United  States  of  America  being  represented  by  Guy 
A.   B.   Dovell,   assistant   United   States   Attorney, 
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defendant  Pacific  Telephone  &  Telegraph  Company 
being  represented  by  McMicken,  Rupp  &  Schweppe, 
the  following  issues  of  fact  and  law  were  framed 
and  exhibits  identified: 

Admitted  Facts 

1.  That  at  all  times  herein  mentioned  plaintiff 
Mar-Le  Wendt  was  a  married  woman  living  sepa- 
rate and  apart  from  her  husband,  and  was  a  citizen 
of  the  State  of  Washington  and  of  the  United 
States,  residing  within  the  above-described  judicial 
district;  that  all  acts  and  omissions  to  act  herein 
complained  of  took  place  in  the  above-judicial  dis- 
trict. 

2.  That  at  all  times  herein  mentioned  plaintiff 
Albert  D.  Rosellini  was  a  citizen  of  the  State  of 
Washington  and  of  the  United  States,  residing  with- 
in the  above-described  judicial  district,  and  was  at  all 
times  herein  mentioned  the  owner  of  a  certain  1950 
Nash  sedan  automobile.  That  all  acts  and  omissions 
to  act  complained  of  took  place  in  the  above-de- 
scribed judicial  district. 

3.  That  defendant  Pacific  Telephone  and  Tele- 
graph Company  is  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  California,  authorized  to  transact  business 
and  transacting  business  in  the  State  of  Washing- 
ton and  in  the  above-described  Judicial  District. 
That  the  matter  in  controversy  exceeds,  exclusive 
of  interest  and  costs,  the  sum  of  $3,000.00. 

4.  That  at  all  times  herein  mentioned  there  was 
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in  force  that  Traffic  Code  of  the  City  of  Tacoma, 
Washington,  Ordinance  Xo.  11701,  entitled: 

''An  ordinance  regiilating  travel  and  traffic 
on  the  streets  of  the  City  of  Tacoma ;  providing- 
a  penalty  for  the  violation  thereof;  repealing 
ordinances  10598.  11054,  11385,  and  11617,  and 
all  ordinances  and  parts  of  ordinances  in  con- 
flict herewith,  and  declaring  that  this  ordinance 
shall  take  effect  immediately  after  publica- 
tion." 

which  was  signed  by  the  ]\Iayor  of  Tacoma  on  June 
14,  1939.  and  became  effective  on  June  26,  1939. 
Said  Traffic  Code  is  contained  in  a  pamphlet  desig- 
nated, "Tacoma  Traffic  Code,  Ordinance  11701,  as 
Amended  to  June  16,  1952.'' 

5.  That  at  all  times  herein  mentioned  there  was 
in  force  an  Ordinance  of  the  City  of  Tacoma,  Wash- 
ington, Ordinance  Xo.  12947,  entitled: 

"An  Ordinance  relating  to  and  regulating 
the  obstruction  of  streets,  alleys  and  public 
places  of  the  City  of  Tacoma,  providing  penal- 
ties for  the  violation  thereof  and  repealing 
Ordinances  Nos.  2239,  3257.  and  9895." 

signed  by  the  Mayor  of  Tacoma  on  October  9,  1946, 
and  became  effective  October  21.  1946.  which  Ordi- 
nance was  amended  by  Ordinance  Xo.  14124,  passed 
by  the  City  Council  of  Tacoma  on  March  14,  1951, 
published  March  15,  1951. 

6.  That  plaintiff  Mar-Le  Wendt  was  the  driver 
and  sole  occupant  of  said  Xash  automobile. 
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7.  That  on  Mra-cli  11,  1953,  AYilliam  L.  Brown, 
Serial  No.  28994242,  was  a  sergeant  in  Battery  C, 
770th  AAA  Battalion,  State  of  Washington  Na- 
tional Guard,  stationed  at  Seattle,  Washington. 
That  he  was  paid  therefor  $6,18  per  drill,  on  a 
quarterly  basis,  by  check  issued  by  the  United 
States  Army  Finance  Center,  Seattle.  That  on  said 
date.  Brown  was  also  a  full-time  civilian  "Adminis- 
trative, Supply  and  Maintenance  Technician"  in 
Battery  C,  770th  AAA  Battalion,  having  been  so 
appointed  by  Par.  2,  Special  Order  286,  Headquar- 
ters Military  Department,  State  of  Washington, 
Office  of  the  Adjutant  General,  dated  October  12, 
1952,  effective  October  16,  1952.  That  he  was  paid 
therefor  $3,695.70  annually,  on  a  monthly  basis,  by 
check  issued  by  the  United  States  Army  Finance 
Center,  Seattle,  from  funds  separate  from  those 
received  as  a  member  of  the  National  Guard. 

8.  That  all  acts  referred  to  as  having  been  done 
by  William  L.  Brown  were  done  by  him  under  the 
authority  of  and  strictly  in  accordance  with  Para- 
graph 3,  Special  Order  67,  Headquarters  Military 
Department,  State  of  Washington,  Office  of  the 
Adjutant  General,  Camp  Murray,  Washington. 
That  said  Special  Order  was  directed  to  said  Brown 
as  Unit  Material  Caretaker  in  said  Battery  C. 

9.  That  by  virtue  of  Departments  of  the  Army 
and  the  Air  Force  National  Guard  Bureau,  Wash- 
ington 25,  D.  C,  NG-ARPC  231  General,  dated 
December  22,  1952,  subject:  Revised  Field  Civilian 
Personnel  Program — Project  1213,  directed  to  the 


44  United  States  of  America 

Adjutants  General  of  all  States,  Alaska,  Hawaii, 
Puerto  Rico  and  the  District  of  Columbia,  the  title 
of  ''Unit  Materiel  Caretaker"  or  "Unit  Caretaker" 
was  changed  to  "Administrative,  Supply  and 
Maintenance  Technician,"  and  qualifications  and 
job  specifications  were  set  forth.  That  said  publica- 
tion was  in  full  force  and  effect  on  March  11,  1953. 

10.  That  on  March  11,  1953,  Brown  drove  a 
National  Guard  vehicle  to  Camp  Murray  for  the 
purpose  of  transporting  vehicles  and  supplies  from 
Camp  Murray  to  Battery  C  in  Seattle. 

11.  That  upon  arrival  at  Camp  Murray  on 
March  11,  1953,  Brown  took  deliverv  of  and  re- 
ceipted for  one  truck,  cargo,  two  and  one-half  ton, 
6  X  6,  M  211,  U.  S.  A.  No.  41188153,  with  equip- 
ment, and  prepared  to  return  to  said  Battery  C  in 
Seattle,  Washington.  That  at  the  same  time  and 
place,  one  Stanley  DeArment,  Administrative  Sup- 
ply and  Maintenance  Technician  for  Battery  B, 
770th  AAA  Gun  Battalion,  Washington  National 
Guard,  stationed  at  Seattle,  Washington,  took  de- 
livery of  one  M  9A2  Director,  mounted  on  a  M  7 
generator  trailer,  U.  S.  A.  No.  055109,  and  one 
quarter-ton  4x4  utility  M  3  8A1  truck,  U.  S.  A. 
No.  20961521.  That  said  quarter-ton  truck  was 
loaded  into  the  rear  of  the  said  two  and  one-half -ton 
truck  and  that  the  said  M  7  generator  trailer, 
U.  S.  A.  No.  055109,  was  attached  to  the  rear  of 
said  two  and  one-half-ton  truck  by  a  standard 
coupling  fastening.  That  said  two  and  one-half-ton 
truck  and  said  generator  trailer  were  each  equipped 
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with  electrical  brake  connections  but  that  the  volt- 
age and  size  of  the  connections  were  different  and 
could  not  be  attached  together.  That  the  electrical 
equipment  on  the  two  and  one-half -ton  truck  was 
12  volt  and  that  the  electrical  equipment  on  the 
generator  trailer  was  6  volt.  That  in  order  to  con- 
nect the  two,  it  was  necessary  to  use  a  conversion 
kit  which  had  not  been  made  available  to  the  Na- 
tional Guard  by  the  Department  of  the  Army. 

12.  That  at  about  11:45  a.m.  on  March  11,  1953, 
Brown  was  returning  to  said  Battery  C,  driving 
said  truck  and  pulling  said  trailer  in  a  northerly 
direction  on  U.  S.  99,  approaching  the  south  city 
limits  of  Tacoma,  Washington.  That  as  Brown  ap- 
proached the  point  of  impact  with  plaintiffs'  ve- 
hicle, he  applied  his  brakes  and  the  trailer  pushed 
the  rear  end  of  the  truck  to  the  east  so  that  the 
front  end  of  the  truck  swung  to  the  west  and 
crossed  into  the  southbound  traffic  lanes  of  U.  S. 
99,  striking  the  left  side  of  the  southbound  plain- 
tiff's vehicle. 

13.  That  at  and  prior  to  the  time  of  said  colli- 
sion, the  M  7  generator  trailer,  U.  S.  A.  No.  055109, 
weighed  8,100  pounds  and  was  not  equipped  with 
any  brakes  that  could  be  applied  by  the  driver  of 
the  towing  truck  from  its  cab. 

14.  That  Section  26  (3),  Ordinance  No.  11701 
of  the  traffic  code  of  the  City  of  Tacoma,  Washing- 
ton, on  March  11,  1953,  provided : 

''Every  trailer  or  semi- trailer  of  a  gross 
weight,  including  load,  of  2,000  pounds  or  more, 
when  operated  upon  the  public  highways  of  the 


46  United  States  of  America 

City  of  Tacoma,  sliall  be  equipped  with  brakes 
adequate  to  control  the  moYement  of  and  to 
stop  and  to  hold  such  vehicle  and  so  designed 
as  to  be  applied  by  the  driver  of  the  towing 
motor  vehicle  from  its  cab." 

15.  That  the  Revised  Code  of  Washington,  Sec- 
tion 46.36.020,  Laws  of  1937,  Chapter  189,  Para- 
graph 34,  in  effect  on  March  11,  1953,  provides  in 
part : 

"Every  trailer  or  semi-trailer  of  a  gross 
weight,  including  load,  of  2,000  poimds  or  more, 
when  operated  upon  a  public  highway,  shall  be 
equipped  with  brakes  adequate  to  hold  the 
movement  of  and  to  stop  and  to  hold  such 
vehicle  and  so  designed  as  to  be  applied  by  the 
driver  of  the  towing  motor  vehicle  from  its 
cab." 

16.  That  the  truck  and  trailer  and  equipment 
carried  therein  at  the  time  of  the  accident  was 
owned  by  the  United  States  of  America  and  was 
on  loan  to  the  National  Guard  for  the  purpose  of 
training  personnel  and  transporting  equipment  and 
personnel  of  the  National  Guard.  That  in  the  event 
of  obsolescence  or  wearing  out  of  said  equipment, 
or  in  the  event  of  an  emergency  requiring  its  use 
by  the  United  States  of  America,  the  United  States 
of  America  could  demand  the  immediate  return  of 
said  equipment  from  the  National  Guard. 

17.  That  the  following  incomplete  list  of  bills 
are  for  care  and  treatment  to  plaintiff  Mar-Le 
Wendt  that  was  necessitated  by  injuries  received 
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by  said  plaintiff  in  the  accident  complained  of  and 
that  the  amounts  thereof  are  reasonable.  That  said 
bihs  may  be  admitted  into  evidence  without  further 
proof : 

(a)  J.  L.  Ash,  M.D 10.00 

(b)  Laurel  Rae  Foxworthy,  M.D 15.00 

(c)  Tacoma  General  Hospital 12.00 

(d)  Homer  W.  Humiston 5.00 

(e)  Frank  P.  Mathews,  M.D 72.00 

(f)  Clintworth  Optical  Dispensary.  .  .  .   65.56 

(g)  St.  Joseph's  Hospital 84.35 

(h)     W.  Howard  Pratt,  M.D 40.00 

(i)     A.  E.  Morrison,  M.D 15.00 

(j)      Arthur  M.  Torrie,  M.D 50.00 

18.  That  at  the  time  and  place  of  said  collision, 
defendant  Pacific  Telephone  and  Telegraph  Com- 
pany's employees  were  rodding  underground  con- 
duit through  a  manhole  in  a  portion  of  the  north- 
bound traffic  lanes  of  U.  S.  99  some  distance  north 
of  the  point  of  impact.  That  three  of  said  defend- 
ant's trucks  were  in  said  street.  That  said  defend- 
ant had  placed  certain  warning  devices  in  said 
street  some  time  prior  to  said  collision. 

19.  That  as  a  direct  and  proximate  result  of  the 
collision  between  the  military  truck  and  jDlaintiff's 
vehicle,  j)laintiff  Mar-Le  Wendt  sustained  physical 
injuries,  physical  and  mental  pain,  disability,  and 
incurred  medical  expenses  and  other  losses. 

20.  That  as  a  direct  and  proximate  result  of  said 
collision,  plaintiff  Albert  D.  Rosellini's  1950  Nash 


48  United  States  of  America 

sedan    automobile    was    damaged    in   the    smn    of 
$1,392.93. 

21.  That  at  all  times  herein  mentioned  the  770th 
AAA  Battalion,  Washington  National  Guard,  in- 
cluding Battery  C  thereof,  was  Federally  recognized 
and  not  in  the  Active  Federal  Military  Services. 

Plaintiffs'  Contentions 

1.  That  Brown  was  negligent  in  operating  said 
truck  and  trailer  without  brake  connections  between 
them. 

2.  That  Brown  was  negligent  in  failing  to  main- 
tain a  proper  or  any  lookout  for  other  users  of  the 
highway  and  in  particular  the  warning  devices 
placed  in  the  highway  by  defendant  Pacific  Tele- 
phone and  Telegraph  Company. 

3.  That  Brown  was  negligent  in  operating  said 
truck  and  trailer  at  a  rate  of  speed  greater  than 
was  reasonable  and  proper  under  the  conditions 
existing  at  the  point  of  operation. 

4.  That  Brown  was  the  agent,  servant  and  em- 
ployee of  defendant  United  States  of  America,  act- 
ing within  the  scope  and  course  of  his  employment 
at  the  time  of  the  accident. 

5.  That  even  if  Bro^^^l  was  not  the  agent,  serv- 
ant and  employee  of  defendant  United  States  of 
America  acting  within  the  scope  and  coui*se  of  his 
employment,  defendant  United  States  of  America 
was  negligent  in  furnishing  to  and  permitting  the 
operation  by  the  National  Guard,  on  the  public 
highways  of  the  State  of  Washington,  of  the  truck 
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and    trailer    without    brake    connections    between 
them. 

6.  That  defendant  Pacific  Telephone  and  Tele- 
graph Company  was  negligent  in  failing  to  erect 
and  maintain  sufficient  and  adequate  warnings, 
signs  and  signals  a  sufficient  distance  south  of  the 
point  of  their  operations. 

7.  That  each  of  the  acts  of  negligence  alleged 
hereinabove  were  direct  and  proximate  causes  of 
plaintiff's  injury  and  damage. 

8.  That  as  to  defendant  United  States  of  Amer- 
ica, this  action  arises  imder  the  Act  of  June  25, 
1948,  62  Stat.  933,  937;  U.S.C.  Title  28,  Sections 
1346  (b),  1402  (b). 

9.  That  plaintiff  Mar-Le  Wendt  has  been  dam- 
aged in  the  sum  of  $200,000.00,  as  the  result  of 
severe  and  permanent  physical  injuries,  physical 
and  mental  pain,  expenditures  for  medical  treat- 
ment and  other  losses. 

10.  That  each  of  the  acts  of  negligence  alleged 
were  in  violation  of  the  Statutes  of  the  State  of 
Washington  and  Ordinances  of  the  City  of  Tacoma. 

Contentions  of  Defendant 
United  States  of  America 

1.  That  Sergeant  Brown,  acting  in  his  capacity 
as  Unit  Caretaker  of  Battery  C,  770th  AAA  Bat- 
talion, Washington  National  Guard,  was  a  civilian 
employee  of  the  State  of  Washington,  appointed 
to  and  serving  in  his  position  pursuant  to  the  laws 
and  regulations  of  the  State  of  Washington;  and 
that  at   all  times  and  in  connection  with   all  his 
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activities  mentioned  herein,  he  was  subject  to  the 
sole  direction  and  control  of  the  State  of  Wash- 
ington; and  that  in  no  way  did  he  act  as  agent, 
servant  or  other  employee  of  or  under  the  direction 
or  control  of  the  United  States. 

2.  That  even  though  William  L.  Brown  acted 
in  compliance  with  standards  and  regulations 
promulgated  and  provided  by  the  United  States, 
such  standards  and  regulations  had  been  adopted 
by  the  State  of  Washington  and  made  a  part  of 
the  Guard  regulations  of  said  State.  Such  regula- 
tions having  once  been  adopted  by  the  State  be- 
come effective  and  are  enforced  solely  under  the 
authority  and  sovereign  power  of  the  State  of 
Washing-ton;  the  United  States  having  obtained  by 
such  adoption  no  power  or  authority  to  direct  or 
control  their  enforcement  with  respect  to  jDersonnel 
or  employees  of  the  state  guard. 

3.  That  the  issuance  of  military  property  be- 
longing to  or  loaned  to  the  State  of  Washington  by 
the  United  States  is  prohibited  by  the  laws  of  the 
State  of  Washington  to  other  than  persons  or  or- 
ganizations belonging  to  the  State  Militia  and  for 
purposes  other  than  the  requirements  of  that  serv- 
ice. RCW-Title  38,  Sec.  38.12.020,  pars.  (8)  and  (9). 

4.  That  if  the  plaintiffs,  or  either  of  them,  sus- 
tained any  injuries  or  damages  because  of  said 
accident,  the  same  were  not  caused  by  reason  of 
any  act,  omission  or  negligence  on  the  part  of  de- 
fendant United  States  of  America  or  on  the  pai^ 
of  William  L.  Brown,  the  driver  of  the  National 
Guard  truck,   but   were   directly   and   proximately 
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caused  and  due  to  the  negligent  acts  and  omissions 
of  defendant  Pacific  Telephone  &  Telegraph  Com- 
pany, its  agent,  servants  and  employees  in  failing 
to  erect  and  maintain  proper,  sufficient  and  ade- 
quate warnings,  signs  and  signals,  under  the  cir- 
cumstances and  conditions  then  and  there  existing, 
a  sufficient  distance  south  of  the  point  of  their 
operations  upon  and  under  the  public  thoroughfare 
and  in  the  right  of  way  of  the  National  Guard 
tiiick  and  other  vehicles  lawfully  proceeding  north- 
ward on  said  highway. 

Contentions  of  Defendant 

Pacific  Telephone  and  Telegraph  Company 

1.  That  adequate  signs,  signals  and  warnings 
were  placed  a  sufficient  distance  south  of  the  point 
of  rei3airs  to  warn  oncoming  traffic  of  the  existence 
of  said  repairs,  and  to  allow  northbound  traffic  a 
sufficient  time  to  slow  down  and  to  change  lines  of 
traffic. 

2.  That  even  if  said  defendant  had  placed  no 
signs  or  warning  devices  in  or  near  said  highway, 
U.  S.  99,  said  defendant's  telephone  truck  standing 
in  the  east  traffic  lane  of  said  highway  was  plainly 
visible  to  drivers  of  northbound  vehicles,  including 
said  Brown,  and  in  itself  constituted  sufficient  no- 
tice of  its  presence. 

3.  That  even  if  defendant  Pacific  Telephone  and 
Telegraph  Company  was  negligent,  such  negligence 
was  not  a  proximate  cause  of  plaintiffs'  damage. 
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Issues  of  Fact  and  Law 

That  the  issues  of  Fact  and  Law  are  set  forth  in 
the  respective  contentions  of  the  parties,  as  stated 
in  "Contentions.'' 

Exhibits 

The  following  exhibits  were  produced  and  iden- 
tified and  may  be  received  in  evidence  pursuant  to 
stipulation  herein  without  further  authentication 
or  proof,  it  being  admitted  that  each  is  what  it  pur- 
ports to  be : 

Plaintiffs'  Exhibits: 

1.  Photograph  of  truck  and  trailer. 

2.  Photograph  of  tiTick  and  trailer. 

3.  Photograph  of  plaintiff  automobile. 

4.  Photograph  of  plaintiff  automobile. 

5.  Photograph  of  plaintiff'  automobile. 

6.  Photograph  of  plaintiff'  automobile. 

7.  Certified  true  copy  of  State  of  Washington 
Department  of  Licenses  certificate  of  weight  of  de- 
fendant United  States  of  America  truck  and  trailer. 

8.  Photostatic  copy  of  army  shipping  document 
for  two  and  one-half-ton  tiiick. 

9.  Photostatic  copy  of  army  shipping  document 
for  quarter-ton  truck. 

10.  Photostatic  copy  of  AVar  Department  ship- 
ping document  for  M  7  generator  trailer. 

11.  Photostatic  copy  of  army  shipping  document 
for  director. 

12.  Photostatic  copy  of  issue  slip  for  t^vo  and 
one-half -ton  truck  with  equipment. 
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13.  Photostatic  copy  of  issue  slip  for  quarter- 
ton  truck. 

14.  Photostatic  copy  of  issue  slip  for  director. 

15.  Photostatic  copy  (13)  sheets  of  special 
orders. 

16.  Mimeographed  copy  of  Revised  Field 
Civilian  Personnel  Program — Project  1213,  dated 
22  December,  1952,  consisting  of  17  pages. 

Defendant  United   States  of  America's  Exhibits: 

1.  Photostatic  copy  (9  sheets)  of  insurance  docu- 
ments and  related  correspondence. 

That  as  to  Defendant  United  States  of  America's 
Exhibits  marked  for  identification  as  2  through  6, 
inclusive,  it  is  stipulated  that  they  are  Avhat  they 
purport  to  be  and  as  to  the  portions  admissible,  if 
any,  may  be  admitted  without  further  proof,  to  wit : 

2.  Certified  copy  of  Army  Regulations,  Special 
Regulations,  War  Department  Circular  No.  34,  and 
a  General  Order,  on  file  in  the  office  of  the  Adjutant 
General,  Department  of  the  Army,  Washington 
25,  D.  C. 

3.  Certified  copy  NGR,  official  publications  of 
the  Department  of  the  Army,  now  in  custody,  Na- 
tional Guard  Bureau,  DejDartment  of  the  Army. 

4.  Certified  copy  NGR  Circulars,  now  on  file, 
N.  G.  Bureau. 

5.  Cert.  Copy,  Annual  Report,  Chief,  National 
Guard  Bureau,  on  file,  N.  G.  Bureau,  ending  June, 
1949. 

6.  Certified  Copy,  Annual  Report,   Chief,   Na- 
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tional  Guard  Bureau,  on  file,  N.  G.  Bui^eau,  ending 
30  June,  1951. 

Conclusions 

The  foregoing  Pre-trial  Order  has  been  approved 
by  the  parties  hereto  as  evidenced  by  the  signatures 
of  their  counsel  hereon,  and  the  order  is  hereby  en- 
tered as  the  result  of  which  all  pleadings  pass  out 
of  the  case,  and  this  Pre-trial  Order  shall  not  be 
amended  except  by  agreement  of  the  parties  or 
upon  order  of  the  Court. 

Done  in  Open  Court  this  8th  day  of  April,  1955. 

/s/  GEO.  H.  BOLDT, 

District  Judge. 
Approved : 

/s/  M.  E.  CASEY, 

Of  Attorneys  for  Plaintiffs. 

/s/  GUY  A.  B.  DOVELL, 

Assistant  United  States  Attorney,  for  Defendant 
United  States  of  America. 

/s/  DONALD  D.  MacLEAN, 
Of  Attorneys  for  Defendant  Pacific  Telephone  and 
Telegraph  Company. 

[Endorsed] :    Filed  April  8,  1955. 
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[Title  of  District  Court  and  Cause.] 
Nos.  1747  and  1758 

COURT'S  ORAL  OPINION 

[Designated  Portion] 
April  14,  1955 

*     *     * 

Now  we  come  down  to  the  matter  of  concluding 
the  liability  phase  of  it  and  I  will  just  simply  say 
this,  that  I  recognize  that  there  is  very  serious  sub- 
stance to  the  argument  that  Mr.  Dovell  makes,  far 
from  frivolous,  but  I  am  inclined  on  the  whole  to 
go  along  with  what  has  been  held  in  the  Tenth  and 
Fifth  Circuits  notwithstanding  the  fact  that  it  may 
be  that  those  two  cases,  that  the  Courts  in  those 
two  cases  acted  without  jurisdiction.  Certainly  they 
did  act  without  jurisdiction  if  the  unit  caretaker 
was  not  an  employee  and  acting  within  the  scope  of 
his  employment  because  that  is  made  a  condition 
of  federal  jurisdiction.  And  it  is  a  little  hard  for 
me  to  assume  that  two  so  exalted  Courts,  such 
exalted  Courts  as  the  Tenth  and  Fifth  Circuits 
would  have  made  that  egregious  error  so  I  am 
going  to  find  and  hold  that  the  caretaker  was  within 
the  course  and  scope  of  his  employment  and  I  am 
further  going  to  find  and  hold  that  it  was  negligence 
on  the  part  of  the  officer  in  charge  of  this  property 
in  releasing  it  onto  the  highway  knowing  it  was 
going  to  be  driven  on  the  highway  without  brakes 

In  violation  of  state  law, 

*     *     * 

[Endorsed]:     Filed  May  27,  1955. 
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[Title  of  District  Court  and  Cause.] 

Nos.  1747  and  1758 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

This  Matter  coming  on  for  trial  before  the  under- 
signed Judge  of  the  above-entitled  court,  sitting 
without  a  jury,  on  the  11th  day  of  April,  1955, 
plaintiffs  being  represented  by  their  attorneys, 
Casey  &  Pnizan,  Merwin  E.  Casey  of  counsel;  De- 
fendant United  States  of  America  being  represented 
by  Charles  P.  Moriarty,  United  States  Attorney, 
Guy  A.  B.  Dovell,  Assistant  United  States  Attor- 
ney; Defendant  Pacific  Telephone  &  Telegraph 
Company  being  represented  by  McMicken,  Rupp  & 
Schweppe,  John  Riipp  and  Donald  MacLean  of 
counsel,  witnesses  having  been  sworn  and  testified 
and  evidence  and  exhibits  having  been  introduced, 
and  the  court  being  fully  advised,  the  court  now 
makes  the  following: 

Findings  of  Fact 

I. 

That  at  all  times  herein  mentioned  plaintiff 
Mar-Le  Wendt  was  a  married  woman  living  sepa- 
rate and  apart  from  her  husband,  and  was  a  citizen 
of  the  State  of  Washington  and  of  the  United 
States,  residing  within  the  above-described  judicial 
district;  that  all  acts  and  omissions  to  act  herein 
complained  of  took  place  in  the  above  judicial  dis- 
trict. 
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II. 

That  at  all  times  herein  mentioned  plaintiff  Al- 
bert D.  Rosellini  was  a  citizen  of  the  State  of  Wash- 
ington and  of  the  United  States,  residing  within 
the  above-described  judicial  district,  and  was  at 
all  times  herein  mentioned  the  owner  of  a  certain 
1950  Nash  sedan  automobile.  That  all  acts  and  omis- 
sions to  act  complained  of  took  place  in  the  above- 
described  judicial  district. 

III. 

That  defendant  Pacific  Telephone  and  Telegraph 
Company  is  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State 
of  California,  authorized  to  transact  busmess  and 
transacting  business  in  the  State  of  Washington 
and  in  the  above-described  Judicial  District.  That 
the  matter  in  controversy  exceeds,  exclusive  of  in- 
terest and  costs,  the  sum  of  $3,000.00. 

IV. 

That  at  all  times  herein  mentioned  there  was  in 
force  that  Traffic  Code  of  the  City  of  Tacoma, 
Washington,   Ordinance   No.   11701,   entitled: 

"An  ordinance  regulating  tra^vel  and  traffic 
on  the  streets  of  the  City  of  Tacoma;  provid- 
ing a  penalty  for  the  violation  thereof;  repeal- 
ing ordinances  10598,  11054,  11385,  and  11617, 
and  all  ordinances  and  parts  of  ordinances  in 
conflict  herewith,  and  declaring  that  this  ordi- 
nance shall  take  effect  immediately  after  publi- 
cation." 
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which  was  signed  by  the  Mayor  of  Tacoma  on  June 
14,  1939,  and  became  effective  on  June  26,  1939. 
Said  Traffic  Code  is  contained  in  a  pamphlet 
designated,  "Tacoma  Traffic  Code,  Ordinance 
11701,  as  amended  to  Jmie  16,  1952." 

V. 

That  at  all  times  herein  mentioned  there  was  in 
force  an  Ordinance  of  the  City  of  Tacoma,  Wash- 
ington, Ordinance  No.  12947,  entitled: 

"An  Ordinance  relating  to  and  regulating 
the  obstruction  of  streets,  alleys  and  public 
places  of  the  City  of  Tacoma,  providing  penal- 
ties for  the  violation  thereof  and  repealing 
Ordinances  Nos.  2239,  3257,  and  9895." 

signed  by  the  Mayor  of  Tacoma  on  October  9,  1946, 
and  became  effective  October  21,  1946,  which  Ordi- 
nance was  amended  by  Ordinance  No.  14124,  passed 
by  the  City  Council  of  Tacoma  on  March  14,  1951, 
published  March  15,  1951. 

YI. 

That  plaintiff  Mar-Le  Wendt  was  the  driver  and 
sole  occupant  of  said  Nash  automobile. 

VII. 

That  on  March  11,  1953,  William  L.  Brown, 
Serial  No.  28994242,  was  a  sergeant  in  Battery  C, 
770th  AAA  Battalion,  State  of  Washington  Na- 
tional Guard,  stationed  at  Seattle,  Washington. 
That  he  was  paid  therefor  $6.38  jier  drill,  on  a 
quarterly  basis,  by  check  issued  by  the  United 
States  Army  Finance  Center,  Seattle.  That  on  said 
date,   Brown   was   also   a   full-time    civilian   "Ad- 
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ministrative,  Supply  and  Maintenance  Technician" 
in  Battery  C,  770th  AAA  Battalion,  having  been 
so  appointed  by  Par.  2,  Special  Order  286,  Head- 
quarters Military  Department,  State  of  Washing- 
ton, Office  of  the  Adjutant  General,  dated  October 
12,  1952,  effective  October  16,  1952.  That  he  was 
paid  therefor  $3,695.70  annually,  on  a  monthly 
basis,  by  check  issued  by  the  United  States  Army 
Finance  Center,  Seattle,  from  funds  separate  from 
those  received  as  a  member  of  the  National  Guard. 
That  the  primary  duties  of  Brown  as  Administra- 
tive, Supply  and  Maintenance  Technician  included 
receipting  for  and  taking  delivery  of  material  and 
equipment  at  Camp  Murray,  Washington,  and  re- 
turning it  to  the  770th  AAA  Battalion  in  Seattle, 
Washington. 

VIII. 
That  all  acts  referred  to  as  having  been  done  by 
William  L.  Brown  were  done  by  him  under  the 
authority  of  and  strictly  in  accordance  with  Para- 
graph 3,  Special  Order  67,  Headquarters  Military 
Department,  State  of  Washington,  Office  of  the 
Adjutant  General,  Camp  Murray,  Washington. 
That  said  Special  Order  was  directed  to  said  BroAvn 
as  Unit  Materiel  Caretaker  in  said  Battery  C. 

IX. 

That  by  virtue  of  Departments  of  the  Army  and 
the  Air  Force  National  Guard  Bureau,  Washing- 
ton 25,  D.  C,  NG-ARPC  231  General,  dated  De- 
cember 22,  1952,  subject:  Revised  Field  Ci^dlian 
Personnel  Program,  Project  1213,  directed  to  the 
Adjutants  General  of  all  States,  Alaska,  Hawaii, 
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Puerto  Rico  and  the  District  of  Columbia,  the  title 
of  ''Unit  Materiel  Caretaker"  or  "Unit  Caretaker" 
was  changed  to  ''Administrative,  Supply  and 
Maintenance  Technician,"  and  qualifications  and 
job  specifications  were  set  forth.  That  said  publica- 
tion was  in  full  force  and  effect  on  March  11,  1953. 

X. 

That  on  March  11,  1953,  Brown  drove  a  National 
Guard  vehicle  to  Camp  Murray  for  the  purpose  of 
transporting  vehicles  and  supplies  from  Camp  Mur- 
ray to  Batter}^  C  in  Seattle. 

XI. 
That  upon  arrival  at  Camp  Murray  on  March  11, 
1953,  Bro\Mi  took  delivery  of  and  receipted  for  one 
truck,  cargo,  two  and  one-half  ton,  6  x  6,  M  211, 
U.  S.  A.  No.  41188153,  with  equipment,  and  pre- 
pared to  return  to  said  Battery  C  in  Seattle,  Wash- 
ington. That  at  the  same  time  and  place,  one  Stanley 
DeArment,  Administrative,  Supply  and  Mainte- 
nance Technician  for  Battery  B,  770th  AAA  Gun 
Battalion,  Washington  National  Guard,  stationed 
at  Seattle,  Washington,  took  delivery  of  one  M  9A2 
Director,  mounted  on  an  M  7  generator  trailer 
U.  S.  A.  No.  055109,  and  one  quarter-ton  4x4 
utility  M  3  8A1  truck,  U.  S.  A.  No.  20961521.  That 
said  quarter-ton  truck  was  loaded  into  the  rear  of 
the  said  two  and  one-half-ton  truck  and  that  the 
said  M  7  generator  trailer,  U.  S.  A.  No.  055109,  was 
attached  to  the  rear  of  said  two  and  one-half-ton 
truck  by  a  standard  coupling  fastening.  That  said 
two    and    one-half-ton    tiTick    and    said    generator 
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trailer  were  each  equipped  with  electrical  brake 
connections  but  that  the  voltage  and  size  of  the 
connections  were  different  and  could  not  be  attached 
together.  That  the  electrical  equipment  on  the  two 
and  one-half-ton  truck  was  12  volt  and  that  the 
electrical  equipment  on  the  generator  trailer  was 
6  volt.  That  in  order  to  connect  the  two,  it  was 
necessary  to  use  a  conversion  kit  which  had  not 
been  made  available  to  the  National  Guard  by  the 
Department  of  the  Army. 

XII. 

That  at  about  11:45  a.m.  on  March  11,  1953, 
Brown  was  returning  to  said  Battery  C,  driving 
said  truck  and  pulling  said  trailer  in  a  northerly 
direction  on  U.  S.  99,  approaching-  the  south  city 
limits  of  Tacoma,  Washington.  That  as  Brown 
approached  the  point  of  impact  with  plaintiffs' 
vehicle,  he  applied  his  brakes  and  the  trailer  pushed 
the  rear  end  of  the  truck  to  the  east  so  that  the 
front  end  of  the  truck  swung  to  the  west  and 
crossed  into  the  southbound  traffic  lanes  of  U.  S. 
99,  striking  the  left  side  of  the  southbound  plain- 
tiff's vehicle.  That  the  pavement  w^as  wet  and  slip- 
pery and  that  the  truck  was  proceeding  at  over  20 
miles  per  hour. 

XIII. 

That  at  and  prior  to  the  time  of  said  collision, 
the  M  7  generator  trailer,  U.  S.  A.  No.  055109, 
weighed  8,100  pounds  and  was  not  equipped  with 
any  brakes  that  could  be  applied  by  the  driver  of 
the  towing  truck  from  its  cab. 
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XIV. 

That  section  26  (3),  Ordinance  Xo.  11701  of  the 
traffic  code  of  the  Citv  of  Tacoma,  Washington,  on 
March  11,  1953,  jorovided: 

"Every  trailer  or  semi-trailer  of  a  gross 
weight,  including  load,  of  2,000  poimds  or  more, 
when  operated  upon  the  public  highways  of 
the  City  of  Tacoma,  shall  be  equipped  with 
brakes  adequate  to  control  the  movement  of  and 
to  stop  and  to  hold  such  vehicle  and  so  designed 
as  to  be  applied  by  the  driver  of  the  towing 
motor  vehicle  from  its  cab." 

XV. 

That  the  Revised  Code  of  Washington,  Section 
46.36.020,  Laws  of  1937,  Chapter  189,  Paragraph 
34,  in  effect  on  March  11,  1953,  provides  in  part: 

"Every  trailer  or  semi-trailer  of  a  gross 
weight,  including  load,  of  2,000  pounds  or  more, 
when  operated  upon  a  public  highway  shall  be 
equipped  with  brakes  adequate  to  hold  the 
movement  of  and  to  stop  and  to  hold  such 
vehicle  and  so  designed  as  to  be  applied  by  the 
driver  of  the  towing  motor  vehicle  from  its 
cab." 

XVI. 

That  the  truck  and  trailer  and  equipment  carried 

therein  at  the  time  of  the  accident  were  owned  by 

the  United  States  of  America   and  were  on  loan 

to  the  Xational  G-uard  for  the  purpose  of  training 
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personnel  and  transporting  equipment  and  person- 
nel of  the  National  Guard.  That  in  the  event  of 
obsolescence  or  wearing  out  of  said  equipment,  or 
in  the  event  of  an  emergency  requiring  its  use  by 
the  United  States  of  America,  the  United  States  of 
America  could  demand  the  immediate  return  of 
said  equipment  from  the  National  Guard. 

XVII. 

That  at  all  times  herein  mentioned  the  770th 
AAA  Battalion,  Washington  National  Guard,  in- 
cluding Battery  C  thereof,  was  Federally  recog- 
nized and  not  in  the  Active  Federal  Military  Serv- 
ices. 

XVIII. 

That  at  the  time  of  the  collision,  defendant  The 
Pacific  Telephone  and  Telegraph  Company  had  a 
crew  of  men  and  three  trucks  working  on  said 
defendant's  underground  facilities  on  South  Ta- 
coma  Way  inside  the  city  limits  of  the  City  of 
Tacoma,  Washington.  The  most  southerl}^  of  the 
three  trucks  was  located  aj^proximately  200  feet 
north  of  the  south  city  limits  of  said  city.  The 
truck  was  parked  in  the  northbound  curb  or  out- 
side lane  of  traffic,  facing  in  a  southerly  direction, 
backed  up  to  a  manhole  in  the  street.  Another  truck 
was  parked  in  the  same  lane,  backed  up  to  and  on 
the  opposite  side  of  the  same  manhole,  facing  north. 
The  third  truck  was  some  considerable  distance 
north  of  the  manhole.  The  northbound  inside  traffic 
lane  on  South  Tacoma  Way  was  not  obstructed  and 
was  free  for  the  use  of  northbound  vehicular 
traffic. 
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XIX. 

Defendant  The  Pacific  Telephone  and  Telegraph 
Company  had  placed  in  the  street,  and  on  the 
trucks,  warning  signs,  flags  and  signals  designed 
to  warn  all  traffic,  including  northbound  traffic,  of 
the  presence  of  said  trucks.  Said  warning  signs 
and  signals  were  conspicuously  placed.  In  particu- 
lar, there  were  placed  on  the  street,  in  the  outside 
traffic  lane,  two  ''Men  Working"  signs  south  of 
the  most  southerly  truck.  One  of  these  ' '  Men  Work- 
ing" signs  was  placed  approximately  12  feet  south 
of  this  truck.  The  second  sign  was  considerably 
south,  a  distance  of  approximately  171  feet  south 
of  the  southernmost  truck,  and  this  sign  and  the 
trucks  standing  in  the  street  were  visible  to  traffic 
approaching  from  the  south  from  a  distance  of  sev- 
eral hundred  feet  south  of  this  most  southerly  sign. 

XX. 

That  on  and  prior  to  the  day  of  the  collision, 
Albert  G.  Hagen  was  a  Lt.  Colonel  on  active  duty 
as  an  officer  in  the  employment  and  service  of  the 
Army  of  the  United  States  in  the  Ordnance 
Branch,  detailed  as  United  States  Property  and 
Fiscal  Officer  to  the  Washington  National  Guard 
at  Camp  Mui-ray,  Washington.  That  he  wore  the 
insignia  of  the  National  Guard  Bureau.  That  he 
replied  to  Plaintiffs'  subpoena  by  an  order  from 
the  Judge  Advocate  General's  Department  of  the 
United  States  Army,  based  on  an  Army  Regulation, 
ordering  him  not  to  testify.  That  this  order  was 
later  rescinded  by  the  United  States.  That  prior 
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to  delivery  of  the  2i^-ton  truck  and  M7  Generator 
Trailer  to  Brown,  Colonel  Hagen  knew  that  said 
truck  would  pull  said  loaded  trailer  from  Camp 
Murray  to  Seattle  over  the  public  highways  of  the 
State  of  Washington,  and  that  because  of  the  differ- 
ent voltage  systems  on  the  truck  and  trailer,  there 
were  no  brakes  on  said  trailer  capable  of  being 
operated  from  the  truck  cab.  That  Colonel  Hagen 
nevertheless  authorized  and  directed  that  said  truck 
and  trailer  be  issued  to  Brown. 

XXI. 

That  Plaintiff  Mar-Le  Wendt  incurred  medical 
expenditures  of  the  reasonable  amount  of  $6,404.75 
for  treatment  of  injuries  incurred  in  the  accident, 
which  injuries  consisted  of  the  following:  Multiple 
lib  fractures  on  the  left  side ;  crushed  chest ;  multi- 
ple fractures  of  the  pelvis;  multiple  abrasions  and 
contusions ;  cerebral  concussion ;  sub-dural  hygroma 
over  the  right  side  of  the  brain;  frontal  lobe  brain 
damage.  That  subsequent  to  said  accident  a  bi- 
temporal craniotomy  was  performed  and  the  sub- 
dural spaces  were  drained  of  fluid  that  had  formed 
as  a  result  of  the  injuries  suffered  in  said  accident. 
That  she  has  suffered  permanent  sub-cortical  and 
frontal  lobe  brain  damage  and  personality  change, 
affecting  the  portion  of  the  brain  controlling  mem- 
ory, association,  judgment,  personality  and  the 
higher  intellectual  functions,  and  has  received  per- 
manent disfiguring  scars  and  jDermanent  damage 
to  the  use  and  function  of  her  pelvis. 
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XXII. 

That  plaintiff  Albert  D.  Rosellini's  1950  Nash 
sedan  automobile  was  damaged  in  the  sum  of 
$1,392.93  as  a  direct  and  proximate  result  of  the 
collision. 

From  the  foregoing  Findings  of  Fact,  the  Court 
makes  the  following: 

Conclusions  of  Law 

I. 

That  Sergeant  William  L.  Brown  was  at  all  times 
the  agent,  servant  and  employee  of  defendant 
United  States  of  America,  acting  within  the  scope 
of  his  office  and  employment  as  an  Administrative, 
Supply  and  Maintenance  Technician. 

II. 

That  Sergeant  William  L.  Brown  did  not  ex- 
ercise due  care  and  was  negligent  in  the  following 
particulars:  In  operating  the  truck  and  trailer  on 
the  public  highway  of  the  State  of  Washington 
without  brake  connections  to  said  trailer  that  could 
be  applied  from  the  cab  of  the  towing  truck;  in 
operating  said  truck  and  trailer  at  a  rate  of  speed 
gi*eater  than  was  reasonable  and  proper  under  the 
conditions  existing  at  the  point  of  operation;  in 
failing  to  maintain  a  proper  or  any  lookout  for  and 
in  failing  to  timely  see  the  warning  devices  placed 
in  the  highway  by  defendant  The  Pacific  Telephone 
and  Telegraph  Company. 
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III. 

That  Lt.  Colonel  Albert  G.  Hagen  was  at  all 
times  the  agent,  servant  and  employee  of  defendant 
United  States  of  America,  acting  within  the  scope 
of  his  office  and  employment  as  United  States  Prop- 
erty and  Fiscal  Officer  in  authorizing  the  issuance 
to  Sergeant  William  L.  Brown  of  the  truck  and 
trailer. 

lY. 

That  Lt.  Colonel  Albert  G.  Hagen  did  not  ex- 
ercise due  care  and  was  negligent  in  authorizing 
the  issuance  to  Sergeant  William  L.  Brown  of  the 
truck  and  trailer,  knowing  that  said  truck  and 
trailer  would  be  operated  on  the  public  highway 
of  the  State  of  Washington  and  knowing  that  the 
operation  of  said  truck  and  trailer  together  on  the 
public  highway  of  the  State  of  Washington  was 
illegal. 

V. 

That  the  aforesaid  acts  of  negligence  of  Sergeant 
Brown  and  Lt.  Colonel  Hagen  were  the  direct, 
proximate  causes  of  the  collision  and  the  injuries 
and  damages  sustained  by  Plaintiffs.  That  neither 
plaintiff  was  guilty  of  contributory  negligence. 

VI. 

That  as  to  defendant  United  States  of  America 
this  action  arises  and  this  court  has  jurisdiction 
under  the  Act  of  June  25,  1948,  62  Stat.  933,  937; 
U.S.C.  Title  28,  Sections  1346  (b)  and  1402  (b). 
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VII. 
That  Defendant  United  States  of  America,  if  a 
private  party,  would  be  liable  to  Plaintiffs  in  ac- 
cordance with  the  laws  of  the  State  of  Washington 
and  ordinances  of  the  City  of  Tacoma. 

VIII. 

That  defendant  The  Pacific  Telephone  and  Tele- 
graph Company  was  a  public  utility  and  a  public 
service  company  and  had  an  important  duty  to 
render  efficient  telephone  and  telegraph  service  to 
its  subscribers  and  the  general  public,  and  to  main- 
tain its  facilities  in  efficient  working  condition.  That 
said  defendant  had  a  duty  in  maintaining  its  facili- 
ties to  use  reasonable  and  ordinary  care  to  see  that 
any  obstruction  of  the  public  highway  necessitated 
by  such  maintenance  did  not  create  a  hazard  to  the 
users  of  such  public  highway. 

IX. 
That  precautions  taken  by  defendant  The  Pacific 
Telephone  and  Telegraph  Company  fulfilled  the 
duty  of  ordinary  and  reasonable  care  and  said  de- 
fendant was  not  guilty  of  any  negligence.  The  acts 
and  conduct  of  said  defendant  were  a  mere  condi- 
tion and  not  a  cause  of  said  collision. 

X. 

That  judgment  should  be  awarded  against  de- 
fendant United  States  of  America  in  favor  of  plain- 
tiff Mar-Le  Wendt  in  the  sum  of  $56,404.75,  and 
in  favor  of  plaintiff  Albert  D.  Rosellini  in  the  siun 
of  $1,392.93,  together  with  their  statutoiy  costs. 
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Done  in  Open  Court  this  7th  day  of  December, 
1955. 

/s/  GEO.  H.  BOLDT, 
District  Judge. 
Presented  by: 

/s/  M.  E.  CASEY, 

Of  Attorneys  for  Plaintiffs. 

Approved  for  entry  and  Notice  of  Presentation 
Waived : 

/s/  JOHN  N.  RUPP, 
Of  Attorneys  for  Defendant  The  Pacific  Telephone 
&  Telegraph  Company. 

Copy  Received: 

/s/  GUY  A.  B.  DOVELL, 

For  Defendant  United  States 
of  America. 

[Endorsed] :     Lodged  Nov.  10,  1955. 
[Endorsed] :     Filed  Nov.  7,  1955. 
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United  States  District  Court,  Western  District 
of  Washington,   Southern  Division 

Nos.  1747  and  1758 

MAE-LE   WENDT    and   ALBERT    D.    ROSEL- 
LINI, 

Plaintiffs, 
vs. 

PACIFIC      TELEPHONE      &      TELEGRAPH 
COMPANY,  a  Corporation, 

Defendant, 
and 

MAR-LE   WENDT    and   ALBERT    D.    ROSEL- 
LINI, 

Plaintiffs, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

JUDGMENT 

This  Matter  coming  on  for  trial  before  under- 
signed Judge  of  the  above-entitled  Court  sitting 
without  jur}^  on  the  11th  day  of  April,  1955,  plain- 
tiffs being  represented  by  their  attorneys,  Casey 
&  Pruzan,  Merwin  E.  Casey  of  counsel;  defendant 
United  States  of  America  being  represented  by 
Charles  P.  Moiiarty,  United  States  Attorney,  of 
counsel,  defendant  The  Pacific  Telephone  and  Tele- 
gi-aph  Company  being  represented  by  McMicken, 
Rupp  &  Schweppe,  John  Rupp  and  Donald  Mac- 
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Lean  of  counsel,  witnesses  having  been  sworn  and 
testified  and  evidence  and  exhibits  having  been  in- 
troduced, and  the  Court  having  entered  its  Find- 
ings of  Fact  and  Conclusions  of  Law,  now  there- 
fore. 

It  Is  Ordered  that  plaintiff  Mar-Le  Wendt  have 
judgment  against  defendant  United  States  of 
America  for  the  sum  of  $56,404.75,  together  with 
her  statutory  costs  herein  to  be  taxed. 

It  Is  Further  Ordered  that  plaintiff  Albert  D. 
Rosellini  have  judgment  against  defendant  United 
States  of  America  for  the  sum  of  $1,392.33,  to- 
gether with  his  statutory  costs  herein  to  be  taxed. 

It  Is  Further  Ordered  that  plaintiffs  recover 
nothing  against  defendant  The  Pacific  Telephone 
and  Telegraph  Company  and  that  said  defendant 
have  and  recover  its  costs  against  plaintiffs  herein 
to  be  taxed. 

Done  in  Open  Court  this  7th  day  of  December, 
1955. 

/s/  GEO.  H.  BOLDT, 
District  Judge. 
Presented  by : 

/s/  M.  E.  CASEY, 

Of  Attorneys  for  Plaintiffs. 

Approved  for  entry  and  Notice  of  Presentation 
AVaived : 

/s/  JOHN  N.  RUPP, 
Of  Attorneys  for  Defendant,  The  Pacific  Telephone 
&  Telegraph  Company. 
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Copy  received: 

/s/  GUY  A.  B.  DOVELL, 

For  Defendant,  United 
States  of  America. 

[Endorsed]  :    Lodged  November  10,  1955. 
[Endorsed]:     Filed  and  entered  Dec.  7,  1955. 
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Nos.  1747  and  1758 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given: 

That  the  United  States  of  America,  defendant 
above  named,  hereby  appeals  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
final  judgment  entered  on  December  7,  1955,  in  the 
above-entitled  actions,  consolidated  for  purposes  of 
trial  and  appeal. 

/s/  CHARLES  P.  MORIARTY, 
United  States  Attorney. 

/s/  GUY  A.  B.  DOVELL, 

Asst.  United  States  Attorney. 

/s/  E.  E.  REDAiAYNE, 
Deputy  Clerk. 

[Copies  mailed  February  1,  1956.] 
[Endorsed] :     Filed  February  1,  1956. 
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[Title  of  District  Court  and  Cause.] 

Nos.  1747  and  1758 

DESIGNATION  OF  RECORD 
ON  APPEAL 

Defendant,  having  filed  its  notice  of  appeal, 
hereby  designates  the  record  on  appeal  as  follows: 

The  entire  record  in  the  District  Court,  includ- 
ing the  pleadings,  motions,  orders,  interrogatories 
and  answers  thereto,  transcript  of  proceedings,  all 
exhibits,  findings  of  fact,  conclusions  of  law,  judg- 
ment, and  notice  of  appeal. 

CHARLES  P.  MORIARTY, 

United  States  Attorney, 

By  /s/  GUY  A.  B.  DOVELL, 

Asst.  United  States  Attorney. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :     Filed  April  16,  1956. 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern  Division 

Nos.  1747  and  1758 

:MAR-LE    ^YENDT    and   ALBERT    D.    ROSEL- 
LINI, 


Plaintiffs, 


vs. 


PACIFIC      TELEPHONE      &      TELEGRAPH 
COMPANY,  a  Corporation, 

Defendant. 

MAR-LE    WENDT    and    ALBERT    D.    ROSEL- 
LINI, 

Plaintiffs, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

TRANSCRIPT  AND  TRIAL  OF 
PROCEEDINGS 

[Designated  Portions] 

Before:  George  H.  Boldt,   United  States  District 
Judge. 
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April  11,  1955—9:35  A.M. 

LAWRENCE  BROWN 

being  first  duly  sworn  on  oath,  was  called  as  a  wit- 
ness on  behalf  of  the  Plaintiffs  and  testified  as  fol- 
lows: 

Direct  Examination 
By  Mr.  Casey: 

The  Clerk :  State  your  full  name  and  spell  your 
last  name. 

The  Witness:    Lawrence  Brown,  B-r-o-w-n. 

Q.     State  your  address,  Mr.  Brown. 

A.     624  7th  Avenue,  Kirkland,  Washington. 

Q.  By  whom  are  you  employed  at  the  present 
time? 

A.     Battery  A,  200  Washington  National  Guard. 

Q.     In  what  capacity  are  you  working  now*? 

A.     Radar  operator. 

Q.  Are  you  on  active  duty  with  the  National 
Guard  ?  A.     No. 

Q.  Directing  your  attention  to  March  11th  of 
1953,  on  that  date  were  you  a  member  of  the  Wash- 
ington National  Guard?  A.     I  was. 

Q.    What  grade  did  you  hold? 

A.     Master  Sergeant. 

Q.     What  was  your  serial  number? 

A.     28994242. 

Q.  On  that  date  can  you  state  whether  the  unit 
to  [56*]  which  you  were  assigned  was  on  active 
federal  duty?  A.     It  was  not. 

Q.     Can  you  state  whether  it  was  a  federally  rec- 
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ognized  unit?  A.     It  was. 

Q.     Now  as  a  sergeant  in  the  Washington  Na- 
tional Guard  on  that  date  did  you  go  to  meetings'? 

A.     Yes,  we  did. 

Q.     How   often   were   those  meetings   held   and 
where  were  they  held? 

A.     Once   a  week   and   they   were   held   in   the 
armory  in  Seattle. 

Q.     Now  that  was  the  770  Field  Battalion? 

A.     Anti-aircraft. 

Q.     Anti-aircraft  Battalion?  A.    Yes. 

Q.     And  was  the  armory  in  Seattle  its  assigned 
headquarters  ?  A.     Yes. 

Q.     What  night  of  the  week  did  you  go  to  those 
meetings,  if  you  recall  ? 

A.     I   don't   recall   exactly,    sir.    It    was    either 
Tuesday  or  Monday. 

Q.    You  are  sure  it  was  one  of  those  two? 

A.     One  of  the  two,  I  believe.  [57] 

Q.     Now  what  hours  did  that  take  on  Monday  or 
Tuesday  night  ?  A.     Two  hours. 

Q.     From  when  to  when? 

A.     Eight  to  ten. 

Q.     Did  you  wear  your  uniform  to  those  meet- 
ings? A.    We  did. 

Q.     Were  you  required  to  wear  uniforms  to  those 
meetings  ?  A.     We  were. 

Q.    What  pay  did  you  receive  as  a  sergeant  in 
the  Washington  National  Guard  at  that  time  ? 

A.     It  was  the  equivalent  of  one  day's  Army  pay 
for  equal  rank. 
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Q.    And  how  often  were  you  paid  ? 

A.    Every  quarter. 

Q.    And  where  would  that  check  come  from  ? 

A.     From  the  Aimy  Finance  Center,  Seattle. 

Q.  Now,  on  March  11th  and  prior  to  that  of 
1953,  did  you  have  any  other  employment? 

A.     I  did. 

Q.     What  was  that? 

A.  I  was  a  materiel  caretaker  for  the  National 
Guard. 

Q.     For  what  unit  of  the  National  Guard? 

A.     On  March  11th  it  was  Battery  C.  [58] 

Q.     Battery  C?  A.     Yes,  of  770th. 

Q.  How  long  had  you  been  employed  as  a  unit 
caretaker  for  Battery  C  of  the  770th  prior  to  March 
11,  1953? 

A.  I  believe  since  October.  I  am  not  quite  sure 
of  that. 

Q.  What  days  of  the  week  did  you  work  in  that 
job? 

A.     Five  days  a  week,  Monday  through  Friday. 

Q.     And  what  were  your  hours  of  employment? 

A.     Eight  to  four-thirty. 

Q.     Did  you  do  any  overtime  work  on  that  job? 

A.     Occasionally. 

Q.     Were  you  paid  for  such  overtime  work? 

A.     No,  we  were  not. 

Q.  How  much  pay  did  you  receive  as  unit  ma- 
teriel caretaker?  A.     On  that  date? 

Q.     On  that  date. 

The  Court:     You  mean 
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Q.  (Continuing) :  Not  per  day  but  in  what 
manner  were  you  paid?  A.     At  that  time? 

Q.     At  that  general  time,  yes. 

The  Court:  During  that  period  what  was  your 
rate  of  pay?  [59] 

Q.     (Continuing)  :     That  is  what  I  mean. 

A.  I  beheve  it  was  around  $315  a  month  but  I 
couldn't  say  for  sure. 

Q.  Now,  how  often  did  you  receive  pay  as  ma- 
teriel caretaker?  A.     Once  a  month. 

Q.    And  where  did  that  check  come  from? 

A.     United  States  Army  Finance  Center,  Seattle. 

Q.  Did  you  know  whether  that  check  came  from 
different  funds  than  the  quarterly  check  you  re- 
ceived for  being  a  member  of  the  National  Guard? 

A.     I  can't  say  for  sure. 

The  Court :     Stipulated  fact,  says  so. 

Mr.  Casey:     Excuse  me. 

Q.  Prior  to  your  being  a  unit  caretaker  for 
Battery  C  of  the  770th  had  you  been  a  unit  care- 
taker for  any  other  units  with  the  National  Guard  ? 

A.     I  had. 

Q.  Can  you  state  what  those  units,  approxi- 
mately the  periods  of  service  that  you  were  in  that 
capacity  with  other  units? 

A.  I  had  been  a  caretaker  with  the  Clearing 
Co.  of  the  116th  Medical  Battalion  located  in  Se- 
attle. 

Q.  How  long — what  was  the,  approximately  the 
jfirst  date  when  you  became  a  materiel  care- 
taker? [60] 
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A.     I  think  it  was  January  1st  or  2nd,  1951. 

Q.  And  w^ere  you  with  the  Clearing  Co.  at  that 
time  ?  A.    Yes. 

Q.  Did  you  know  what  your  rate  of  pay  was 
when  you  started  out  as  a  caretaker? 

A.     I  believe  it  was  around  $2,700  a  year. 

Q.  Did  you  receive  several  promotions  after 
that  date?  A.     I  did. 

Q.  Now,  did  you  go  directly  from  your  duties 
as  unit  caretaker  in  this  Clearing  Co.  to  your  duties 
as  caretaker  in  Battery  C  of  the  770th? 

A.     Yes,  sir. 

Q.  When  you  were  first  hired  as  a  unit  care- 
taker in  the  Clearing  Co.  did  anybody  describe  to 
you  your  duties  in  that  position? 

A.     They  did. 

Q.    Who  was  that? 

A.  The  person  by  whom  I  was  interviewed  in 
Seattle  and  by  the  officer  I  was  interviewed  by  at 
Camp  Murray. 

Q.     By  whom  w^ere  you  interviewed  in  Seattle? 

A.  By  my  future  Company  Commander  and  by 
the  personnel  officer. 

Q.  By  whom  were  you  interviewed  in  Camp 
Murray  ? 

A.  United  States  Property  and  Disbursing  Of- 
ficer. [61] 

Q.  Now^  the — do  you  recall  the  name  of  that  man 
in  1951? 

A.  Col.  Wilkins  was  the  United  States  Proj)- 
erty  and  Disbursing  Officer,   Col.   Hagen   was   his 
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assistant  and  he  was  the  one  who  actually  inter- 
viewed me. 

Q.     Col.  Hagen?  A.    Yes. 

Q.  And  Col.  Hagen,  I  believe,  is  now  the  United 
States  Property  and  Disbursing  Officer  at  Camp 
Murray?  A.     He  is. 

Q.  By  the  way,  for  the  purpose  of  the  record, 
what  is  Camp  Murray? 

A.  That  is  the  National  Guard  headquarters 
for  the  State  of  Washington. 

Q.  Now,  when  Col.  Hagen  interviewed  you  what 
was  he?  Was  he  a  National  Guard  officer  or  regu- 
lar Army  officer? 

A.  At  the  time  of  the  interview  he  was  National 
Guard  officer. 

Q.  What  is  the  rank,  if  you  know,  of  the  United 
States  Property  and  Disbursing  Officer  at  Camp 
Murray  ? 

A.  I  believe  he  holds  federal  recognition  as  a 
lieutenant  colonel. 

Q.  Well,  is  he  an  officer  on  active  duty  with  the 
United  States  Army? 

A.     I  believe  he  is,  sir.  [62] 

Q.  Now,  what  did  he  tell  you  concerning  your 
duties  when  you  were  hired  in  January  of  1951? 

A.  Well,  that  my  duties  would  consist  mainly  of 
care  and  maintenance  of  property  and  some  admin- 
istrative and  supply  work,  transporting  of  supplies 
to  Seattle. 

Q.     From  where? 

A.     From  Camp  Murray,  sir. 
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Q.  Did  he  tell  you  it  was  part  of  your  duties  to 
pick  up  equipment  at  Camp  Murray  being  issued 
to  your  unit  and  take  it  to  your  unit? 

A.     I  believe  lie  did,  sir,  yes. 

Q.  Did  your  company  commander  in  Battery  C 
of  the  770th  ever  assign  to  you  any  duties  in  addi- 
tion to  the  duties  you  were  originally  advised  you 
were  to  perform? 

A.  It  is  hard  to  say,  sir.  He  might  have  at  one 
time  or  another. 

Q.  Were  j^ou  familiar  on  or  prior  to  March, 
1953,  with  the  regulations  applicable  to  hiring  and 
duties  of  caretakers?  A.     Somewhat,  yes,  sir. 

Q.  What  was  your  understanding  regarding 
those  regulations  as  to  whether  your  duties  in- 
cluded  

Mr.  Dovell:  I  am  going  to  object  to  that,  your 
Honor.  The  regulations  should  speak  for  them- 
selves. 

The  Court:  Yes,  I  think  that  is  right,  and 
what  [63]  this  witness'  understanding  of  them  was 
w^ouldn't  add  anything  to  it. 

Q.  (Continuing) :  Where  was  the  headquar- 
ters of  the  Clearing  Co.  for  which  you  were  care- 
taker prior  to,  with  Battery  C  of  770th? 

A.  It  was  in  Seattle,  sir.  It  started  at  the  ar- 
mory, the  new  armory,  Field  Artillery  Armory  and 
later  we  moved  to  the  old  armory  dovm.  on  West- 
ern Avenue. 

Q.  Were  your  duties  in  Battery  C  substantially 
the  same  as  your  duties  in  the  Clearing  Co.? 
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A.     Yes,  sir. 

Q.     Included — you  perform  the  same  functions? 

A.     Mostly  yes,  sir. 

Q.  By  the  way,  did  you,  were  you  required  to 
wear  your  uniform  in  the  course  of  your  duties  as 
unit  caretaker?  A.     No,  sir. 

Q.  Did  you  from  time  to  time  as  caretaker  in 
the  770th  receive  written  orders  to  go  to  Camp  Mur- 
ray and  pick  up  equipment?  A.     No,  sir. 

Q.  Do  you  know  whether  when  you  went  to 
Camp  Murray  to  pick  up  equipment  you  were  pro- 
ceeding under  written  orders? 

A.     I  don't  know,  sir,  no.  [64] 

Mr.  Casey:  May  I  have  Plaintiffs'  Exhibit  15, 
please  ? 

Q.  I  will  ask  you  wether  you  are  familiar  with 
Special  Order  No.  67  dated  8  March,  1953,  from 
Headquarters  Military  Department,  State  of  Wash- 
ington, Office  of  the  Adjutant  General,  paragraph 
3,  which  states: 

''Robert  H.  Madden.  Co.  Level  NCO,  Adminis- 
trative Assistant,  Headquarters  and  Headquarters 
Battery  770th  Gun  Battalion;  James  P.  McBride, 
Eugene  R.  McDonald;  Stanley  N.  DeArment  and 
William  L.  Bro^^^l,  Unit  Materiel  Caretakers, 
Headquarters  and  Headquarters  Battery,  Battery 
A,  B  and  C  of  770th  Gun  Battalion,  respectively, 
Seattle,  Washington,  will  proceed  on  or  about  11 
March,  1953,  from  Seattle  to  Camp  Murray,  on 
temporary  duty  for  approximately  one  day  for  the 
purpose  of  transporting  vehicles  and  supplies  of  the 
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National  Guard  and  upon  compliance  of  temporary 

duty  will  return  to  their  proper  station." 

Are  you  familiar  with  that  order  *? 

A.     Yes,  sir.  [65] 

Q.  Was  it  in  accordance  with  that  order  that 
you  went  to  Camp  Murray  on  March  11th  to  pick 
up  the  equipment  you  were  driving  back  at  the  time 
of  this  accident? 

A.  That  order  was  not  published  for  distribu- 
tion until  after  the  accident. 

Q.  But  it  was  in  accordance  with  that  that  you 
were  proceeding?  A.    Yes,  sir. 

Q.     Well  now 

Mr.  Dovell :  I  am  going  to  object  to  that.  That  is 
a  conclusion  because  it  is  just  so  far  as  he  has  since 
learned.  He  didn't  know  it  at  the  time  he  was 
acting. 

The  Court :     Yes,  in  that  sense. 

Mr.  Dovell :     Conclusion  now.  [65-A] 

The  Court:  It  would  seem  to  be  this  witness' 
conclusion  about  the  matter.  It  doesn't  add  much 
to  it  anyway  what  the  witness  thinks  about  it  one 
way  or  another  as  far  as  I  can  see.  Go  ahead. 

Q.  (Continuing)  :  Well,  now,  I  understand  that 
you  drove  down  to  Camp  Murray  on  the  morning 
of  March  11th  with  other  unit  caretakers  of  the 
770th,  is  that  correct?  A.    Yes,  sir. 

Q.  What  equipment  did  you  draw  when  you 
w^ere  there? 

A.  Mainly  trucks  and  fire  control  equipment  as  I 
remember. 
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Q.  Well  now,  did  you  hook  together  the  2%- 
ton  truck  and  trailer  you  brought  back  to  Seattle 
with  you*? 

A.     I  didn't  hook  them  personally,  no,  sir. 

Q.  Did  you  know  at  that  time  the  nature  of  the 
hook-up  between  the  two  vehicles'? 

A.    Yes,  sir. 

Q.  Did  you  know  that  there  was  no  brake  con- 
nection between  the  tinick  and  the  trailer? 

A.     Not  until  after  it  was  hooked. 

Q.  But  you  did  know  it  before  you  started  from 
Camp  Murray  to  return  to   Seattle? 

A.     Yes,  I  did. 

Q.  Now  is  it — I  notice  that  the  trailer — strike 
that.  I  notice  that  the  trailer  in  this  instance  is 
a  [66]  four-wheel  trailer? 

A.     That  is  correct,  sir. 

Q.  Can  that  type  and  size  of  trailer  be  pulled 
by  a  jeep?  A.     No,  sir. 

Q.    Why  is  that? 

A.  I  believe  the  trailer  alone  weighs  more  than 
the  jeep,  sir. 

Q.  What  type  of  vehicle  has  to  pull  the  type  of 
four-wheel  trailer  that  was  involved  in  this  case? 

A.  I  believe  the  regulations  say  nothing  less 
than  a  2%-ton  truck,  sir. 

Q.  Had  your  unit — by  your  unit  I  mean  the 
770th — been  on  active  duty  shortly  prior  to  this  ac- 
cident? A.    It  had,  sir. 

Q.     Had  you  been  with  it  at  that  time? 

A.     No,  sir. 
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Q.  When  you  joined  the  unit  do  you  know 
whether  it  had  any  vehicles,  any  trucks'? 

A.  I  believe  they  had  some,  sir.  I  can't  state  for 
sure. 

Q.  Do  you  know  whether  there  were  electrical 
brake  connections  on  the  trailer  and  on  the  truck 
w^hen  you  left  Camp  Murray? 

A.     I  don't  quite  follow  you,  sir.  [67] 

Q.  Well,  you  say  that  you  learned  about  the 
absence  of  braking-  comiection  between  the  truck 
and  trailer  before  you  left  Camp  Murray  but  after 
the  vehicles  had  been  hooked  together  manually,  is 
that  right?  A.     Yes. 

Q.  How  did  you  learn  about  it;  what  did  you 
do? 

A.     I  asked  if  the  brakes  were  hooked  up. 

Q.     Who  did  you  ask  ? 

A.     I  believe  it  was  Hart. 

Q.     And  what  did  he  say? 

A.  I  was  told  that  there  was  no  brake  connection 
that  would  work  between  that  type  of  truck  and 
that  type  of  trailer. 

Q.  What  did  you  do  when  you  left  Camp  Mur- 
ray and  proceeded  towards  the  point  of  the  acci- 
dent? Strike  that. 

As  you  proceeded  toward  Tacoma  what  was  the 
condition  of  the  weather? 

A.  Well,  it  had  been  raining.  It  was  wet,  cloudy 
out. 

Q.     Now,  as  you  approached  the  scene  of  the  ac- 
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cident,  say  three,  four  hundred  feet  back  from  it, 

at  about  what  speed  were  you  traveling? 

A.     Somewhere  between  twenty  and  twenty-five. 

Q.  Do  you  know  what  the  speed  limit  was  at 
that  time  for  the  area  immediately  south  of  the  Ta- 
coma  city  limits?  [68] 

A.     Thirty-five,  I  believe,  sir. 

Q.  As  you  approached  the  scene  of  the  accident 
in  which  lane  of  traffic  were  you  driving? 

A.     The  curb  lane,  sir. 

Q.  Well  now,  directing  your  attention  to  Plain- 
tiffs' Exhibit  19,  I  wish  you'd  step  over  here  for 
a  moment  if  you  will. 

(Reporter's  note.  The  exhibit  just  refeiTed 
to,  the  map,  is  Exhibit  18.) 

Q.     Have  you  seen  this  map  before? 

A.     No. 

Q.  To  your  right  as  you  look  at  the  map  is 
north.  A.     (Nods  head.) 

The  Court:  Excuse  me,  Mr.  Brown,  your  voice 
is  a  little  soft  anyway  and  when  you  turn  and  look 
at  the  map  you  see  you  are  talking  away  from  us. 
Talk  real  loud.  That  is  why  I  don't  ordinarily  per- 
mit witnesses  to  leave  the  witness  stand.  Go  ahead 
now,  but  talk  real  loud. 

Q.  To  explain  the  map  to  you  briefly,  to  your 
right  is  north.  The  area  to  which  I  am  pointing  now 
represents  the  curb  lines.  This  is  the  curb  line  that 
was  on  your  right  or  east  side  of  US  99.  This  is 
the  curb  line  that  was  on  your  left  or  the  west  side 
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of  99  as  you  were  proceeding  north  on  US  99.  This 
vertical  line  across  the  street  at  this  point  is  the 
city  limits.  What  has  been  [69]  marked  over  here 
in  these  rectangles  as  Star  Trailer  Court  was  the 
court  on  the  west  side  of  the  street  at  about  where 
the  accident  took  place.  And  on  the  east  side  of 
the  street  at  aproximately  that  same  point  is 
marked  ''service  station." 

Now  you  will  notice  according  to  the  map  that 
before  you  entered  the  city  limits  of  Tacoma  ac- 
cording to  the  markings  that  are  on  the  pavement, 
that  there  is  an  interrupted  horizontal  line  on  the 
map  apparently  representing  the  dividing  line  be- 
tween two  northbound  lanes  and  then  just  above 
that  is  a  completeley  filled  in  line  which  represents 
a  marker  between  tw^o  lanes. 

Now  with  that  background  will  you  state  w^hat 
lane  of  traffic  you  were  driving  in  as  you  ap- 
proached the  Tacoma  city  limits'? 

A.     I  believe  it  was  the  curb  lane,  sir. 

Q.  That  is  the  lane  closest  to  the  curb  assuming 
it  to  be  a  curb  lane,  a  lane  next  to  that  and  then  a 
lane  next  to  the  center,  is  that  coiTect? 

A.     I  believe  so,  yes,  sir. 

Q.     All  right,  you  may 

The  Court:  Mr.  Brown,  sometimes  that  lane 
right  next  to  the  curb  is  called  a  parking  lane  w^here 
cars  are  parked,  you  have  probably  heard  it  being 
referred  to  as  that?  [70] 

The  Witness :     Yes,  sir. 
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(Whereupon,  the  witness  resumed  the  stand.) 

The  Court :  You  mean  you  w^re  in  that  lane  at 
that  point,  that  you  were  right  over  next  to  the 
curb  in  the  lane  that  would  be  a  parking  lane  if 
parking  were  permitted,  is  that  what  you  mean? 

The  Witness:  I  don't  remember  any  parked 
cars  there,  your  Honor.  I  am  confused  about  the 
road  now.  I  don't  remember  it  being  a  three-lane 
road. 

The  Court:     Go  ahead. 

Q.  Did  you,  as  you  approached  the  city  limits 
of  Tacoma,  notice  any  signs,  flags  or  trucks  parked 
in  the  northbound  portion  of  the  highway? 

A.  Well,  I  did,  sir,  but  I  don't  know  how  close 
I  was  to  the  city  limits. 

Q.  How  close  were  you  to  the  warning  sign 
nearest  you  when  you  first  noticed  it? 

The  Court:  What  was  the  first  thing  you  no- 
ticed of  that  character,  let 's  get  at  it  that  way. 

A.     It  was  the  sign  itself,  sir. 

The  Court:    What  sign  was  that? 

The  Witness:    ''Men  Working"  sign. 

The  Court:     Where  w^as  that  located? 

The  Witness:     Placed  in  the  curb  line. 

The  Court:     Out  in  the  street?  [71] 

The  Witness:     Yes,  sir. 

The  Court:  All  right  now,  answer  Mr.  Casey's 
question. 
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Q.  Where  were  you  when  you  first  saw  that 
sign? 

A.  Oh,  maybe  sixty  feet.  I  am  not  sure  about 
the  distance,  sir. 

Q.     Well,  would  it  be  approximately  sixty  feet? 

A.  Something  like  that.  I  might  be  able  to  re- 
fresh my  memory  from  the  deposition. 

The  Court:  You  ought  to  be  able  to  remember 
that  now  just  as  well  as  when  the  deposition  was 
taken. 

Q.  At  about  what  speed  w^ere  you  going  when 
you  first  noticed  that  warning  sign? 

A.  I  was  still  approximately  somewhere  between 
twenty  and  twenty-five,  sir. 

Q.  What  was  the  condition  at  that  moment  of 
other  traffic  proceeding  north  on  US  99?  Were 
there  any  cars  ahead  of  you,  to  the  side  of  you? 

A.     Oh,  yes,  there  were  a  lot  of  cars. 

Q.  Now,  at  the  moment  that  you  first  saw  this 
warning  sign  was  there  a  vehicle  ahead  of  you  in 
the  same  lane  of  traffic  that  you  were  driving? 

A.     There  had  been,  yes,  sir. 

Q.    Was  there  at  the  moment  you  saw  the  sign? 

A.     No,  sir.  [72] 

Q.  When  you  say  there  had  been,  explain  what 
you  mean. 

A.  Well,  the  car  in  front  of  me  had  changed 
lanes  and  pulled  into  the  center  lane  and  it  was 
then  that  I  saw  the  sign. 

Q.  Now,  if  you  were  about  sixty  feet  back  from 
the  warning  sign  when  you  first  saw  it,  about  how 


90  United  States  of  America 

(Testimony  of  Lawrence  Brown.) 

far  back  from  the  warning  sign  were  you  when  the 

car  immediately  ahead  of  you  changed  lanes? 

A.    Golly,  I  don't  know,  sir. 

Q.  Well,  approximately,  Mr.  Brown.  Well, 
strike  that  and  let  me  ask  you  this.  As  you  were 
driving  dowTi  there  approaching  the  south  city  lim- 
its were  you  keeping  a  lookout  ahead? 

A.     Yes,  sir. 

Q.  State  whether  you  saw  the  warning  sign  as 
soon  as  the  car  ahead  of  you  changed  lanes? 

Q.     At  the  time  you  saw  the  warning  sign  what 

A.     I  believe  I  did,  yes. 
was  the  condition  of  traffic  in  the  other  northbound 
lanes?  A.     There  was  a  car  alongside  of  me. 

Q.  Now,  at  the  time  you  saw  the  warning  sign 
w^here  would  you  say  the  front  of  this  car  along- 
side of  3' ou  was  Avith  reference  to  the  front  of  your 
truck? 

A.  Oh,  I  think  the  front  of  his  car  was  about, 
near  [73]  the  rear  of  the  truck  itself. 

Q.  And  by  truck  you  mean  the  back  of  the  21/2- 
ton  ?  A.     Yes. 

Q.     Not  the  back  of  the  trailer? 

A.     That  is  correct. 

Q.  Was  that  car  next  to  you  going  slower  or 
faster  than  you  were? 

A.     He  was  going  faster  than  I  was. 

Q.  What  did  you  do  when  you  saw  the  warning 
sign?  A.     I  immediately  applied  the  brakes. 

Q.     Did  you  apply  them  hard  or  soft? 

A.     Soft,  sir. 
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Q.    Tap  it?  A.     Yes,  sir. 

Q.    What  happened  then? 

A.  I  started  to  slow  down.  I  was  waiting  for 
the  car  alongside  of  me  to  pass  me  so  I  could 
change  lanes. 

Q.     Then  what  happened? 

A.  Well,  I  had  to  apply  the  brakes  again  and  it 
was  then  that  the  trailer  whipped. 

Q.  Now  explain  just  what  happened  when  you 
applied  the  brakes  the  second  time? 

A.  When  I  put  on  the  brakes  the  second  time 
the  slack  was  taken  iip  in  the  trailer  connection 
and  the  trailer  hit  the  back  end  of  the  truck  and 
whipped  it  around  [74]  towards  the  curb. 

Q.     Towards  the  east  curb?  A.     Yes. 

Q.     The  right-hand  curb?  A.     Yes,  sir. 

Q.  That  whipped  the  rear  end  of  the  truck  to- 
wards the  right-hand  curb?  A.    Yes,  sir. 

Q.     AVhat  did  that  do  to  the  front  of  the  truck? 

A.  Shoved  the  front  of  the  truck  to  the  left- 
hand  side  over  across  the  center  line. 

Q.     Did  this  all  happen  rather  instantaneously? 

A.     Yes,  sir. 

Q.  In  what  direction  was  the  truck  going  as  it 
was  swung  to  the  left  across  the  center  line  as  you 
say? 

A.  For  awhile  it  was  almost  dead  west,  headed 
dead  west. 

Q.  In  other  words,  the  truck  swung  sharply,  it 
was  going  north  and  all  of  a  sudden  it  was  going 
west?  A.     Yes. 
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Q.     Were  you  trying  to   get  it  under   control? 

A.    Well,  we  were  all  given  driving  tests. 

Q.  Were  you  trained  to  get  it  under  control  at 
the  time"? 

A.     I  was  trying  to  get  it  under  control.  [75] 

Q.     Was  it  out  of  control  at  the  time  % 

A.     Yes,  sir. 

Q.  And  did  the  truck  cross  the  center  line  of 
US  99?  A.     It  did. 

Q.  Do  you  know  in  what  lane  the  front  bumper 
of  the  truck  was  at  the  time  of  the  impact  with 
the  Nash  automobile? 

A.     I  am  not  sure  of  it,  sir. 

Q.  Could  it  have  been  the  lane  closest  to  the 
west  curb  of  US  99? 

A.  It  could  have  been  although  I  didn't  think 
it  was  that  far,  sir. 

Q.  At  about  what  speed  do  you  believe  the  truck 
was  traveling  at  time  of  impact  ? 

A.  It  is  pretty  hard  to  say,  sir,  but  I  think  it 
was  under  twenty. 

Q.  Did  you  feel  much  of  a  concussion  when  the 
impact  occurred? 

A.     Well,  it  jolted  me  out  of  the  seat,  yes,  sir. 

Q.  Did  you  bring  the  truck  to  a  stop  as  soon  as 
you  could?  A.     Yes,  sir. 

Q.  When  you  brought  the  truck  to  a  stop  where 
was  the  front  bumper  of  the  truck  with  reference 
to  the  west  curb  line  of  US  99?  [76] 

A.    You  mean  where  was  the  truck  located,  sir? 

Q.    Yes. 
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A.  It  was  located  in  the  driveway  of  the  Motor 
Court. 

Q.  And  where  it  stopped  then  was  the  earliest 
time  that  you  could  stop  the  truck,  is  that  right? 

A.    Yes,  sir. 

Q.  Well,  was  all  of  the  truck  and  trailer  to  the 
w^est  of  the  west  curb  line  by  that  time? 

A.     I  believe  it  was,  sir,  yes. 

Q.  Well,  was  there  any  space  between  the  west 
curb  line  and  the  rear  end  of  the  trailer  when  you 
first  brought  it  to  a  stop? 

A.     I  believe  there  was,  yes,  sir. 

Q.     About  how  much  space  do  you  think  ? 

A.     I  wouldn't  know,  sir. 

Q.     Could  it  have  been  as  much  as  twenty  feet? 

A.     I  wouldn't  think  that  far,  sir. 

The  Couii::  Do  you  mean  now  that  the  whole 
of  the  truck  and  trailer  were  completely  out  of  the 
paved  portion  of  99,  is  that  what  you  mean? 

The  Witness:     Completely  off  the  street,  yes,  sir. 

The  Court :  Completely  out  of  the  paved  portion 
of  the  highway  beyond  the  west  curb  line?  [77] 

The  Witness:     Yes,  sir. 

Q.  Handing  you  what  has  been  marked  Plain- 
tiffs' Exhibit  Number  1,  I  will  ask  you  if  that  is 
the  position  that  the  truck  and  trailer  first  came  to 
rest  after  the  accident? 

A.     It  appears  to  be ;  yes,  sir. 

The  Court :  That  would  be  west  of  the  sidewalk 
on  the  west  sidewalk  of  South  Tacoma  Way,  is  that 
right? 
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The  Witness:     Yes,  sir. 

Q.  Where  was  the  Nash  automobile  when  you 
got  out  of  the  truck? 

A.  The  Nash  was  sitting  across  the  sidewalk 
south  of  the  truck  heading  back  north. 

Q.  Well,  about  how  far  was  the  Nash  automo- 
bile south  of  the  truck,  how  much  distance  would 
you  say  there  was  between  them? 

A.  Oh,  I  suppose  maybe  fifty,  sixty  feet,  sir,  I 
don't  know. 

Q.  You  say  the  Nash  automobile  was  on  the  side- 
walk? 

A.  I  believe  it  was  across  the  sidewalk,  sir,  it 
was  clear. 

Q.     To  the  west  of  the  sidewalk? 

A.     Yes,  west  of  the  sidewalk. 

Q.  About  as  far  west  of  the  sidewalk  as  your 
truck  was?  [78]  A.     Possibly. 

Q.  What  did  you  do  when  you  got  out  of  the 
truck?  A.     I  immediately  ran  up  to  the  Nash. 

Q.     State  what  you  saw  and  did  then? 

A.  By  the  time  I  got  there  there  was  a  patrol 
w^agon  there,  Tacoma  Police,  and  also  a  State  Pa- 
trolman, and  they  got  the  door  open.  I  couldn't  get 
the  door  on  the  driver's  side  open.  They  got  the 
door  on  the  passenger  side,  the  front  door,  open. 

Q.     Did  you  try  to  get  the  driver's  door  open? 

A.    Yes,  sir. 

Q.     Could  you  see  somebody  in  there? 

A.    Yes,  sir. 

Q.     Mrs.  Wendt?  A.    Yes. 
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Q.     Where  was  she  in  the  car? 

A.    She  was  laying  across  the  front  seat,  sir. 

Q.  You  say  the  State  Patrol  and  others  got  the 
other  door  open? 

A.     Yes,  sir,  the  Tacoma  Police  did,  sir. 

Q.  What  was  her  condition  as  far  as  you  could 
observe  ? 

A.     It  was  hard  to  tell,  sir.  She  was  unconscious. 

Q.     What  did  you  see  done  with  her? 

A.  She  was  placed  on  a  stretcher  and  taken  im- 
mediately [79]  to  the  hospital. 

Q.  Mr.  Brown,  as  you  perform  your  duties  of 
caretaker  in  Battery  C  are  there  any  United  States 
Army  personnel  on  duty  at  the  National  Guard 
who  supervise  your  activities? 

A.  There  are  United  States  Army  personnel  on 
duty  in  the  armory  but  as  far  as  supervising  I 
wouldn't  say  they  did  that,  sir. 

Q.  Well,  are  they  advisory  personnel  to  the  Na- 
tional Guard  units?  A.     They  are,  sir. 

Q.  They  are  not  National  Guard  officers,  are 
they?  A.    No,  sir. 

Q.  Do  you  have  occasion  during  the  course  of 
your  duties  to  come  in  contact  with  them? 

A.     Yes,  sir. 

Q.     Quite  often? 

A.    At  that  time  almost  every  day. 

Q.     In  March  of  1953?  A.     Yes,  sir. 

Q.  Were  they  familiar  with  what  you  were  doing 
with  your  time  ?  A.     Yes,  sir. 

Q.     Do  you  know  of  your  own  knowledge  that 


96  United  States  of  America 

(Testimony  of  Lawrence  Brown.) 

they  knew  that  you  went  do^^^l  to  Camp  Murray 

to  pick  up  equipment  for  the  unit?  [80] 

A.     They  knew  it,  yes,  sir. 

Q.  Did  they  ever  object  to  you,  to  the  fact  that 
you  went  dowTi  to  Camp  Murray  to  pick  up  the 
equipment?  A.     No,  sir. 

Q.  To  your  knowledge  did  they  ever  object  to 
anybody?  A.     No,  sir,  not  to  my  knowledge. 

Q.  The  day  that  you  picked  up  the  truck,  this 
equipment  you  were  taking  back  to  Seattle,  did  you 
see  Col.  Hagen?  A.     No,  sir. 

Q.  Did  you  see  any  other  regular  army  military 
personnel  there  at  Camp  Murray? 

A.     Not  to  my  recollection,  no,  sir. 

Q.  Mr.  Brown,  prior  to  January  of  1953,  were 
your  duties  in  Battery  C  any  different  from  what 
they  were  after  January  of  1953  ? 

A.     My  particular  duties  were  not,  sir. 

Q.  Were  you  the  only  civilian  employee  in  Bat- 
tery C?  A.     I  was,  sir. 

Q.  Were  there  other  civilian  personnel  em- 
ployed similar  to  j^ou  in  batteries — what  do  you 
have,  headquarters  and  headquarter  battery  and 
then  A,  B  and  D  ? 

A.  There  are  four  firing  batteries  A,  B,  C  and  D, 
sir. 

Q.  Did  each  of  those  firing  batteries  have  a 
unit  [81]  materiel  caretaker? 

A.     They  did,  sir. 

Q.  Did  you  receive  any  change  in  pay  after 
January   of   1953   by  virtue    of  your   title   being 
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changed  from  unit  materiel  caretaker  to  adminis- 
trative, supply  and  maintenance  technician? 

A.     I  did,  sir. 

Q.     What  was  that  increase,  if  you  know? 

A.     I  think  around  $300  a  year,  sir. 

Q.     That  you  were  increased?  A.     Yes,  sir. 

Q.     Was  that  because  of  your  change  in  duties? 

A.     Yes,  sir. 

Q.  And  did  you  still  continue  to  be  paid  on  a 
monthly  basis  for  your  duties  as  administrative, 
supply  and  maintenance  technician? 

A.    Yes,  sir. 

Q.     The  check  came  from  the  same  place? 

A.     Yes,  sir. 

Q.  And  the  increase  was  all  reflected  in  the  same 
monthly  check  that  you  got?  A.     Yes. 

Q.     Did  you  know  the  reason  for  the  increase  ? 

A.  Well,  I  had  put  in  my  year  in  the  particular 
step,  grade,  that  I  was  in  and  that  was  part  of  the 
raise.  [82]  What  it  was  for  the  other  part  I  don't 
know,  sir. 

Q.  Were  you  at,  about  the  spring  of  1953,  were 
you  getting  rid  of  the  old  2%-ton  trucks  in  the  Na- 
tional Guard? 

A.  I  believe  it  was  around  that  time  we  were, 
yes,  sir. 

Q.  You  have  driven  2%-ton  trucks  before  in  the 
National  Guard,  haven't  you?  A.     Yes,  sir. 

Q.  You  had  driven  them  vdih  trailers,  hadn't 
you  ?  A.     Yes. 
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Q.  Had  you  driven  the  new  2i^-ton  trucks  be- 
fore? A.     Yes,  sir. 

Q.  When  you  were  driving  the  old  2i/2-ton  trucks 
with  trailers  did  you  hook  together  the  brake  con- 
nections? A.     We  did,  sir. 

Q.     How  did  you  do  it? 

A.     By  means  of  an  electrical  cable. 

Q.  Just  manually?  Since  I  have  never  seen  one, 
tell  me  what  you  did  and  how  you  fastened  it  and 
so  forth. 

A.  There  is  a  receptacle  on  the  back  of  the  truck 
and  front  of  the  trailer,  sir,  with  a  rubber  sheet 
cable  that  ran  from  the  truck  to  the  cable,  plug  it 
in  both  ends. 

Q.  And  the  one  had  holes  in  it  and  the  other 
like  a  regular  electrical  connection,  you  put  the 
prongs  into  [83]  the  holes? 

A.  They  weren't  exactly  on  the  same  order  but 
accomplished  the  same  purpose. 

Q.     And  then  you'd  clamp  it  together? 

A.     No,  sir,  they  weren't  clamped. 

Q.  Well,  did  the  trailer  on  the  date  of  this  acci- 
dent that  you  were  hauling  have  such  a  receptacle  ? 

A.     It  did,  sir. 

Q.     Did  the  truck  have  such  a  receptacle? 

A.     It  had  a  receptacle,  yes,  sir. 

Q.     But  they  wouldn't  fit  together? 

A.     Right,  sir. 

Q.  Well,  in  driving — I  don't  know  whether  I 
asked  you  this  or  not.  Had  you  driven  one  of  the 
new  21/2-tons  with  the  trailer  before? 

A.     No,  sir. 
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Q.  Was  it  your  practice  in  driving  the  old  21^- 
tons  with  the  trailer  to  always  hook  the  electrical 
brake  receptacles  together?  A.     It  was,  sir. 

Q.     Were  those  your  orders'?  A.     Yes,  sir. 

Q.  Was  it  safe  to  drive  them  if  they  weren't 
hooked  together?  A.     Hard  to  say,  sir.  [84] 

Q.     It  wasn't  safe  in  this  accident,  was  it? 

A.     No,  sir. 

Q.     That  is  what  caused  the  accident,  wasn't  it? 

A.     Yes,  sir. 

Q.     What  was  your  answer?  A.     Yes,  sir. 

The  Court:  Did  you  know  that  when  you  left 
Camp  Murray  or  did  you  find  that  out  in  the  acci- 
dent, Mr.  Brown? 

The  Witness:     Sir? 

The  Court:  Did  you  know  that  last  thing  that 
you  said  when  you  left  Camp  Murray  that  day,  or 
did  you  find  it  out  as  a  result  of  this  accident? 

The  Witness :     I  was  afraid  of  it  when  I  left,  sir. 

Q.  Are  you  familiar  with  what  is  known  as  a 
conversion  unit  for  brakes?  A.     Yes,  sir. 

Q.     What  is  it? 

A.  Well,  it  is  a  unit  that  can  be  adapted  to  the 
new  truck  so  yon  can  use  the  old  trailers  with  the 
brakes.  It  consist  of  a  lever  in  the  cab  of  the  truck 
which  can  be  pulled  and  set  the  brakes  on  the 
trailer,  sir. 

Q.  Was  this  new  truck  equipped  with  such  a 
conversion  unit  ?  [85]  A.     No,  sir. 

Q.  Does  your  unit  have  any  conversion  units,  did 
yoiu'  unit  of  the  National  Guard  have  any  conver- 
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sion  units  to  permit  the  connecting  of  old  trailers 

and  new  trucks  ? 

A.     I  don't  believe  so,  sir. 

Q.  Did  the  National  Guard  at  Camp  Murray  to 
your  knowledge  have  any  such  conversion  units? 

A.     I  wouldn't  know,  sir. 

Q.  Were  you  a  caretaker  in  any  National  Guard 
unit  in  the,  during  the  spring,  summer  and  fall  of 
1952?  A.     Yes,  sir. 

Q.  At  that  time  do  you  recall  seeing  or  receiv- 
ing orders  to  turn  in  old  2%-ton  trucks? 

A.     I  don't  recall  right  now,  sir. 

Q.  Do  you  recall  receiving  an  order  to  turn  in 
the  conversion  units?  A.     No,  sir. 

Q.  Do  you  know  whether  there  was  such  an 
order?  A.     No,  sir. 

Q.  Well,  when  you  first  saw  the  Telephone  Com- 
pany warning  flag  do  you  believe  you  could  have 
brought  your  truck  to  a  stop  without  changing 
lanes?  A.     I  don't  think  so,  sir. 

Q.  By  the  way,  as  you  whipped  across  that  high- 
way, part  of  your  truck  hit  the  warning  sign,  didn't 
it?  [86] 

A.     I  believe  the  trailer  did,  sir. 

Q.  When  you  first  saw  the  warning  sign  could 
you  see  all  of  it?  A.    Yes,  sir. 

The  Court:  Where  was  that  warning  sign  sit- 
ting? I  don't  think  you  have  ever  told  us  where  it 
was  in  relation  to  anything  you  know.  For  example, 
can  you  tell  us  where  it  was  with  relation  to  the 


vs.  Mar-Le  Wendt,  et  al.  101 

(Testimony  of  Lawrence  Brown.) 

city  limits'  line;  is  there  any  physical  marker  of 

the  city  limits  there? 

The  Witness:     The  only  thing  I  can  remember, 
sir,  is  the  fire  hydrant. 

The  Court:     Where  was  it  with  relation  to  the 
fire  hydrant? 

The  Witness:     I  believe  it  was  north  of  the  fire 
hydrant,  sir. 

The  Court :     North  of  the  fire  hydrant  ? 

The  Witness :     Yes. 

The  Court:     And  in  the  street? 

The  Witness:    Yes. 

The  Court:     All  right. 

Q.     I  believe  you  testified  in  the  same  line  of 
travel  that  you  w^ere  proceeding? 

A.    Yes,  sir. 

Q.     Was  the  warning  sign  over  the  crest  of  the 
hill  [87]  the  other  side  of  the  crest? 

Mr.  Rupp:     I  will  object  to  that  on  the  ground 
it  is  leading,  if  your  Honor  please. 

Q.     (Continuing)  :     Where  was  the  warning  sign 
with  reference  to  the  crest  of  the  hill? 

A.     I  believe  it  was  over  the  crest  of  the  hill, 
sir. 

Q.     By  that,  do  you  mean  on  the  far  side  from 
you?  A.    Yes,  sir. 

The  Court:     North? 

The  Witness:     Yes. 

Q.     North. 

Mr.  Casey:     I  have  no  other  questions. 

The  Court:     Mr.  Dovell? 
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Cross-Examination 
By  Mr.  Dovell : 

Q.    What  signs  did  you  see,  Mr.  Brown? 

A.  The  usual  yellow  metal  "Men  Working" 
sign. 

Q.     Did  you  see  any  other? 

A.  I  believe  there  was  another  one  ahead,  north 
of  that  sign.  I  am  not  positive  about  that. 

Q.  In  3^our  capacity  as  a  caretaker  do  you  act 
on  your  own  initiative  or  by  what  reason  do  you 
act? 

A.  I'd  say  a  little  on  your  own  initiative  and 
on  [88]  orders. 

Q.  Well,  when  you  transport  vehicles,  trucks 
and  trailers,  do  you  go  after  those  on  your  own 
initiative  ? 

A.     Well,  we  are  told  to  go  get  them,  sir. 

Q.     A¥ho  tells  you? 

A.  Well,  as  a  rule  the  orders  would  come  out 
in  the  fonn  of  an  issue  slip  or  an  order  stating 
that,  letter  stating  that  your  vehicles  w^ere  ready  for 
pick  up  from  Camp  Murray,  sir. 

Q.     Are  you  required  to  obey  those  orders? 

A.     I  would  say  yes,  sir. 

Q.  And  have  you  any  room  to  exercise  your  own 
discretion  in  those  orders?  A.     No,  sir. 

Q.    You  have  to  obey  those  orders? 

A.     I  would  say  yes,  sir. 

Q.     Is  that  the  reason  why  you  proceeded  with 
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the  truck  and  trailer?  A.    Yes,  sir. 

Q.     Without  proper  coupling? 

A.    Yes,  sir. 

Mr.  Dovell:     I  think  that  is  all. 

The  Court:  Did  you  get  any  oral  directions  on 
this  particular  day  of  March  11th  or  the  day  before 
about  going  for  this  truck  and  trailer?  [89] 

The  "Witness:  I  think  we  knew  probably  three 
or  four  days  before,  sir,  that  we  were  going  that 
day  to  pick  up  vehicles  and  equipment. 

The  Court :     Who  told  you  about  that  ? 

The  Witness :  Well,  it  would  have  been  the  Bat- 
talion Administrative  Officer,  sir. 

The  Court :  That  is  of  the  National  Guard  Bat- 
talion ? 

The  Witness:  Of  the  770th,  Gun  Battalion,  yes, 
sir. 

The  Court:     Who  was  that  at  that  time? 

The  Witness :      Capt.  Nelson. 

The  Court :  You  got  your  instructions  in  the 
fii'st  instance  orally  from  Capt.  Nelson,  is  that 
right  ? 

The  Witness :     Yes. 

The  Court:  About  three  or  four  days  in  ad- 
vance ? 

The  Witness:     Yes,  sir. 

The  Court:  That  is  all  you  knew  about  it  then 
imtil  after  the  accident  happened,  as  far  as  orders 
were  concerned,  is  that  right  ? 

The  Witness:    Yes,  sir. 

The  Court:     At  some  later  time  vour  attention 
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has  been  called  to  the  fact  that  a^Dparently  some 
order  w^as  cut  at  some  time  or  other  about  it  but 
you  didn't  know  that  on  the  day  you  went  to  get 
the  truck  or  trailer? 

The  Witness:     No,  sir.  [90] 

The  Court :  This  sign  that  was  in  the  street  was 
a  standard,  on  a  metal  standard,  the  "Men  Work- 
ing" sign  that  we  commonly  see? 

The  Witness:  Yes,  sir;  yes,  sir,  it  is  a  standard 
thing. 

The  Couii::  It  is  on  a  steel  or  metal  standard 
and  it  stands  upright  vertically  and  has  this  sign? 

The  Witness:    Yes,  sir. 

The  Court:  You  saj^  you  saw  some  other  sign 
further  north  ahead  of  that? 

The  Witness:     I  believe  I  did,  yes. 

The  Court:  But  what  that  said  or  what  was  on 
it,  wording,  you  don't  know? 

The  Witness:  Well,  I  believe  it  was  another 
"Men  Working"  sign. 

The  Court:  Another  one  of  these  "Men  Work- 
ing"? Now  at  the  same  time  did  you  see  the  ve- 
hicles of  the  Telephone  Company? 

The  Witness:    Yes,  sir. 

The  Court:     Still  saw  them  further  north? 

The  Witness:     Yes,  sir. 

The  Court:     From  where  the  signs  were? 

The  Witness:     Yes,  sir. 

The  Court:  No  obstruction  to  visibility  there  at 
that  time?  [91] 

The  Witness :     No,  sir. 
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The  Court:  No  fog  or  smoke  or  obstructions  or 
anything  like  that  in  the  street  to  prevent  your  see- 
ing them  ? 

The  Witness :     No,  sir. 

The  Court :  The  only  thing  that  restricted  you  in 
seeing  this  one  sign  was  the  vehicle  that  was  in  the 
lane  ahead  of  you  f 

The  Witness :     Yes,  sir. 

The  Court :  When  it  turned  to  the  left  you  inmie- 
diately  saw  these  signs  and  the  Telephone  Com- 
pany trucks  on  beyond  that,  is  that  right  ? 

The  Witness :     Yes,  sir. 

The  Court :     Do  you  have  something  further  ? 

Mr.  Rupp :  Along  that  same  line,  if  your  Honor 
please. 

Cross-Examination 
By  Mr.  Rupp : 

Q.  You  didn't — how  soon,  Mr.  Brown,  did  you 
see  the  Telephone  Company  truck,  if  you  know,  lay- 
ing that  matter  of  signs  aside  for  the  moment  ? 

A.  Well,  I  don't  know.  I  think  I  saw  it  probably 
almost  immediately  when  I  saw  the  sign. 

Q.  But  you  didn't  see  it  before,  is  that  [92] 
right?  A.     No,  sir. 

Q.  You  were  looking  down  the  highway,  were 
you  not,  when  you  were  driving  ?  A.    Yes,  sir. 

Q.    You  didn't  see  it?  A.     No,  sir. 

Q.     How  big  a  truck  was  it,  do  you  remember? 

A.     The  Telephone  Company  truck? 

Q.     Yes.  A.     I  don't  recall,  sir. 
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Q.  Which  way  was  it  facing,  do  you  remember 
that?  A.     I  believe  it  was  facing  north. 

Q.     It  is  your  recollection  it  was  facing  north? 

A.     Yes,  sir,  I  believe  it  was  backed  up. 

Mr.  Casey:  I  will  object  to  the  form  of  the  ques- 
tion, your  Honor,  until  it  is  indicated  whether  his 
recollection  is  based  on  w^hat  he  saw  as  he  ap- 
proached the  scene  of  the  accident  or  what  he 
noticed  after  the  accident  was  all  over. 

The  Coui't:  It  wouldn't  make  any  difference 
what  his  recollection  was,  and  that  is  cross-examina- 
tion of  this  witness  of  course,  so  I  have  got  to  allow 
some  latitude  in  any  case.  Overruled,  go  ahead. 

Q.  How  high  are  you  sitting  from  the  pavement, 
if  3'OU  know,  when  you  are  driving  this  army  2^/2 
ton  truck?  [93]  I  am  using  the  present  tense.  You 
used  the  past  tense.  How  high  were  you  sitting 
from  the  pavement? 

A.     I  don't  know  the  exact  height,  sir. 

Q.  I  take  it  it  is  a  fair  statement,  isn't  it,  that 
you  are  not  a  very  good  judge  of  distances  ex- 
pressed in  terms  of  feet? 

A.     That  is  right,  sir. 

Q.  But  when  you  approach  that  truck  to  get 
into  the  cab  you  must  have  some  idea,  Mr.  Brown, 
or  must  have  some  recollection  at  this  time  as  to 
about  how  high  the  seat  of  the  cab  is  with  relation 
to  your  own  height  at  any  rate,  haven't  you? 

A.  Oh  I  think  probably  about  shoulder  high 
maybe. 
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Q.     How  tall  are  you  if  yon  know? 

A.     About  five  ten,  or  eleven.  I  am  not  sure. 

Q.  And  you  are  of  normal  construction  I  think 
so  that,  that  is,  you  are  not  excessively  longwaisted 
or  shortwaisted,  is  that  right?  A.     No. 

0.  That  would  put  your  eye  level  then  about 
eight  feet  above  the  pavement,  doesn't  it,  by  process 
of  arithmetic  ?  A.     I  imagine. 

Q.  Roughly  that?  I  am  not  trying  to  pin  you 
down  to  accurate  statement  but  that  is  approxi- 
mately what  it  would  be  ?  [94]  At  any  rate  you  are 
considerably  higher  off  the  pavement,  are  you  not, 
than  anyone  driving  an  ordinary  passenger  car 
coming  dovni  the  road?  A.     Yes,  sir. 

Q.  And  consequently  have  better  visibility  ahead 
of  you,  haven't  you?  Can  you  see  over  the  heads  of 
most  automobiles,  over  the  tops  of  most  cars  that 
are  ahead  of  you? 

Mr.  Dovell:  I  object  to  that  form  of  question. 
That  would  depend  upon  how  close  you  were  to  the 
vehicle  in  front  of  you. 

The  Court:  I  am  aware  of  all  of  those  things 
but  the  objection  is  overruled.  Keep  in  mind  this  is 
cross-examination.  Go  ahead. 

A.  Well,  as  he  stated,  it  would  depend  on  how 
close  I  was  following  the  cars. 

Q.  Well,  sure,  if  there  is  a  car  right  smack 
ahead  of  you  you  can't  very  well  see  pavement 
in  front  of  him.  Now  there  was,  I  think  you  testi- 
fied there  was  a  car  ahead  of  you  and  that  that  car 
changed  lanes.  Do  you  have  any  recollection  of  the 
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manner  in  which  he  changed  lanes  ?  Perhaps  I  ought 
to  be  more  specific.  Did  he  suddenly  swerve  or  was 
it  a  gradual  swing  out  or  what,  was  it  a  normal 
driving  process  or  did  it  look  like  an  emergency 
matter?  [95] 

A.  Well,  it  didn't  look  like  he  changed  too 
sharply. 

Q.  I  think  in  your  deposition  your  language 
was  it  was  not  like  a  last  minute  sort  of  thing.  Is 
that  still  an  accurate  characterization  of  it? 

A.    Yes,  sir. 

Q.     Now  you  applied  your  brakes? 

The  Court:  Are  you  expecting  to  have  this 
gentleman  back  after  lunch  in  any  case,  in  any 
event?  I  mean,  is  he  going  to  be  back  here  in  any 
event?  If  he  is  I  am  going  to  suspend  now.  If  it 
would  convenience  him  and  you  think  you  could 
conclude  in  a  few  moments 

Mr.  Rupp:  I  can  finish  inside,  I  should  say,  of 
fifteen  or  ten  minutes. 

The  Court :  Is  he  going  to  be  back  anyway,  that 
is  what  I  want  to  know?  If  he  is  going  to  be  back 
anyway,  I  will  suspend  anyhow. 

Mr.  Casey:  I  would  feel  that  I  would  want  him 
back  in  any  event. 

The  Court :  I  suspected  that,  so  there  is  no  point 
in  going  beyond  this  period.  All  right,  you  will 
have  to  return,  Mr.  Brown,  I  guess  in  any  case.  You 
may  stand  down,  sir. 

We  mil  recess  now,   gentlemen,   until  approxi- 
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mately  two-thirty,  maybe  two-forty-five,  somewhere. 
I'd  like  to  be  able  to  go  forward  at  two-thirty.  We 
have  quite  a  large  [96]  group  of  petitioners  for  na- 
turalization here  and  a  little  ceremony  in  connec- 
tion with  it,  but  you  will  be  free  until  two-thirty. 
But  I  would  appreciate  if  you  would  be  able  and 
ready  to  go  forward  at  that  time. 

Mr.  Casey:  May  I  ask  your  Honor  approxi- 
mately to  what  hour  you  will  continue  then? 

The  Court:     Approximately  four-thirty. 

Mr.  Casey:     Thank  you,  your  Honor. 

The  Court:  Very  well,  we  will  recess  this  case 
until  two-thirty  and  Court  will  reconvene  subject 
to  call  after  the  lunch  period. 

(Whereupon  at  twelve  o'clock  noon  a  recess 
was  had  imtil  two  o'clock  p.m.  at  which  time 
other  matters  were  considered  and  following 
which,  at  2:35  o'clock  p.m.,  respective  counsel 
heretofore  noted  being  present,  the  instant  case 
was  resumed  and  the  following  proceedings 
were  had,  to  wit:) 

The  Court:     Ready  to  proceed? 

Mr.  Casey:     Ready  to  proceed,  your  Honor. 

The  Couii:.:  Call  the  witness  back.  Mr.  Bro\Mi, 
I  think  there  was  some  additional  examination. 

Mr.  Casey:  Your  Honor,  I  wonder  if  I  might 
address  a  question  to  the  Court  before  commence- 
ment of  the  afternoon  session?  [97] 

The  Court:     Yes,  of  course. 

Mr.  Casey:     Your  Honor  made  the  statement  sev- 
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era  I  days  ago  at  the  time  of  the  signing  of  the  pre- 
trial order  that  your  Honor  wanted  to  get  all  the 
testimony  regarding  liability  in  first  and  it  oc- 
curred to  me  afterwards  that  you  might  have  had  in 
mind  witnesses  on  both  sides  on  liability. 

The  Court:  Yes,  that  is  what  I  did  have  in 
mind,  was  to  suggest  the  possibility  that  we  hear 
all  the  testimony  about  liability  and  conclude  that 
phase  of  the  case  and  determine  if  there  be  liability 
and  if  so  as  to  whom  and  go  forward  then  with  the 
proof  of  damages  of  it.  However,  I  am  not,  I  leave 
it  up  to  you  gentlemen  to  consider  that  possibility. 
I  thought  it  might  save  someone  some  time  some- 
where along  the  line,  but 

Mr.  Casey :  It  might  very  well,  and  if  that  were 
to  be  the  order  why  I  had  already  advised  defense 
counsel  that  we  would  take  approximately  two  days 
and  a  half  in  presentation  of  the  plaintiffs'  case, 
but  of  that  two  days  and  a  half  there  would  be  in 
excess  of  half  a  day  on  medical  testimony. 

The  Court:  Well,  you  think  about  it  in  that 
light.  If  you  want  to  separate,  in  other  words,  if 
we  separate  the  issues  we  will  try  out  the  liability 
issues  fully  and  conclude  them  and  go  forward  with 
the  evidence  [98]  and  determination  of  damages  fol- 
lowing that,  or  if  you  prefer,  we  can  go  right  ahead 
and  try  the  whole  thing.  It  is  no  matter  to  me.  I 
just  suggested  it  as  a  possibility  of  saving  some  time 
for  someone. 

Mr.  Casey:     Thank  you. 

The  Court:  Very  well.  I  think  you  were  examin- 
ing? 
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Mr.  Ruj^p :     I  was,  if  your  Honor  please. 

(Whereupon,  the  witness  Mr.  Brown  re- 
sumed the  witness  stand  for  continued  cross- 
examination  by  Mr.  Rupp.) 

Q.  Mr.  Brown,  had  you  ever  before  driven  a  2% 
ton  truck  together  with  a  trailer  that  weighed  8100 
pounds  that  didn't  have  any  brakes  on  it? 

A.     No,  sir. 

Q.  This  was  your  first  happy  experience  with 
that  sort  of  thing,  is  that  right?  A.     Yes,  sir. 

Q.  Now  I  think  you  said  at  some  point,  perhaps 
it  was  in  your  deposition,  something  about  having 
slowed  down  some  distance  south  of  Mr.  Casey's 
point  when  you  first,  when  Mr.  Casey  first  placed 
you  on  the  highway,  you  recall?  I  think  there  was 
some  testimony  along  the  line  somewhere  about 
your  having  slowed  down  because  of  a  traffic  light. 
Was  there  a  traffic  light  on  this  highway  at  any 
point?  [99] 

A.  Yes,  sir,  south  of  the  city  limits  there  is  a 
traffic  light. 

Q.     About  how  far  south,  do  you  know? 

A.     Two  blocks  I  believe. 

Q.     I  see.  And  was  that  light  red? 

A.     No,  it  was  green. 

Q.  You  came  from  the  south  and  the  light  was 
green  and  the  light  remained  green  as  you  went 
through,  is  that  correct?  A.     Yes. 

Q.     Did  you  reduce  your  speed  at  all? 

A.     Yes,  I  did. 
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Q.     And  why  did  you  do  that? 

A.  Well,  because  mainly  the  light  was  green 
quite  a  while  before  I  got  to  the  light  and  I  knew  I 
couldn't  stop  in  a  hurry  with  it  and  I  slowed  down 
so  that  if  it  did  turn  red  I  could  make  the  stop. 

Q.  And  about  how  fast  were  you  going  at  the 
point  of  the  light,  do  you  remember? 

A.  I  believe  it  was  less  than  twenty  miles  an 
hour. 

Q.  Now  this  truck  that  you  were  driving  has  a 
hy  drama  tic  transmission  in  it,  does  it  not  ? 

A.     Yes,  it  does. 

Q.  And  that,  of  course,  is  an  automatic  transmis- 
sion and  as  I  recall  it  has  four  speeds  forward,  is 
that  correct?  [100] 

A.     Well,  in  high  range  it  has  four  forward,  yes. 

Q.    Yes.  And  were  you  in  high  range? 

A.     I  was. 

Q.  Do  you  have  any  recollection  of  what  gear 
you  were  in  at  this  point  which  Mr.  Casey  charac- 
terized as  being  three  hundred,  four  hundred  feet 
south  of  the  scene  of  the  accident  ? 

A.  I  have  no  recollection,  now,  sir,  but  it  must 
have  been  around  second  gear. 

Q.    You  were  not  in  top  gear?  A.     No,  sir. 

Q.  And  also  you  were  not  in  the  first  or  very 
low  gear?  A.     No. 

Q,  Now  I  want  to  clear  up  this  matter  of  the 
curb  lane  because  I  think  that  you  and  I  probably 
see  eye  to  eye  on  it  and  probably  all  do,  but  I  want 
to  get  the  record  straight.  In  your  thinking  how 
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many  lanes  of  traffic  does  South  Tacoma  Way  have 

at  this  point  that  we  are  talking  about? 

The  Court :     Northbound  lane  ? 

Q.  (Continuing) :  The  whole  South  Tacoma 
Way,  both  north  and  south? 

A.     Four  lanes  sir. 

Q.     You  regard  it  as  a  four-lane  highway? 

A.     Yes,  sir.  [101] 

Q.  Just  as  I  do.  And  right  along  the  curb  cars 
park,  is  that  right? 

A.     I  believe  they  do,  yes,  sir. 

Q.  And  we  could  refer  to  that  as  the  parking 
lane,  could  we  ?  A.     Yes,  sir. 

Q.  Now,  when  you  refer  to  being  in  the  outside 
northbound  lane  you  mean  then  the  lane  which  is 
just  west  of  this  parking  lane?  A.     Yes,  sir. 

Q.  That  is  what  I  thought,  where  I  thought  you 
were,  but  I  think  the  record  was  a  little  bit  con- 
fused on  it  and  I  wanted  to  be  sure.  Now  as  I  un- 
derstand you,  w^hen  you  first  saw  this  sign  you 
looked  to  the  left,  did  you  ?  What  did  you  do  right 
after  you  saw  the  sign  ? 

A.     I  immediately  applied  my  brakes. 

Q.  And  I  think  your  verb  was  that  you  ''tap- 
ped" your  brakes?  A.     Yes,  sir. 

Q.  And  a  short  time  later  you  applied  the  brakes 
again,  is  that  right?  A.     Yes,  sir. 

Q.  Do  you  know  how  much  time  elapsed  between 
your  first  application  and  your  second? 

A.     No,  sir.  [102] 
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Q.  I  appreciate  it  is  very  difficult  to  measure. 
Your  second  brake  application  was  a  little  bit 
harder  tban  your  first,  is  that  right? 

A.     Yes,  sir. 

Q.     Did  you  at  any  time  slam  on  your  brakes  ? 

A.     No,  sir. 

Q.  In  terms  of  the  passage  of  the  brake  pedal  do 
you  know  from  its  neutral  position  as  it  were,  to 
the  floor,  have  you  any  idea  how  far  the  pedal 
traveled  on  the  first  application  or  jout  second  ? 

A.     No,  sir,  I  haven't. 

Q.  Well,  this  car,  truck  had  only  forty-two  miles 
on  it  and  presumably  the  brakes  were  in  good  shape, 
is  that  right? 

A.     They  are  in  good  shape  on  all  of  them. 

Q.     On  the  truck?  A.     Yes,  sir. 

Q.  Now  while  you  were  driving  north  on  US 
99  on  the  morning  of  March  11th,  will  you  tell  us 
anything  about  your  physical  condition,  were  you 
sound  of  wind  and  limb  ?  A.     Yes,  sir. 

Q.  It  sticks  in  my  mind  you  had  an  appointment 
with  a  physician,  is  that  right? 

A.    Yes,  sir.  [103] 

Q.     In  Seattle?  A.     Yes,  sir. 

Q.  And  I  don't  want  to  be  impertinent,  but 
-why  was  that?  Did  it  have  anything  to  do  with 
your  physical  condition? 

A.    I  had  had  a  cold  and  a  headache. 

Q.  I  s^anpathize  with  you.  Did  you  have  a  head- 
ache at  the  time  ? 

A.     I  guess  I  did,  yes,  sir. 
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Q.  Well,  is  there  anything  in  your  physical  con- 
dition that  would  impair  your  driving? 

A.     No,  sir. 

Q.     Eyesight  was  good  and  all  that  sort  of  thing? 

A.     Yes,  sir. 

Q.  Do  you  remember  whether  or  not  the  car  that 
was  alongside  you  when  you  tapped  your  brakes 
cleared  your  truck,  that  is,  did  it  go  by?  It  was 
overtaking  you,  I  take  it? 

A.     Yes,  sir,  it  had  gone  by. 

Q.     It  did  go  by  ?  A.     Yes,  sir. 

Q.  Have  you  any  idea  when  that  was  or  where 
on  the  highway? 

A.  It  was  just  about  the  time  that  I  approached 
the  sign.  It  was  about  the  time  that  I  hit  the  brakes 
the  [104]  second  time. 

Q.  I  see.  But  as  I  recall  your  testimony  is,  that 
the  truck  did  not  strike  this  first  sign? 

A.     I  don't  believe  it  did,  no  sir. 

Q.     You  think  the  trailer  did  though? 

A.     Yes,  sir. 

Q.  At  any  rate  something  struck  it  and  knocked 
it  flying,  is  that  right?  A.     Yes,  sir. 

Mr.  Rupp:  I  think  that  is  all  I  have  of  Mr. 
Brown. 

The  Court :     Anything  further  from  this  witness  ? 

Mr.  Casey:     Yes,  your  Honor. 
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Redirect  Examination 
By  Mr.  Casey: 

Q.  Mr.  Brown,  on  the  day  of  the  accident  and 
thinking  of  your  duties  as  one  phase,  as  generally 
your  duties  being  one  phase  as  caretaker  and  one 
phase  being  a  National  Guardsman,  on  the  day  of 
the  accident  did  you  perform  any  duties  other  than 
those  of  a  unit  caretaker?  A.     No,  sir. 

Q.  Now,  with  reference  to  orders  under  which 
you  were  proceeding  on  March  11th,  if  you  recall 
I  read  Special  Order  No.  67.  Was — what  is  the 
practice  regarding  [105]  your  actual  receipt  of 
written  orders  to  go  to  Camp  Murray? 

A.     Verbal,  sir.  I  receive  verbal  orders. 

Q.     What  is  Imown  as  VOCO? 

A.    Yes,  sir. 

Q.    Verbal  Orders  Commanding  Officer? 

A.     Yes,  sir. 

Q.  So  as  a  matter  of  fact  you  don't  too  often  see 
the  orders  written  directed  to  you  but  are  given  to 
you  by  the  commanding  officer,  is  that  correct? 

A.    Yes. 

Q.  Or  somebody  acting  at  the  imit.  Now  on  this 
particular  day  were  you  proceeding  to  Camp  Mur- 
ray to  draw  equipment  in  accordance  with  any  regu- 
larly scheduled  equipment  draws?  You  have 
monthly  draw  dates,  do  you  not? 

A.  Yes,  sir;  yes,  sir,  but  I  think  this  was  a 
special  draw  date  for  the  vehicles. 
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Q.  Now  have  you  ever  been  injured  while  you 
were  in  the  course  of  your  duties  as  a  caretaker? 

A.     Yes,  sir. 

Q.  Where  did  you  go  for  treatment  of  the  in- 
juries? 

A.  United  States  Public  Health  Hospital,  Se- 
attle. 

Q.     Why  did  you  go  there? 

A.  Well,  we  are  covered  by  United  States  [106] 
Public  Health  Service  for  injuries  received  on  the 
job. 

Q.  If  }'0U  were  injured  in  the  course  of  your 
duties  as  a  National  Guardsman  during  the  two 
nights  or  two  hours  a  week,  where  would  you  have 
received  your  medical  treatment? 

A.  If  I  was  in  Seattle  it  would  be  at  Fort  Law- 
ton,  sir. 

Q.  How  close  was  your  truck  to  the  west  curb 
of  US  99  as  you  approached  the  scene  of  the  acci- 
dent? Do  you  understand  my  question? 

A.     Yes,  sir,  I  am  trying  to  think. 

Q.  In  other  words,  with  reference  to  the  right- 
hand  side  of  your  truck  about  how"  close  was  that 
to  that  curb  line? 

Mr.  Rupp:     East  curb  line. 

Mr.  Casey:  Strike  the  question.  I  mean  the 
east  curb  line. 

Q.  As  you  approached  the  scene  of  the  accident 
how  close  was  the  right  side  of  your  truck  to  the 
east  or  right-hand  curb  line? 

A.     Oh,  I  would  say  three  feet,  sir. 


118  United  States  of  America 

(Testimony  of  Lawrence  BrowTi.) 

Q.  As  you  approached  the  scene  of  the  acci- 
dent did  you  at  any  time  see  any  flashing  red  light 
on  any  of  the  Telephone  Company  equipment? 

A.     I  don't  recall.  [107] 

Q.  As  you  approached  the  scene  of  the  accident 
did  you  at  any  time  see  a  red  flag  or  flags  on  your 
side  of  the  Telephone  Company  trucks'? 

A.     I  don't  recall  any,  sir. 

Q.  When  you  first  saw  the  warning  sign  to 
which  you  have  testified  did  you  see  the  entire 
sign  and  its  legs  at  first? 

A.  No,  sir,  as  I  recall  I  saw  just  the  yellow  part 
of  the  sign. 

Q.     The  top  part  of  it  ?  A.     Yes,  sir. 

Q.  And  if  this  object  that  I  am  placing  in  front 
of  you  which  is  an  iron  rectangular  framework  with 
legs  that  appear  to  be  about  a  foot  high  and  with  a 
yellow  sign  hanging  in  the  middle  of  it  saying  ''Men 
Working"  had  been  the  sign  you  saw  as  you,  when 
you  first  saw  the  warning  sign,  would  you  have  seen 
the  portion  below  the  yellow  sign,  from  that  down 
to  the  gTound? 

Mr.  Rupp :     If  you  know. 

Q.     (Continuing)  :     If  you  know? 

A.     I  don't  recall  seeing  it,  sir. 

Q.  It  is  your  testimony  that  you  saw  the  top 
and  not  the  bottom,  isn't  that  right? 

A.     Yes,  sir. 

Q.  Did  you  see  the  top  of  the  trucks  as  well 
when  [108]  you  first  saw  the  top  of  the  sign  ? 

A.     Yes,  sir,  I  know  I  saw  the  top  of  the  truck. 
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Q.  You  have  towed  a  truck  with  a  trailer  with- 
out connecting  brakes  around  military  reservations 
before  March  11th,  hadn't  you? 

A.    Jeep,  sir. 

The  Court:     You  mean  a  trailer  on  a  jeep? 

The  Witness:     Yes,  sir. 

Q.  As  you  approach  the  scene  of  the  accident — - 
by  that  I  mean  at  the  time  you  first  saw  this  warn- 
ing sign — in  what  gear  were  you  driving? 

A.     I  don't  believe  I  know,  sir. 

Q.  Now  you  testified  in  answer  to  Mr.  Rupp's 
question  that  when  you  were  three  to  four  hundred 
feet  back  you  were  not  in  top  gear  but  you  were  in 
high  range,  is  that  right?  A.     Yes,  sir. 

Q.  Well,  did  you  change  gears  between  that 
time  and  the  time  you  get  up  to  the  point  of  seeing 
the  sign? 

A.  I  believe  I  changed  forward  and  back  again, 
Sir. 

Q.  Well  now,  I  don't  understand  what  that 
means.  Can  you  explain  to  me  ? 

A.  Well,  the  truck  gearshift  is  connected  with 
the  throttle  on  each  and  it  shifts  automatically  ac- 
cording to  pressure  put  on  the  throttle.  In  other 
words,  if  I  [109]  stepped  on  the  gas  it  would — 
and  gained  speed — ^it  would  shift  into  a  higher 
gear. 

Q.  Well,  at  the  time  you  saw  the  sign  were  you 
in  the  highest  gear  you  drive  in?  A.     No. 

Q.     There  are  four  of  those  gears,  right  ? 

A.    Yes. 
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Q.  Well,  was  the  highest  one  called  first,  first, 
second,  third,  fourth? 

A.  They  are  numbered  from — first  is  low  gear  I 
believe,  sir. 

Q.     First  is  the  lowest  of  the  high  range,  right  ? 

A.    Yes,  sir. 

Q.  All  right.  Do  you  know  then  at  the  time  you 
first  saw  the  warning  sign  whether  you  were  in 
first,  second,  third,  or  fourth  of  the  high  range 
gear? 

A.     I  think  I  was  in  either  second  or  third,  sir. 

Mr.  Casey:     That  is  all. 

The  Court:     Anything  further? 

Recross-Examination 
ByMr.  Dovell: 

Q.  Mr.  Brown,  this  morning  you  spoke  of  con- 
tact with  army  officers.  Would  you  exj)lain  what  you 
meant  by  that  word  ''contact"?  [110] 

A.     You  are  referring  to  the  army  advisors? 

Q.     Yes. 

A.  Well,  when  we  were  stationed  in  the  armory 
we,  they  were  stationed  right  there  in  the  armory 
with  us. 

Q.     In  the  armory?  A.     Yes,  sir. 

Q.     At  Seattle? 

A.  Yes,  sir.  We  had  contact  with  them  in  dif- 
ferent ways  every  day. 

Q.     What  nature  of  contact? 

A.  Asking  for  advice,  even  going  to  lunch  with 
them  as  far  as  that  is  concerned. 
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Q.     Did  an}^  of  tliem  give  you  any  orders? 

A.     No,  sir. 

Q.     Just  advice  ?  A.     Yes,  sir. 

Q.     Was  that  instructive  advice? 

A.     Yes,  sir. 

Q.  I  notice  you  say  that  you  recognized  the 
trucks  at  the  time  of  seeing  this  sign  ''Men  Work- 
ing." Did  you  know  what  trucks  they  were? 

A.     Not  immediately,  no,  sir. 

Q.  Did  you  know  at  that  time  when  you  saw  the 
trucks,  did  you  know  whose  trucks  they  were? 

A.     No,  sir.  [Ill] 

Q.  Did  you  know  what  they  were  there  for  at 
that  time?  A.     No,  sir. 

Q.  Was  there  anything  on  them  that  you  could 
identify  as  to  whose  they  were? 

A.     Not  until  after  the  accident,  no,  sir. 

Mr.  Dovell:     That  is  all. 

The  Court:     All  finished  with  this  gentleman? 

Mr.  Casey:     I  am,  your  Honor. 

The  Court:  Very  well,  Mr.  Brown,  you  are  ex- 
cused. You  may  leave  at  your  pleasure. 

(Witness  excused.)  [112] 
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CAPT.  MARVIN  GLEN  WUBBENS 
being  first  duly  sworn  on  oath,  was  called  as  a  wit- 
ness on  behalf  of  the  Plaintiffs  and  testified  as  fol- 
lows: 

Direct  Examination 
By  Mr.  Casey: 

The  Clerk :  State  your  full  name  and  spell  your 
last  name. 

The  Witness:  Marvin  Glen  Wubbens,  W-u-b- 
b-e-n-s. 

Q.  You  are  not  under  army  regulations,  are 
you  Captain?  A.     No,  sir. 

Q.     What  is  your  address,  sir? 

A.     821  -  83rd  Avenue,  Seattle,  Washington, 

Q.     What  is  your  military  status  now? 

A.  Now  I  am  a  National  Guard  officer,  the  S2 
Officer  of  the  770th  National  Guard. 

Q.     S2  of  what? 

A.  S2  Officer,  770th  AAA  Gun  Batallion  Na- 
tional Guard. 

Q.  What  other  miliary  status  do  you  hold?  Well, 
you  say  you  are  a  Captain. 

The  Court:     You  mean  now? 

Q.     (Continuing) :     Now. 

The  Court :     All  right,  go  ahead. 

A.  Well,  I  hold  the,  a  commission  in  the  [170] 
Washington  National  Guard  and  also  a  commission 
of  the  Army  Reserve  Commission  of  the  Army. 

Q.  That  is  what  I  had  reference  to.  What  is 
your  serial  number,  Captain?  A.     0984607. 

Q.     Wliat  were  your  commissions  on  March  11, 
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1953,  the  date  of  the  accident  between  the  army 

truck  and  the  private  car  ? 

A.     I  was  a  battery  commander  of  C  Battery  of 
the  770th  Triple  A  Gun  Battalion. 

Q.     When  had  you  become  Commanding  Officer 
of  Battery  C? 

A.     Well,  the  770th  was  on  active  duty  approxi- 
mately July  of  1951. 

Q.     This  was  1953.  I  don't  think  I  quite  follow 
you.  A.     You  asked  me 

Q.     When  did  you  become 


A.     The  battery  commander? 

Q.    Yes. 

A.  July,  1951,  while  we  were  on  active  federal 
service. 

Q.  Oh,  I  see.  When  you  say  on  active  service 
you  mean  in  active  federal  military  ser^dce? 

A.  This  particular  unit  was  called  into  service, 
mobilized.  We  were  mobilized  at  the  start  of  the 
Korean  situation  and  we  were  on  active  federal 
service  for  a  period  [171]  of  two  years. 

Q.  Well  now,  when  did  your  unit — by  ''your 
unit"  I  mean  Battery  C  of  the  770th  AAA  Bat- 
talion— when  did  your  unit  obtain  its  release  from 
federal  ser^dce  and  revert  to  National  Guard  status  ? 

A.     That  was  July  14,  1952. 

Q.  Now  as  of  July  15,  1952,  the  day  after  you 
got  your  National  Guard  status  back,  was  Battery 
C  of  the  770th  a  federally  recognized  unit? 

A.  We  were  reverted  back  to  the  770th  Wash- 
ington National  Guard. 
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Q.  What  I  mean,  as  Battery  C  770tli  Battalion 
of  the  Washington  National  Guard,  you  were  still 
a  federally  recognized  unit,  weren't  you? 

A.     As  far  as  I  know  we  were,  yes,  sir. 

Q.  Was  Mr.  Brown,  William  Brown,  connected 
with  Battery  C  of  the  770th  ?  A.     He  was. 

Q.  In  what  manner  was  he  part  of  the  Battery 
C  of  the  770th? 

A.  He  was  attached  as  the  unit  administrator 
and  also  as  supply  sergeant. 

Q.  Well,  he  was,  ]Drior  to  January,  1953,  he  was 
what  is  known  as  unit  caretaker,  wasn't  he? 

A.     Unit  caretaker.  [172] 

Q.  And  around  January  of  1953  didn't  they 
change  the  designation  ''unit  caretaker"  to  "ad- 
ministrative, supply  and  maintenance  technician"? 

A.     Yes,  sir,  they  did. 

Q.  Well,  after  January  of  1953  was  he  the  ad- 
ministrative, supply  and  maintenance  technician  of 
the  Battery  C  of  the  770th  Battalion? 

A.     Yes,  sir. 

Q.  How  long  did  you  continue  in  command  of 
Battery  C? 

A.  Oh  approximately  until  August  of  that  year, 
I  believe,  sir. 

Q.     August  of  1953? 

A.     I  believe  right  in  there. 

Q.  Then  you  were  Battery  Commander  of  C 
Battery  from  July  of  1951  mitil  approximately 
July  or  August  of  1953,  and  during  that  period 
from  July  of  1951  until  July  of  1952  this  was,  this 
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battery  and  its  battalion  were   on  active   federal 

military  duty?  A.    Yes,  sir. 

Q.  And  then  between  July  of  1952  and  July  or 
August  of  1953  it  was  a  National  Guard  unit? 

A.     Yes,  sir,  it  was. 

Q.  Now  at  the  time  that  this  unit  went  from  ac- 
tive federal  military  service  to  National  Guard 
service,  what  [173]  was  done  with  its  equipment, 
its  trucks,  its  vehicles? 

A.  When  we  reverted  from  active  federal  service 
back  to  our  National  Guard  service  ? 

Q.    Yes. 

A.  We  left  all  our  equipment  with  the  parent 
unit  that  they  just  changed  the  name  of  the  unit. 
We  left  our  equipment  with  them.  The  770th  re- 
verted to  the  83rd  Gun  Battalion.  They  kept  the 
equipment.  We  moved  in  name  and  men  only  back 
to  National  Guard  Service. 

Q.  Where  had  you  been  in  active  duty,  at  Han- 
ford?  A.     Yes,  sir. 

Q.  When  you  came  from  Hanford  to  Seattle 
you  brought  men  and  nothing  else,  is  that  right? 

A.     That  is  correct,  sir. 

Q.  Well,  from  that  time  on,  from  the  time  you 
got  back  to  Seattle  with  men  only,  were  you  in  the 
process  of  drawing  new  equipment? 

A.     We  were,  sir. 

Q.  Now  in  the  spring  of  1953,  how  many  days 
a  month  did  you  hold  National  Guard  drills  ? 

A.  We  had  drill  night  every  Monday  night,  ap- 
proximately four  days  of  the  month. 
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Q.     And  that  was  always  on  Monday  nigiif? 

A.     As  a  rule,  yes,  sir. 

Q.  Now  was  Brown  a  sergeant  in  Battery  C  of 
the  770th?  [174]  A.     He  was,  sir. 

Q.  And  as  such  would  he  report  for  drill  each 
Monday  night?  A.     He  did,  sir. 

Q.  And  was  he  required  to  report  for  drill  in 
his  military  uniform?  A.     He  was. 

Q.     And  did  he  so  report  always  in  his  imiform? 

A.     He  did,  sir. 

Q.  What  other  duties,  if  any,  did  Brown  occupy 
with  reference  to  Battery  C  of  the  770th? 

A.     In  his  military  portion  or  civilian  portion  ? 

Q.     As  civilian  portion. 

A.  He  was  the  unit  administrator  and  caretaker. 
He  was  the  caretaker  of  that  unit. 

Q.  I  am  going  to  call  him  a  caretaker  because  it 
is  easier  to  do  so,  but  on  the  understanding  that 
prior  to  January  of  1953  he  was  officially  desig- 
nated as  caretaker  and  that  during  and  after  Jan- 
uary of  1953  he  would  be  referred  to  as  administra- 
tive, supply  and  maintenance  technician.  Is  that 
agreed? 

A.     That  is  substantially  correct,  yes,  sir. 

Q.     That  is  the  way  the  fact  was,  wasn't  it? 

A.     Yes,  sir. 

Q.  Now  are  you  familiar — were  you  familiar  on 
or  prior  [175]  to  March  11,  1953,  with  the  federal 
law  and  the  army  regulations  and  National  Guard 
regulations  relating  to  caretakers? 

A.    Basicallv  I  was. 
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Q.  Well,  prior  to  and  on  March  11,  1953,  did 
you  prescribe  any  duties  for  Brown  that  were  not 
his  primary  duties  as  unit  caretaker? 

Mr.  Dovell  I  am  going  to  object  to  this  ques- 
tion. It  calls  for  a  conclusion  and  a  legal  one  at 
that. 

The  Court :  Well,  that  is  what  is  going,  the  ques- 
tion that  is  going  through  my  mind.  I  think  you 
had  better  lay  the  groundwork  for  the  matter  in 
any  case.  It  is  not  entirely  clear  to  me  what  you 
have  in  mind.  Do  you  understand  what  he  means  by 
the  term  ''primary'"?  What  is  the  term? 

Mr.  Casey :     Primary  duties  as  a  unit  caretaker. 

The  Court:  Do  you  understand  what  he  means 
by  that  term? 

The  Witness :  By  the  term  that  he  has — there  is 
a  set  polic^y  or  set  wording  in,  that  they  have  set  up 
that  the  man  is  responsible  to  do. 

The  Court:     Yes. 

The  Witness :  Knowing  those  verbatim  I  couldn  't 
tell  you,  but  I  know  just  approximately  what  he 
was  supposed  to  be  doing. 

Mr.  Casey:  Well,  I  might  ask  that  [176]  ques- 
tion, if  your  Honor  please. 

The  Court:  Yes,  the  thing  about  it  is,  you  see, 
that  the  question  assumes  that  he  knows  what  you 
mean  by  that  term  and  there  might  be  some  doubt 
about  that.  My  own  acquaintance  with  army  regu- 
lations is  there  are  a  great  many  in  them  that  even 
a  seasoned  and  experienced  officer  wouldn't  under- 
stand or  know  anything  about. 
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Mr.  Casey:  If  your  Honor  please,  I  will  witli- 
draw  ttie  question  and  I  will  ask  in  its  place : 

Q.  (Continuing) :  Prior  to  March  11,  1953, 
were  you  familiar  with  the  primary  duties  of  a  unit 
caretaker?  A.     Yes,  sir. 

Q.     AVhat  were  those  duties'? 

A.  As  caretaker,  the  care  and  maintenance  of 
the  equipment  that  the  unit  had,  to  take  care  of  the 
personnel  files  of  the  men  that  we  had  to  pick  up 
and  receive  any  organizational  equipment  assigned 
to  us,  and 

Q.     Pick  up  where? 

A.  Any  place  that  would  be  designated  to  receive 
these  articles.  Could  be — Camp  Murray  was  the  nor- 
mal supply  station,  but  if  there  was  a  different 
station  where  we  had  to  go  to  receive  them,  why 
he  would  go  there. 

Q.  Well  now,  under — strike  that.  Did  you  ever 
prescribe  any  duties  for  Brown  as  a  unit  caretaker 
other  than  the  primary  duties  that  you  have  de- 
scribed? [177] 

A.  Oh,  I  suppose  I  could  have  at  one  time  or 
another,  not  being  able  to  recall  specifically  it  would 
undoubtedly  come  under  his  orders  that  he  was. 

Q.  Is  there  any  doubt  in  your  mind  as  to 
whether  the  drawing  of  equipment  at  Camp  Mur- 
ray was  part  of  his  primary  duty  as  a  unit  care- 
taker? 

A.     That  was  one  of  his  specific  duties. 

Q.  Now  in  1952  towards  the  end  of  1952 — I  use 
the  end  of  1952  as  a  dividing  point  because  you  have 
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some  new  regulation  that  comes  out  then,  but  at 
the  end  of  1952  in  your  table  of  organization,  how 
many  civilian  personnel  were  allotted  to  your  unit  ? 

The  Court  Now  when  you  say  '^unit"  are  you 
talking  about  the  whole  battery  or  the  Company  C  ? 

Mr.  Casey:     I  should  make  it  more  specific. 

Q.     (Continuing)  :     Battery  C  of  770th. 

A.  Battery  C  under  TO  we  had  a  hundred  and 
six  men  and  four  officers. 

Q.  I'd  like  you  to  answer  with  reference  to 
civilian  personnel. 

A.     We  were  allotted  before  1952? 

Q.     In  1952?  A.     1952. 

The  Court:  You  mean  after  they  were  inac- 
tivated? 

Mr.  Casey:     Yes.  [178] 

The  Court :  After  you  were  relieved  from  active 
duty. 

Q.     July  of  1952. 

A.  To  the  best  of  my  recollection  we  were  al- 
lotted two,  but  I  only  had  one  and  then  after  that 
was  changed  specific  to  just  one. 

Q.  Do  I  understand,  to  clarify  it  for  the  Court, 
is  this  correct,  Captain,  that  according  to  Table  of 
Organization  for  a  National  Guard  company,  spe- 
cifically, Battery  C,  before  January  of  1953  they 
had  an  administrative  assistant  under  Table  of 
Organization  and  a  unit  caretaker? 

A.    Yes,  sir. 

Q.     Is  that  correct?  A.     That  is  correct. 
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The  Court :  You  had  the  positions  on  the  TO  but 
you  didn't  have  the  bodies? 

The  Witness:     Yes,  sir. 

Q.  And  that  one  man  was  Mr.  Brown,  is  that 
correct  1 

A.     He  could  have  been  in  my  battery  then. 

Q.  He  was  in  Battery  C  for  at  least  for  six 
months  prior,  the  last  six  months  of  1952  he  testi- 
fied how  far  it  was  and  it  goes  back  some  time,  but 
at  least  he  was  in  ?  A.     He  was  there  prior. 

Q.  So  that  those  two  Table  of  Organization  po- 
sitions that  have  administrative  assistant  and  unit 
caretaker  were  [179]  filled  by  Brown,  is  that  cor- 
rect *?  A.     Yes,  sir. 

Q.  Now  do  I  further  understand  correctly  that 
by  virtue  of  a  regulation,  National  Guard  regula- 
tion, that  came  out  early  in  January  of  1953,  sup- 
plemented by  some  additional  stuff  from  the  Na- 
tional Guard  Bureau,  that  those  two  positions  of  the 
administrative  assistant  and  caretaker  were 
merged?  A.     They  combined. 

Q.  Into  what  is  called  an  administrative,  supply 
and  maintenance  technician?  A.     Yes,  sir. 

Q.  Was  Brown  that  administrative,  supply  and 
maintenance  technician  in  January,  February,  and 
March  of  1953?  A.     Yes,  sir,  he  was. 

Q.  And  as  such  administrative,  supply  and 
maintenance  technician,  did  his  basic  primary  duties 
include  the  drawing  of  unit  equipment  from  Camp 
Murray?  A.     Yes,  sir. 
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Q.  Captain,  in  1953,  early  1954,  what  was  your 
procedure  regarding  the  drawing  of  equipment? 

A.  We  drew  equipment  once  a  month  from 
Camp  Murray. 

Q.     Was  there  a  set  daj^  when  that  was  done? 

A.  Set  day  unless  there  was  a  specific  route.  We 
had  a  set  day  to  go  to  Camp  Murray  and  pick 
up  our  equipment.  [180] 

Q.  Were  orders  issued  regarding  the  picking  up 
of  that  equipment? 

A.     Would  you  say  that  again? 

Q.  Were  orders  issued  to  pick  up  that  equip- 
ment? A.     Yes,  sir,  they  were. 

Q.     Who  issued  the  orders? 

A.  Those  orders  would  come  from  Camp  Mur- 
ray stating  that  the  equipment  was  ready  to  be 
received. 

Q.     And  telling  you  to  pick  it  up  on  that  date  ? 

A.     Yes,  sir. 

Q.     Were  those  orders  issued  to  the  caretaker? 

The  Court:     You  mean  the  paper  itself,  or 

Mr.  Casey:     No. 

Q.  (Continuing)  :  Were  the  orders  in  their  form 
directed  to  the  caretaker  to  perform  the  duty  of 
coming  to  Camp  Murray  to  pick  up  the  equipment  ? 

A.  It  was  directed  to  the  commanding  officer 
who  would  show  it  to  the  caretaker  or  it  would  be 
a  verbal.  We  wouldn't  specifically  get  the  orders 
physically  every  time. 

Q.  But  an  order  would  be  cut  by  Camp  Murray, 
is  that  right  ?  A.     Yes,  sir. 
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Q.  And  then  what  would  the  unit  caretaker  him- 
self get,  what  do  you  caU  it,  VOCO?  [181] 

A.  He  would  get  verbal  orders  from  the  com- 
manding officer.  Not  from  the  commanding  officer 
every  time,  sometimes  from  the  officer  on  duty  at 
the  armory. 

Q.  Are  you  familiar  with  the  order  under  which 
Mr.  Brown  went  to  Camp  Murray  on  March  11, 
1953,  to  draw  equipment?  A.     Yes,  sir. 

Q.  Was  that  order  directly  in  his  capacity  as 
unit  caretaker?  A.     Yes,  it  was. 

Q.  Did  the  other  unit  caretakers  of  the  battery 
go  under  the  same  order  the  same  time  to  draw 
equipment  ?  A.     They  did,  sir. 

The  Court:  About  how  long  do  you  think  you 
will  be  Avith  Captain  AVubbens? 

Mr.  Casey:  Sir,  I  would  say,  golly,  I  will  be  at 
least  twenty  minutes  and  I  am  sure  there  will  be 
cross-examination. 

The  Court:  That  is  what  I  am  concerned  about. 
I'd  like  to  accommodate  you,  Captain,  so  you 
wouldn't  have  to  return  but  I  am  afraid  it  will  be 
too  long  because  I  have  another  matter  that  I 
must  attend  to  tonight  also.  So  I  think  regretfully 
I  will  have  to  incite  3'ou  back  again  tomorrow.  And 
we  will  recess  this  case  until  tomorrow  morning.  Is 
the  hour  of  nine-thirty  agreeable  to  all  of  you  ?  [182] 
Whether  agreeable  or  not,  that  will  then  be  the 
order  of  the  day,  nine-thirty.  Did  you  have  some- 
thing ? 

Mr.  Casey:     I  wonder  if  I  might,  on  one  brief 
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point  before  we  recess,  your  Honor,  ask  if,  I'd  like 
to  offer  the  medical  exhibits,  the  hospital  records 
and  X-rays  by  nimiber  at  this  time. 

The  Court :  AVell,  they  have  all  been  admitted  ac- 
cording to  my  record  excepting  20  which  is  the  one 
from  St.  Peters  in  Olympia. 

Mr.  Casey :  I  would  like  to  offer  20  at  this  time, 
if  your  Honor  please. 

Mr,  Rupp:     No  objection. 

Mr.  Dovell:     No  objection. 

The  Court:  Very  well,  Exhibit  20  is  admitted. 
So  we  now  have  18,  the  map,  19,  the  group  of  ten 
prints  and  Officer,  well  the  police  officer  and  the  20, 
21,  and  22  of  the  various  hospital  records  and 
X-rays,  all  those  are  admitted  up  to  this  date. 

(Plaintiffs'  Exhibits  18-22  admitted  in  evi- 
dence.) 

All  right  now.  Captain,  you  can  step  down  if 
you  will.  We  will  recess  this  case  until  nine-thirty 
tomorrow  morning.  You  gentlemen  may  now  retire 
if  you  wish.  Do  so  as  quietly  as  you  can  while  I 
attend  to  another  matter  here.  It  includes  17  as 
well.  [183] 

(Whereupon,  at  four-thirty-five  o'clock  the 
instant  case  was  recessed  and  other  matters  con- 
sidered until  four-fifty  o'clock  p.m.,  at  which 
time  court  was  recessed.)  [184] 
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CAPT.  MARVIN  GLEN  WUBBENS 
having   been  previously   sworn   on   oath,   was   re- 
called as  a  witness  on  behalf  of  the  Plaintiffs  and 
testified  as  follows: 

Direct  Examination 
(Continued) 
By  Mr.  Casey: 

Q.  Captain,  I  believe  at  the  close  of  yesterday's 
session  I  had  asked  you  whether  the  unit  care- 
takers of  the  770th  went  down  to  Camp  Murray  to- 
gether to  draw  equipment?  A,     They  did,  sir. 

Q.  And  did  they  assist  each  other  in  the  draw- 
ing of  equipment  for  the  entire  battalion  and  the  re- 
turning of  it  to  Seattle  ?  A.     They  did,  sir. 

Q.  Captain,  you  stated  yesterday  that  the  unit 
had  been  on  active  duty,  that  is,  in  the  active  fed- 
eral military  service  until  about  July  of  1952,  some 
nine  months  prior  to  this  accident.  Now  during  the 
time  that  the  unit  was  on  active  federal  military 
duty  was  it  in  the  process  of  receiving  the  new  2i/2 
ton  trucks  from  the  United  States'? 

A.     They  were,  yes,  sir. 

Q.  Were  they  at  that  time,  was  the  battalion  at 
that  time  turning  in  its  old  2%  ton  trucks? 

A.     We  were,  sir. 

Q.  Was  that  in  accordance  with  orders  received 
from  higher  authority?  [187]  A.     It  was. 

Q.    Did  you  as  battery  commander  of  Battery  C 
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have  any  discretion  in  whether  you  turned  in  an 

old  21/2  ton  truck? 

A.     I  was  ordered  to  turn  one  in,  yes,  sir. 

Q.  And  did  the  old  2%  ton  truck  or  trucks  that 
were  turned  in  have  the  old  low  voltage  electrical 
system?  A.     They  did,  sir. 

Q.  And  did  that  low  voltage  electrical  system 
on  the  21/2 's  coincide  with  the  voltage  system  on  the 
four-wheel  trailers?  A.     They  did,  sir. 

Q.  What  was  the  purpose  for  use  of  the  four- 
Avheel  trailers? 

A.  To  haul  our  generators  and  to  haul  the  elec- 
trical fire  control  equipment. 

Q.     Is  that  big  equipment?  A.     It  is,  sir. 

Q.  Is  that  always,  is  that  tyi3e  of  equipment  al- 
ways carried  in  these  four-wheel  trailers? 

A.     Standard,  yes,  sir. 

Q.  This  four-wheel  trailer  differs  from  the  usual 
trailer  used  by  the  military,  doesn't  it?  Isn't  the 
usual  trailer  a  two-wheel  trailer? 

A.     The  two-wheel  is  a  cargo  trailer.  [188] 

Q.     The  two-wheel  is  what  ? 

A.     Cargo,  sir,  cargo  trailer. 

Q.  And  what  was,  and  is,  the  vehicle  that  pulls 
the  four-wheel  trailer? 

A.     Two  and  one-half  ton,  sir. 

Q.  Now  when  you  were  on  active  duty  and  prior 
to  the  time  that  you — well  strike  that.  In  your  bat- 
tery when  you  were  on  active  dut}^  do  you  know 
how  many  of  the  four-wheel  trailers  you  had  ? 

A.     I  had  four  trailers  that  mounted  generators 
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and  one  trailer  that  mounted  one  director,  total  of 

six  trailers. 

Q.  Well  now,  after  you  had  started  turning  in 
the  old  21/2  ton  trucks,  when  you  were  on  active 
duty  and  you  had  received  new  21/2  ton  trucks,  those 
new  2%'s  had  the  heavy  voltage,  the  twelve  or 
twenty-four  volt  electrical  systems,  didn't  they  I 

A.     They  did,  sir. 

Q,  Were  you  required  while  on  active  duty  in 
the  performance  of  your  military  mission  to  pull 
the  four-wheel  trailers  with  the  six  volt  electrical 
system  with  the  new  2%  ton  trucks  with  the  twelve 
or  twenty-four  volt  electrical  sj^stem? 

A.     Yes,  sir. 

Q.  Did  you  at  that  time  have  any  conversion 
units  which  would  permit  the  electrical  system  of 
the  trailer  [189]  to  be  fastened  to  the  electrical 
system  of  the  truck  f 

A.     Not  to  my  knowledge,  no,  sir. 

Q.  So  that  when  you  were  on  active  military 
service  T\dth  the  unit  were  you  pulling  four-wheel 
trailers  with  21/2  ton  trucks  without  any  brake  con- 
nection between  them  ?  A.     We  did,  sir. 

Q.  And  was  that  necessary  to  perform  your  mil- 
itary mission?  A.     It  was. 

Q.  Do  you  know  at  about  what  time  conversion 
units  were  received  by  your  unit  to  hook  the  old 
21/2  ton  trailer  with  the  new  two  and  a  half  ton 
truck? 

A.     Sometime  in  1954,  sir,  if  I  recollect  right. 
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Mr.  Casey:  We  have  several  questions  of  repe- 
tition. 

Q.  Can  a  jeep  or  quarter  ton  truck  pull  one  of 
these  four-wheel  trailers? 

A.  It  might  be  able  to  in  an  extreme  case  where 
you  had  to  get,  but  as  a  standard  rule  it  would  be 
quite  impossible  to. 

Q.     You  mean  extreme  emergency? 

A.     Extreme  emergency. 

Q.  The  drawbar  level  is  diffierent  on  the  two 
isn't  it? 

A.     The  trailer  would  drag,  sir.  [190] 

Q.  What  are  the  caretaker's  hours  of  duty  in 
say  March  of  1953? 

A.     From  eight  to  four-thirty,  sir. 

Q.  On  the  day  of  this  accident,  March  11,  1953, 
did  Brown  perform  any  duty  that  would  be  com- 
pensated for  as  drill  time  as  a  member  of  the  Bat- 
tery C?  A.     During  that  day,  sir? 

Q.     During  that  day  ?  A.     He  did  not. 

Q.  In  the  event  that  Brown  were  to  have  re- 
ceived an  injury  in  the  course  of  his  duties  as  a 
caretaker,  where  would  he  have  gone  to  receive 
medical  treatment?  A.     Marine  Hospital,  sir. 

Q.  In  the  event  that  Brown  had  received  in- 
juries in  the  course  of  his  duties  as  a  National 
Guardsman  during  the  drill  time  which  you  had 
once  a  Aveek,  where  would  he  have  received  medical 
treatment  ? 

A.     Emergency    medical    would    be    received    at 
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Fort  Lawton  and  then  he'd  be  evacuated  to  Madi- 

gan. 

Q.     Madigan? 

A.     Madigan  General  Hospital. 

Q.     Madigan  General  Hospital  at  Fort  Lewis'? 

A.     Yes,  sir. 

Q.  On  the  date  of  the  accident  was  it  necessary 
to  perform  your  military  mission  that  the  four- 
wheel  trailer  [191]  with  the  six  volt  electrical  sys- 
tem be  pulled  by  the  2I/2  ton  truck  with  the  twelve 
or  twenty-four  volt  electrical  system? 

A.     That  is  all  we  had,  sir. 

Q.     Is  your  answer  yes?  A.     Yes,  sir. 

Q.  What  was  the  purpose  of  your  obtaining  the 
equipment  that  was  being  returned  to  your  unit  in 
Seattle  at  the  time  of  the  accident? 

A.  The  piece  of  equipment  that  was  on  the 
trailer  was  our  director  and  we  were  preparing  to 
go  to  Summer  Encampment  for  firing  practice. 

Q.     Just  very  briefly,  what  is  a  director? 

A.  It  is  the  computor  and  director  that  is  the 
gTin  laying  equipment  that  points  the  gun  at  the 
moving  target.  It  computes  the  problem. 

Q.  In  other  words,  without  that  you  can't  hit 
the  target,  isn't  that  about  it? 

A.     That  is  about  it,  yes,  sir. 

The  Couii::  Used  to  hit  them  before  they  had 
those  things,  but  it  helps. 

Mr.  Casey:     I  have  no  further  questions. 

The  Court:     Cross-examine  Mr.  Dovell.  [192] 
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Cross-Examination 
By  Mr.  Dovell: 

Q.  Captain,  the  hospital  at  Fort  Lawton  and  the 
hospital  at  Madigan  are  both  army  hospitals? 

A.     Yes,  sir,  they  are. 

Mr.  Dovell :     That  is  all. 

Mr.  Rupp:     I  have  none. 

The  Court:  That  is  all,  Capt.  Wubbens,  you  are 
excused  and  may  leave  at  your  pleasure.  Call  an- 
other witness  please. 

(Witness  excused.)  [193] 


GENERAL  WILBURN  H.  STEVENS 
being  first  duly  sworn  on  oath,  was  called  as  a  wit- 
ness on  behalf  of  the  Plaintiffs  and  testified  as 
follows : 

Direct  Examination 
By  Mr.  Casey : 

The  Clerk :  State  your  full  name  and  spell  your 
last  name. 

The  Witness :     Wilburn  H.  Stevens,  S-t-e-v-e-n-s. 

Q.     Will  you  state  your  address,  sir? 

A.     Camp  Murray,  Fort  Lewis,  Washington. 

Q.     Are  you  a  member  of  the  Armed  Forces? 

A.    Yes. 

Q.     In  what  capacity,  sir? 

A.  As  the  Adjutant  General  of  the  Washington 
National  Guard. 
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Q.     And  what  rank  do  you  carry? 

A.     Major  General. 

Q.  Do  you  carry  the  commission  in  the  United 
States  Army? 

A.     In  the  Army  of  the  United  States. 

Q.     What  is  the  nature  of  that  commission,  sir? 

A.  I  am  federally  recognized  at  the  present  time 
as  a  Brigadier  General  and  the  papers  are  in  for 
recognition  as  a  Major  General. 

Q.  And  in  your  official  capacity  at  this  time, 
sir,  is  what  ?  [194] 

A.  As  the  supervision  and  training  of  the  Wash- 
ington National  Guard  under  the  direction  of  the 
Governor. 

Q.  As  the  Adjutant  General  of  the  Washington 
National  Guard?  A.     Yes. 

Q.  And  did  you,  sir,  occupy  that  same  position — 
strike  that.  How  long  have  you  been,  occupied  that 
position  continuously^  ? 

A.     Since  1  August,  1949. 

Q.  Sir,  I  wonder  if  you  could  tell  us  about  the 
manner  and  nature  of  hiring  of  civilian  personnel 
known  as  unit  caretakers  such  as  the  position  oc- 
cupied by  Sergeant  Brown  of  Battery  C  of  the 
770th  Anti- Aircraft  Battalion  in  March  of  1953? 

A.  We  are  authorized  a  certain  number  of  ci- 
vilian technicians  by  Table  of  Organization  from  the 
National  Guard  Bureau.  The  specifications  for  this 
type  of  man  for  the  particular  job  is  set  up  by  the 
National  Guard  Bureau  under  the  direction  of  the 
Department  of  the  Army  and  usually  the  unit  com- 
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mander  selects  a  man  from  his  unit  because  the  man, 
if  he  is  to  act  in  the  capacity  of  the  caretaker,  he 
must  be  in  the  unit  where  he  takes  care  of  the 
property.  Therefore,  the  unit  commander  is  usually 
the  man  who  hires  the  man  and  the  papers  are  sent 
forward  to  my  headquarters.  [195] 

Q.  Would  it  be  proper  to  say  the  unit  com- 
mander recommends  the  hiring  of  him,  sir? 

A.  I  think  that  would  probably  be  better.  There 
are — we  have  a  personnel  officer  who  interviews  the 
man  insofar  as  qualifications  are  concerned  and 
makes  certain  that  he  fits  the  specification  for  the 
particular  job. 

Q.  What  part  does  the  United  States  Property 
Disbursing  Officer  have  in  the  selection  of  this  man? 

A.  Well,  the  officer  who  is  the  personnel  officer  is 
a  part  of  the  people  who  are  to  assist  him  in  his 
job  and  he  is  the  man  who  interviews  the  applicant. 

Q.  Personnel  officer  assists  the  United  States 
Property  and  Disbursing  Officer? 

A.     That  is  right. 

Q.  Just  what  is  the  status  of  the  United  States 
Property  and  Disbursing  Officer — I  think  you  refer 
to  him  as  U.S.P.  &  D.O.? 

A.  United  States  Property  and  Fiscal  Officer  at 
the  present  time. 

Q.  Fiscal  Officer  it  is  known?  What  is  his  func- 
tion and  purpose? 

A.  Well,  he  is  a  National  Guard  officer  of  the 
certain  qualifications  who  is  recommended  to  the 
Department    of   the    Army   through    the    National 
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Guard  Bureau  to  be  called  to  active  duty  to  serve 
in  that  capacity  for  the  State  of  [196]  Washington. 

Q.  Well,  when  you  say  called  to  active  duty, 
when  he  is  on  active  duty  is  he  in  the  active  federal 
military  services? 

A.    He  is  in  the  Army  of  the  United  States. 

Q.  ^ow  where  do  you  get — ^where  do  you  obtain 
your  authority  vA\h  reference  to  the  hiring  of  these 
caretakers  ? 

A.     From  the  National  Guard  Bureau. 

Q.  And  that  in  turn  comes  from  the  federal 
statute,  does  it? 

A.  The  National  Guard  Bureau  is  a  part  of  the 
Department  of  the  Army  set  up  to  supervise  the 
National  Guard. 

Q.  Do  you  in  your  establishment  hire  ci\ilian 
personnel  directly  under  the  authority  of  the  Gov- 
ernor ■? 

A.  Yes,  we  have  about  sixty-five  people  at  the 
present  time. 

Q.  Now  those  sixty-five  people,  are  they  sep- 
arate so  far  as  hiring  and  firing  from  the  care- 
takers? A.     They  are. 

Q.  And  would  the  Governor  through  you  have 
full  and  absolute  and  final  authority  to  fire  these 
sixty-five  civilian  personnel?  A.     He  would. 

Q.  Would  the  federal  government  have  any  con- 
trol over  that  firing  function?  [197] 

A.     Not  of  the  state  employees. 

Q.     Not  of  that  sixty-five,  approximately  sixty- 
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five  employees?  A.     No. 

Q.  Does  the  federal  government  exercise  any 
jurisdiction  over  the  firing  of  the  unit  caretakers? 

A.  That  authority  is  delegated  to  me  through 
federal  orders. 

Q.  And  that  is  entirely  separate  from  the  sixty- 
five  civilian  employees  that  you  hire? 

A.     That  is  right. 

The  Court:  That  is  not  entirely  clear  to  me, 
General  Stevens.  You  mean  that,  with  respect  of 
these  unit  caretakers  that  you  have  some  separate 
authority  with  respect  of  hiring  and  firing  separate 
that  is  from  the  authority  you  derive  through  the 
Governor  % 

The  Witness:  Yes,  sir,  that  is  set  up  by  federal 
statute. 

The  Court :  Do  you  get  that  authority  by  virtue 
of  your  capacity  as  an  officer  in  the  Army  of  the 
United  States,  or  do  you  get  it  by  virtue  of  your 
capacity  as  x4Ld.jutant  General  of  the  Washington 
National  Guard? 

The  Witness:  Well  I  would  say  both,  sir.  You 
see  I  hold  a  dual  status. 

The  Court:  Yes,  I  understand  you  have  ''two 
hats."  [198] 

The  Witness :     That  is  right,  sir. 

The  Court:  What  I  am  concerned  about  at  the 
moment  is  with  respect  of  your  authority  over  unit 
materiel  caretakers.  Is  there  a  clear,  sharp  division 
of  your  authority  there  stemming  in  the  one  case 
from  your  capacity  as  an  officer  of  the  Army  of  the 
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United  States  as  distinguished  from  roiir  capacity 
as  an  officer  of  the  State  of  Washington? 

The  Witness :  I  would  say  so,  sir.  You  see  these 
people  are  hired,  the  salary  range  and  the  specifica- 
tions and  everything  comes  from  the  National 
Guard  Bureau  and  in  general  the  ratings  and  so 
forth  are  very  similar  to  civil  service.  In  fact  they 
follow  the  civil  service  scale  pretty  close  although 
they  are  not  civil  service  and  the  handling  of  those 
particular  employees  who  are  paid  from  federal 
funds  is  carefully  laid  out  in  regulations. 

The  Court:  Thank  you,  go  ahead,  excuse  the 
interruption. 

Q.  I  wonder,  sir,  if  you  could  explain  briefly  the 
distinction  between,  or  the  problem  of  changing 
from  one  to  the  other  on  this  unit  materiel  care- 
taker and  administrative,  supply  and  maintenance 
technician? 

A.  Well,  that  is  a  little  difficult,  but  I  will  try. 
Prior  to  the  change  we  had  two  men.  Table  of  Or- 
ganization that  is,  for  permanent  employees  paid 
from  federal  [199]  fimds  allowed  us  two  men  per 
battery  or  company.  A  survey  indicated  that  it 
wasn't  necessary  to  have  two  people  so  we  made — 
except  in  certain  units  where  they  had  a  tremen- 
dous amount  of  equipment. 

Q.     Did  the  federal  authorities  make  that  survey  ? 

A.  That  is  right,  and  they  decided  to  change 
and  take  away  one  man  with  the  exception  of  a 
few  companies,  very  large  companies  with  a  tre- 
mendous   amount   of   equipment,   and   change   the 
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name  of  the  man  who  occupied  the  job  since  he 
would  not  only  do  mechanical  work,  but  he  would 
do  clerical  work  as  well. 

Q.  And  the  name  they  assigned  was  adminis- 
trative, supply  and  maintenance  technician? 

A.  That  is  right,  about  fifty  per  cent  of  his 
work  is,  or  maybe  more,  is  taken  up  with  keeping 
the  papers  in  order. 

Q.  Now,  sir,  I  notice  in  some  of  the  directives 
and  regulations  a  reference  to  primary  duties  of  a 
caretaker  or  administrative,  supply  and  mainte- 
nance technician — and  I  think  I  will  refer  to  him 
for  brevity  as  a  caretaker  although  we  know  he  is 
something  else  after  January,  1953.  I  notice  refer- 
ence to  primary  duties  of  the  caretaker  and  addi- 
tional duties  of  the  caretaker.  What,  as  of  the  time 
of  this  accident,  March  11,  1953,  what  were  the 
duties  of  this  caretaker?  [200] 

A.  Well,  to  enumerate  them  entirely  would  be 
most  difficult. 

Q.  Generally  speaking  as  to  the  primary,  pri- 
mary duties  in  a  broad  form? 

A.     Well,  he  was  responsible  for 

The  Court:  Are  you  speaking  now  of  primary? 
You  left  the  word  ''primary"  out. 

Mr.  Casey :      I  left  that  out. 

Q.  And  I  should  clarify  it,  General.  My  ques- 
tion is  with  reference  to  the  primary  duties  of  the 
caretaker  in  March  of  1953? 

A.  Well,  he  was  to  take  care  of  all  of  the  prop- 
erty issued  to  that  battery  and  take  proper  pre- 
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cautions,  preserving  the  materiel.  For  instance,  you 
have  a  great  deal  of  wool.  You  have  to  put  moth- 
balls in  it.  If  you  have  ever  walked  into  an  army 
supply  room  you  will  know.  He  had  a  great  number 
of  weapons  that  required  constant  attention  and 
they  have  to  be  cleaned  and  oiled  and  things  of 
that  kind.  And  of  course  the  vehicles,  his  primary 
duties  was  to  do  what  we  term  first  eschelon  main- 
tenance, that  is,  keep  proper  amount  of  air  in  the 
tires,  the  battery,  sufficient  amoimt  of  water  in  it, 
and  that  sort  of  thing,  and  he  was  to  take  care  of 
the  necessary  paper  work  which  comes  to  every 
battery  office  along — he  was  the  right-hand  man  to 
the  unit  commander  in  getting  this  paper  [201] 
work  accomplished.  Payrolls,  morning  reports,  sick 
report,  report  of  change  and  a  thousand  and  one 
reports  which  are  required  which  the  company  com- 
mander, being  only  a  part  time  man,  he  can't  take 
care  of  that.  Usually  they  meet  together  and  decide 
what  work  is  to  be  done  and  it  is  laid  out  and  the 
caretaker  or  technician  goes  ahead  and  completes 
the  work  for  which  the  unit  commander  inspects  it, 
signs  it  and  it  goes  forward. 

Q.  State  whether  the  receipting  for  and  obtain- 
ing of  equipment  from  the  Xational  Guard  head- 
quarters was  a  part  of  his  primary  duty  ? 

A.     It  was. 

Q.  Is  there  any  question  but  what  that  was  part 
of  his  primary  duty  ?  A.     None  in  my  mind. 

Q.  Wliat  was  the  general  procedure  by  which 
equipment  was  drawn  by  the  units? 
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A.  Well,  we  have  a  large  truck,  a  van  which 
is  pulled  by  a  tractor  which  makes  a  monthly  tour 
of  the  state  and  delivers  considerable  quantities  of 
equipment  and  supplies.  However,  we  found  it  nec- 
essary for  the  unit  caretaker  to  come  in  on  an  av- 
erage of  about  once  a  month  in  order  to  keep  cloth- 
ing and  other  supplies  in  sufficient  quantities  for  the 
unit,  and  therefore  draw-days  were  set  up  for  each 
unit  and  they  came  in  on  that  particular  [202]  day 
and  drew  their  equipment  and  supplies.  Now  in  the 
case  of  a  change  of  equipment  that  was  set  up  usu- 
ally as  a  special  day  as  I  think  it  was  in  this  case. 

The  Court:  Counsel  has  an  order,  it  will  only 
take  a  moment  to  sign.  (Referring  to  another  matter 
and  other  counsel.)  The  witness  can  be  examining 
whatever  you  wish. 

(Whereupon,  the  other  matter  was  considered 
and  the  instant  case  resumed.) 

The  Court:     Go  ahead,  Mr.  Casey. 
Q.     Sir,  you  have  been  handed  Plaintiffs'  Ex- 
hibit 16  entitled 

Mr.  Casey:     I  wonder  if  I  might 

The  Court:     Yes,  go  ahead. 

(Whereupon,    counsel    approached    the   wit- 
ness.) 

Q.     (Continuing):     entitled  "Revised  Field 

Civilian  Personnel  Progi'am,  Project  1213,  Issued 
22  December,  1952,  by  Departments  of  the  Army 
and  the  Air  Force,  iSTational  Guard  Bureau,  Wash- 


148  United  States  of  America 

(Testimony  of  General  Wilbnrn  H.  Stevens.) 
ington,  D.  C,"  and  directed  to  the  Adjutant  Gen- 
erals of  the  various  states.  Now  I  will  ask  you,  sir, 
whether  the  listing  of  duties  on  the  last  two  pages 
of  that  ten  or  fifteen-page  document  lists  the  basic, 
the  primary  duties  of  the  caretaker  *?  I  think  it  is 
the  last  two  pages  that  refer  to  it,  which  are  headed 
*' Administrative,  Supply  and  Maintenance  Tech- 
nician." I  wonder  if  you  [203]  could  locate  that,  sir, 
if  you  haven't  already,  and  tell  us  whether  that 
shows  the  primar}^  duties  of  this  caretaker  or  tech- 
nician? A.     Yes,  it  does. 

Q.  I  believe  on  the  first  of  those  last  two  pages, 
sir,  reference  is  made  to  the  receipt,  receipting  for 
equipment.  I  wonder  if  you  could  glance  through 
and  find  that  portion  ?  I  have  the  same  thing. 

A.  Yes,  it  is  paragraph  2,  "Responsible  except 
during  field  training  periods,  to  that  commander 
for  the  receipt,  care,  maintenance  and  repair  of 
unit  equipment." 

Q.  Sir,  what  interpretation  is  placed  on  tlie 
term  "receipt"  in  that  instance? 

A.  Well,  he  might  sign  a  temporary  receipt  for 
a  vehicle  although  the  final  papers  would  have  to 
be  signed  by  the  unit  commander  since  he  is  charged 
with  all  of  that,  but  he  could  go  to  my  headquartei*s 
and  make  a  temporary  receipt  for  certain  equip- 
ment and  take  it  back  to  the  unit  where  it  would 
be  checked  by  the  company  commander  and  later 
he  would  sign  a  permanent  receipt  for  it. 

Q.  In  other  words,  is  it  understood  by  the  term 
"receipting  for  equipment"  that  it  is  determined 
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that  he  goes  from  his  unit  to  Camp  Murray  to  ob- 
tain and  receipt  for  equipment? 

A.  Yes.  He  camiot  sign  a  permanent  receipt  be- 
cause [204]  he  is  not  an  officer.  The  unit  commander 
sigTLS  for  all  property  of  the  unit. 

The  Clerk:  Plaintiffs'  Exhibit  number  23  has 
been  marked  for  identification. 

(Plaintiffs'   Exhibit  23   marked   for   identi- 
fication.) 

Q.  Sir,  handing  you  what  has  been  marked 
Plaintiffs'  Exhibit  23  for  identification,  being  Na- 
tional Guard  Regulation  number  75-16  from  the 
Department  of  the  Army  dated  7  January,  1953 

Mr.  Casey:  I  might  say,  your  Honor,  that  it  is 
that  which  your  Honor  was  handed  at  the  beginning 
of  the  trial. 

The  Court:     The  same  I  have,  75-16? 

Mr.  Casey:  Yes,  your  Honor,  and  7  January, 
1953. 

Q.  (Continuing)  :  I  will  ask  you,  sir,  whether 
the  regulation  that  you  have  just  been  handed  is 
the  changed  regulation  relative  to  the  caretaker  or 
supply  maintenance  technician? 

A.  This  is  the  current  regulation  which  governs 
our  federal  civilian  personnel  progi^am. 

Q.  And  the  paper  we  handed  you  just  a  few  min- 
utes ago,  batch  of  papers.  Plaintiffs'  Exhibit  16, 
does  that  expand  or  carry  into  effect  the  regulation, 
the  75-16  that  you  have  just  been  handed?  [205] 

A.     It   supplements.    Oftentimes  they  come   out 
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^^'itll  a  change  in  this  form  before  it  comes  out  in 

this  form,  a  permanent  form. 

Q.  Comes  out  in  pamphlet  form  before  it  comes 
out  in 

A.  Oftentimes  this  method  is  used  to  supplement 
as  well,  supplement  inforaiation. 

Q.  Now  those  directives  are  coming  to  you  from 
the  Federal  Government,  are  they  not? 

A.     Yes,  Department  of  the  Army. 

Mr.  Dovell:  I  must  object  to  the  word  '^direc- 
tives" at  this  stage,  your  Honor. 

The  Couii; :     Beg  pardon  ? 

Mr.  Dovell:     I  object  to  the  word  ''directive.'^ 

The  Court:     Well,  I  have  lost  it. 

Mr.  Dovell:  I  think  this  is  supervisory  infor- 
mation and  not  a  command. 

The  Court:  Well,  you  will  have  to  bring  that  out 
on  cross  I  think  at  this  point. 

Q.  Sir,  to  your  knowledge,  are  the  unit  care- 
takers, particularly  are  miit  caretakers  of  the  770th 
given  any  duties  to  perfoi*m  that  are  not  primary 
duties  set  forth  or  derived  from  the  regulation 
75-16? 

A.  Well,  not  to  my  knowledge.  The  man 
wouldn't  have  to  do  the  work  if  it  was  against  the 
rules.  [206] 

Q.  Well,  has  your  headquarters  designated  any 
additional  duties  to  be  performed  by  that  care- 
taker, any  duties  in  addition  to  what  he  is  required 
to  do  by  the  federal  regulation  ? 

A.     Not  to  my  knowledge. 
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Q.  Are  you  familiar  with  the  practice — strike 
that. 

Are  you  familiar  with  the  procedures  in  other 
states  and  territories  and  the  District  of  Columbia 
for  picking  up  of  equipment  by  the  unit,  that  is, 
the  battery  or  battalion  level  from  the  state  Na- 
tional Guard  headquarters? 

A.  Well,  the  system  is  similar  all  over  and  the 
duties  insofar  as  I  know  they  do  exactly  the  same 
thing  in  drawing  equipment  in  all  of  the  states  and 
territories  as  they  do  in  my  own. 

Q.  Well,  in  the  rest  of  the  states  and  territories 
and  so  far  as  you  personally  know^,  do  the  caretak- 
ers of  the  battalion  of  the  individual  units  pick  up 
the  equipment  or  much  of  the  equipment  from  tlie 
state  guard  headquarters? 

A.     National  Guard  Headquarters? 

Q.     National  Guard  Headquarters,  excuse  me. 

A.  Yes,  they  do.  In  some  cases  for  instance  in 
the  state  or  the  U.S.P.&D.O.  and  U.S.P.&F.O.  of- 
fice is  not  located  near  the  Adjutant  General's  of- 
fice. You  have  that  little  difference  but  they  do  go 
in  the  U.S.P.&F.O. 's  office  in  order,  and  draw  the 
equipment  the  same  as  they  [207]  do  now,  but  it  is 
not  near  the  Adjutant  General's  office. 

Q.  How  does  the  equipment  get  to  the  U.S.P.& 
D.O.  office  to  some  place  up  above? 

A.  F.F.  it  is  on  automatic  issue.  You  see  each 
organization  is  set  up  with  a  Table  of  Organization 
for  personnel  and  the  Table  of  Equipment.  This 
Table  of  Equipment  prescribes  the  equipment  for 
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that  unit.  Much  of  it  is  automatically  issued  by  the 
Department  of  the  Army  and  comes  to  the  U.S.P.& 
F.O.  and  it  is  eamiarked,  marked  right  on  the  ve- 
hicles, we  will  say,  or  gims,  to  what  outfit  to  go. 

Q.     Even  down  to  the  battery  level? 

A.  Oh,  yes,  and  on  other  supplies  is  largely  by 
requisition. 

Q.  Now,  your  vehicular  equipment,  j^our  big 
trailers,  your  computers,  things  of  that  nature, 
would  they  come  from  the  Federal  Government 
earmarked  for  the  unit? 

A.     That  is  right,  automatic  issue. 

Q.  In  other  words,  you  don't  have  anything  to 
say  about  it,  you  have  a  Table  of  Organization,  you 
have  a  Table  of  Equipment.  If  the  unit  does  not 
have  a  certain  item  if  requii'ed  under  the  Table  of 
Equipment  it  automatically  comes  down? 

A.     That  is  right. 

Q.  That  comes  down  from  the  Federal  Govern- 
ment? [208] 

A.  They  occasionally  make  a  mistake,  they  don't 
give  us  all  the  equipment.  Then  we  of  course  could 
make  a  special  requisition,  but  as  a  rule,  as  a  i-ule 
it  is  automatic  issue. 

Q.  And  such  items  as  computers  and  big  trucks 
and  big  trailei-s  are  automatic  issues,  is  that  right  ? 

A.     That  is  right. 

The  Court :  Is  the  equipment  the  same  for  a  Na- 
tional Guard  unit  as  for  an  Army,  regular  Army 
unit? 
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The  Witness :  Yes,  sir,  the  law  requires  that  we 
must  conform  to  Army  standards  of  training,  use 
the  same  equipment,  same  Tables  of  Organization. 

The  Court :  A¥hat  was  the  101 — was  it,  table  for 
equipment?  I  can't  remember  the  number  of  it  now. 

The  Witness:  Well,  each  organization  has  a 
little  change  in  its  Table  of  Organization.  If  it 
is  artillery  it  has  one,  if  it  is  tanks  it  has  another 
and  so  forth. 

Q.  Sir,  what  is  the  means  by  which  the  United 
States  determines  whether  the  National  Guard  is 
properly  performing  its  mission? 

A.  By  various  methods.  First  we  have  certain 
officers  detailed  to  the  state  and  to  each  unit. 

Q.     Will  you  describe  them,  their  function? 

A.  They  are  the  Army  Advisory  Group  and  they 
are  headed  by  a  Colonel,  whose  office  is  in  my  head- 
quarters, [209]  and  each  unit  has  officers  and  non- 
commissioned officers  assigned  to  this  instructor 
group  who  constantly  supervise  their  training. 

Q.     They  are  regular  Army  officers? 

A.  They  are  regular  Army  officers  detailed  for 
that  purpose.  Once  each  year,  at  least  once  each 
year  we  have  an  inspection  of  each  unit  by  an  in- 
spector general  of  the  Army  who  makes  a  detailed 
re]3ort  on  that  unit. 

Q.  He  is  not  in  any  way  connected  with  the  Na- 
tional Guard? 

A.  Not  in  any  way.  He  comes  from  Sixth  Army 
as  a  rule,  detailed  from  Sixth  Army,  San  Fran- 
cisco. In  addition  to  that  we  have  various  teams 
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who  come  in  from  the  big-  depots  like  for  instance 
the  signal  team  to  examine  all  items  of  signal  equip- 
ment, engineering  team  to  examine  items  of  engi- 
neering equipment,  quartermaster  team  to  examine 
items  of  the  quartermaster  and  so  on. 

Q.  How  about  caretakers'  teams,  come  in  and 
examine  caretakers,  sir? 

A.  Well,  on  any  of  these  inspections  if  there  is 
anything  very  much  wrong  the  caretaker  is  the  man 
who  is  in  the  bite  of  the  line. 

Q.     I  will  ask  you,  sir 

The  Court:  All  teams  inspect  him,  in  other 
words  1  [210] 

The  Witness:     Yes,  sir. 

Q.  (Continuing)  :  I  will  ask  you,  sir,  whether 
the  inspection  procedure  in  the  regulations  pre- 
scribing inspection  procedure  don't  prescribe  spe- 
cifically for  inspection  of  the  caretakers  by  the  in- 
spector general's  department*? 

A.  Yes,  I  believe  they  do.  I  am  not  absolutely 
certain  on  that  point. 

Mr.  Casey:  I  wonder  if  we  might  see  Exhibit, 
Government  Exhibits  2  and  3  and  4. 

The  Clerk:  Should  be  referred  to  as  A-2,  A-3 
and  A-4. 

Mr.  Casey:  I  might  say  to  your  Honor  that  in 
accordance  with  the  pretrial  order  insofar  as  Gov- 
ernment Exhibits  were  concerned,  that  the  order 
provides  that  as  to  Defendant  United  States  of 
America's  exhibits  marked  for  identification  as  2 
through  6,  inclusive,  it  is  stipulated  that  they  are 
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what  they  purport  to  be  and  as  to  the  portions  ad- 
missible, if  any,  may  be  admitted  without  further 
proof,  and  then  it  proceeds  to  list  these  various  en- 
velopes. 

The  Court :  Yes,  I  recall  that.  Do  you  want  them 
admitted  at  this  time? 

Mr.  Casey :  If  your  Honor  please,  insofar  as  De- 
fendant United  States'  Exhibit  A-2  is  concerned, 
we  will  offer  it  with  this  statement,  that  some  of 
the  regulations  [211]  therein  stated  may  not  be  in 
force  at  this  time  and  there  are  very  numerous  and 
various  regulations,  many  without  any  relation  to 
the  other,  but  we  would  offer  Defendants'  Ex- 
hibit A-2. 

The  Court:     Well 

Mr,  Dovell :     I  am  offering: 


The  Court:  A-2  consists  obviously  of  a  large 
number  of  regulations.  It  would  be  quite  apparent 
that  only  a  very  small  fraction  of  them  could  pos- 
sibly have  any  relevance  to  this  case,  I  would  think. 

Mr.  Casey:     That  is  correct. 

The  Court:  But  for  the  purpose  of  convenience 
as  far  as  I  am  concerned  you  can  admit  the  whole 
thing  with  the  understanding  that  if  anybod}^  can 
find  anything  in  there  that  is  relevant  and  was  in 
force  and  effect  at  the  time  of  the  accident,  why 
we  will  consider  that  and  the  rest  of  it  we  won't. 

Mr.  Casey:     That  is  correct,  your  Honor. 

The  Court :  But  I  am  certainly  going  to  rely  on 
counsel  to  point  it  out.  I  don't  intend  to  spend  the 
evening  going  through  that  voluminous  material. 
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Mr.  Casey :     We  are  offering  A-2. 
The  Court:     It  is  admitted. 

(Defendant's  Exhibit  A-2  admitted  in  evi- 
dence.) [212] 

Mr.  Casey:  Now  with  reference  to  Defendant 
United  States  of  America's  Exhibit  A-3,  we  will 
oifer  that  with  the  exception  of  the  large  pamphlet 
at  the  rear  of  this  collection  of  regulations  which 
is  entitled  ''Air  National  Guard  Regiilations,  De- 
partment of  the  Air  Force,  Washington  752"  which 
has  nothing  whatsoever  to  do  with  the  matter  in 
issue,  so  we  would  offer 

The  Court:  I  can't  tell  that,  but  so  far  as  I  am 
concerned  you  can  put 

Mr.  Dovell :  That  is  satisfactory  to  the  Govern- 
ment, your  Honor.  That  hasn't  anything  to  do  with 
it  but  at  the  same  time  it  is  in  the  same  office  so  it 
had  to  be  certified. 

The  Court:  Wliy  don't  you  take  it  out  at  a  con- 
venient time,  take  it  out  ? 

Mr.  Dovell :  Certification  is  made  upon  all  the 
documents  that  are  contained  in  that. 

The  Court:  Physically  remove  the  thing  at  some 
convenient  time  because  we  are  going  to  have 
enough  material  in  this  record  that  is  not  pertinent 
without  adding  further,  so  if  you  both  agree  that  it 
has  got  nothing  to  do  with  it,  why  take  it  out  and 
you  can  keep  it  as  a  souvenii-  or  read  it  for  your 
vacation  this  summer  or  something  of  that  kind. 

Mr.  Casey:     Thank  you,  your  Honor.  [213] 
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The  Court:    All  right. 
Mr.  Casey:     Is  it  so  admitted  on  that? 
The  Court:     Yes,  it  is. 

(Defendant's  Exhibit  A-3  admitted  in  evi- 
dence.) 

Mr.  Casey:  I  believe  your  Exhibit  4  con- 
tains  

The  Court :     It  would  be  A-4,  of  course. 

Mr.  Casey:  Excuse  me,  Government's  Exhibit 
A-4,  that  contains  older  regulations  on  the  same 
thing. 

Mr.  Dovell:  I  think  that  contains  that  NGB 
circular  4  which  many  of  the  cases  refer  to. 

Mr.  Casey:  Yes,  although  not  in  force  at  the 
time,  it  w^ould  undoubtedly  be  helpful  to  the  Court 
because  some  of  the  prior  cases  were  decided  with 
reference  to  that. 

The  Court:     I  see. 

Mr.  Casey:  With  that  understanding  we  will 
offer  Defendant's  Exhibit  A-4. 

The  Court:  All  right,  let's  admit  it  under  the 
same  understanding.  It  is  admitted  and  it  will  be 
incumbent  upon  counsel  to  point  out  those  portions 
of  it  that  the  Court  should  consider. 

Mr.  Casey:     Thank  you,  your  Honor. 

(Defendant's  Exhibit  A-4  admitted  in  evi- 
dence.) 

The  Court:  Is  there  anything  further  of  Gen- 
eral [214]  Stevens? 
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Mr.  Casey :  Yes,  your  Honor,  I  wanted  those  so 
I  could  speak  to  him  about  regulations. 

The  Court:     Very  well. 

Q.  Directing  your  attention,  sir,  to  the  Depart- 
ment of  the  Army,  S.R.,  what  is  an  S.R.  ? 

A.     Special  regulations. 

Q.  Department  of  the  Army  Special  Regulation 
20-10-8  issued  July  21,  1949,  if  you  like,  sir,  I  will 
read  it : 

"Special  Regulation  20-10-8,  21  July,   1949.'' 
In  paragraphs  7  and  8,  pages  7  and  8,  subparagraph 
12,  entitled  ''Administrative  Assistant": 

''With  respect  to  the  administrative  assistant  the 
inspector  general  should  ascertain  whether  (a)  the 
position  has  been  specifically  authorized,  (b)  he  has 
proved  himself  qualified  in  the  job  specifications 
for  this  position,  (c)  additional  duties  interfere 
with  his  primary  duties,  (d)  he  works  the  required 
nmnber  of  hours,  (e)  his  federal  i^ay  is  mthin  the 
j)rescribed  lunits,  (f)  he  shares  his  pay  with  others 
which  is  contrary  to  regulations." 

Then  subparagraph  13  following  that  directly  en- 
titled "Caretaker." 

"With  respect  to  the  caretaker  the  matters  [215] 
to  be  determined  are  the  same  as  those  required 
with  respect  to  the  administrative  assistant." 

Are  you  generally  familiar  with  those  require- 
ments and  regulations  as  applicable  to  the  inspec- 
tor general? 

A.     Not  generally,  no.  I  am  certain  that  if  they 
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found  any  irregularities  it  certainly  would  be  in  the 
inspector  general's  report.  I  am  certain  of  that. 

Q.  Now,  how  often  does  the  inspector  general 
inspect  the  National  Guard? 

A.  Each  unit  once  each  year  unless  the  unit 
should  be  shown  as  unsatisfactory.  Then  it  is  given 
a  six-month  probationary  period  and  reinspected 
by  the  inspector  general.  If  it  is  not  satisfactory  at 
that  time  or  better,  federal  recognition  is  with- 
drawn. 

Q.  With  respect  to  inspection  of  the  caretakers 
by  the  inspector  general  and  the  inspector  general's 
reports,  what  happens  to  the  written  report  pre- 
pared by  the  inspector  general  ? 

A.  Well,  the,  the  regular  report  is  sent  to  the 
unit  showing  all  of  the  discrepancies  noted  and 
commendations  and  so  on,  and  so  forth.  The  unit 
must  endorse  that  back  through  my  headquarters 
to  the  headquarters  who  sent  out  the  inspector 
general  giving  their  reasons  why  they  were  wrong 
or  had  failed  to  comply  in  certain  places  and  [216] 
what  they  were  going  to  do  about  it  and  how  long 
it  takes  to  correct  the  deficiencies.  That  is  received 
in  my  headquarters  and  we  further  endorse  it  that 
we  will  see  that  they  do  the  things  they  said  they 
were  going  to,  and  mail  it  on  forward  to  the  in- 
spector general's  office. 

Q.  Now,  does  that  inspection  b}^  the  inspector 
general  also  include  the  inspection  of  the  vehicles, 
trucks,  trailers  themselves? 

A.     That  is  right. 

Q.     Down    to    whether    they    are    operating    in 
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proper  condition?  A.     (Nods  head.) 

Q.     Brake  connections? 

A.  Well,  there  had  been  some  doubt  in  my  mind 
as  to  whether,  unless  this  inspector  general  hap- 
pened to  be  looking  for  that  particular  thing,  as  to 
whether  he  would  take  a  special  look  at  this  thing, 
especially  at  a  time  when  they  were  just  changing 
over.  He  might  or  he  might  not. 

Q.  Well,  all  of  these  inspector  general  reports 
in  any  event  come  over,  through  your  desk,  do  they 
not  ?  A.     That  is  right. 

Q.  Well,  prior  to  this  accident  on  March  11, 
1953,  have  you  ever  been  told  by  a  representative 
of  the  inspector  general's  office.  Department  of  the 
Army,  or  have  you  ever  [217]  seen  any  report  made 
by  the  inspector  general's  department  of  the  regu- 
lar Army  criticizing  the  units  of  the  Washington 
State  National  Guard  or  your  headquarters  for 
your  use  of  the  unit  caretaker? 

A.  We  have  never,  we  have  never  been,  we  have 
never  had  any  difficulties  that  way. 

Q.     You  have  never  received  any  criticism? 

A.     No,  we  haven't  had  any. 

Q.  Have  you  ever  been  advised  orally  or  in  writ- 
ing by  the  inspector  general's  department  regard- 
ing additional  duties  being  performed  by  unit  care- 
takers? A.     Not  to  m}^  knowledge. 

Q.  Well,  if  there  were  such  an  objection  it 
would  be  brought  to  your  knowledge,  would  it  not? 

A.  It  probably  would  be  with  the  exception  that 
I  am  gone  sometimes  and  the  assistant  adjutant 
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general  handles  affairs  while  I  am  gone.  It  is  pos- 
sible but  I  think  hardly  probable  that  such  a  thing 
occurred. 

Q.  Highly  unlikely  would  be  perhaps  a  way  to 
phrase  it.  A.     Unlikely. 

Q.  Well,  now,  I  believe  a  little  while  ago  before 
I  started  olf  at  a  tangent,  wt  were  talking  about  the 
advisor}^  personnel  both  in  your  headquarters  and 
in  the  units  who  were  regular  army  personnel  there 
in  advisory  [218]  capacity,  is  that  coiTect? 

A.     That  is  right. 

Q.  Now,  do  those  advisory  personnel,  are  they 
familiar  with  the  duties  of  these  caretakers? 

A.     Yes. 

Q.  Are  they  familiar  with  the  duties  of  the  peo- 
ple in  Camp  Murray  issuing  equipment? 

A.    Yes. 

Q.  Do  they  maintain  a  pretty  close  look  at  all 
of  those  functions'?  A.     Yes,  they  do. 

Q.  Do  you  know  of  your  own  knowledge  whether 
those  advisory  personnel,  regular  army  personnel 
on  and  prior  to  March  of  1953  knew  that  unit  care- 
takers were  coming  to  Camp  Murray  to  pick  up 
equipment?  A.     They  did. 

Q.  Did  you  ever  hear  any  objection  either  orally 
or  in  writing  from  any  of  those  regular  army  su- 
pervisory personnel?  A.     None. 

Q.  Now,  with  reference  to  medical  care  and 
treatment  for  unit  caretakers,  what  generally  is  it? 
Do  the  regulations  provide  in  that  regard? 

A.  Well,  if  he  is  near  a  federal  installation  he 
is  taken  care  of  there  and  in  small  towns  like,  w^e 
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will  say,  [219]  Wenatchee,  Okanogan,  places  like 
that,  there  are  certain  doctors  which  are  named  to 
which  he  may  go  in  case  of  injury  or  sickness. 

Q.  Is  there  a  written  directive  that  says  that  if 
the  federal  civilian  personnel,  these  caretakers,  are 
injured  in  the  course  of  their  duties  as  a  caretaker 
at,  say,  Ellensburg,  is  there  a  list  of  doctors  in 
Ellensburg  to  whom  they  will  go? 

A.     That  is  right. 

Q.     And  what  will  that  doctor  do  with  his  bill? 

A.  It  will  be  sent  to  the  U.  S.  P.  &  F.  O.  for 
payment,  who  will  process  it. 

Q.  Now,  let's  assume  that  a  National  Guards- 
man in  the  course  of  his  duties  as  a  National 
Guardsman  on  drill  time  or,  yes,  when  he  is  getting 
actual  pay  for  drill  time  is  in  Ellensburg  and  he  is 
injured,  what  happens  to  him? 

A.  He  would  be  taken  care  of  by  any  doctor  that 
could  be  gotten  as  quickly  as  possible  and  would  be 
sent  to  the  nearest  hospital  if  it  were  serious  enough 
regardless  of  where  it  might  be,  and  as  soon  as 
possible  be  transferred  to  Madigan  Hospital. 

Q.  AVould  that  National  Guardsman  in  my  lat- 
ter example  be  going  to  the  doctors  who  are  on  this 
list  prescribed  for  caretakers? 

A.  Well,  not  necessarily.  In  a  small  town,  it 
may  [220]  be  the  same  one,  but  not  necessarily.  The 
whole  thing  is  handled 

Q.  Any  doctor  for  the  National  Guardsman,  is 
that  correct?  A.     That  is  light. 
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Q.  But  the  specific  doctors  on  the  list  for  tlie 
caretakers  *? 

A.  No,  he  wouldn't  be  required  to  go  to  those; 
any  doctor. 

Q.  The  National  Guardsman  wouldn't  be  re- 
quired to  go  to  those  ?  A.     That  is  right. 

Q.  Now,  in  Seattle,  assuming  that  a  unit  care- 
taker were  injured  while  in  the  course  of  his  duties 
as  a  unit  caretaker,  where  would  he  go? 

A.  Well,  I  believe  the  installation  is  the  Marine 
Hospital  named  in  that  city. 

Q.  That  is  designated  in  some  directive  or  regu- 
lation that  comes  down  from  Washington,  D.  C., 
isn't  if?  A.     That  is  right. 

Q.  Now,  sir,  what  is  the  status  of  property,  let's 
say  trucks,  2i/2-ton  trucks  that  are  in  the  possession 
of  the  Washington  National  Guard,  under  what  cir- 
cumstances are  they  there? 

A.  Well,  the  National  Guard  must  be  equipped 
the  [221]  same — must  conform  to  the  same  Table 
of  Organization,  it  may  be  reduced  slightly,  and 
the  same  Table  of  Equipment  as  the  regular  Army 
in  the  event  of  an  emergency  so  that  it  fits  right 
into  the  army  organization. 

Q.  Is  it  a  proper  statement  to  say  that  equip- 
ment is  loaned  to  the  National  Guard  by  the  United 
States'? 

A.  No.  Yes  and  no,  perhaps.  To  make  that  a 
little  clearer  I  might  say  that  the  Congress  ap- 
propriates money  to  the  Department  of  the  Army 
for  the  procurement  of  National  Guard  vehicles 
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for  the  use  of  the  National  Guard.  We  are  a  little 
better  off  than  the  other  reserve  components  in 
that  this  money  is  earmarked  and  must  buy  equip- 
ment for  it.  That  is  why  we  have  it  instead  of  their 
spending  it  in  some  fort  instead  of  taking  care  of 
their  reserves.  And  it  is  earmarked  for  the  National 
Guard. 

In  the  event  of  an  emergency  such  as  the  Korean 
emergency,  they  withdrew  about  fifty  per  cent  of 
the  National  Guard's  equipment  and  used  it  in  the 
army.  They  had  to  have  it. 

Q.  When  equipment  in  possession  of  the  Na- 
tional Guard  becomes  obsolete  or  wears  out,  re- 
ferring specifically  to  trucks  and  heavy  equipment, 
where  does  it  go? 

A.  Well,  it  is  returned  to  the  regular  army.  For 
instance,  m  the  case  of  our  trucks  here  they  were 
turned  in  to  Mt.  Rainier  Ordnance  Depot.  [222] 

Q.    That  is  the  regular  army  depot,  is  it? 

A.     That  is  right. 

Q.  Well,  now,  regarding  this  question  on  trucks 
being  turned  in,  are  you  familiar  with  regulations 
requiring  the  turn-in  of  World  War  II  2^-ton 
trucks  some  time  in  the  last  several  years? 

A.    Yes. 

Q.  Well,  up  imtil  say  1952 — to  shorten  this  a 
little  bit — you  had  214-ton  trucks  with  a  low  voltage 
electrical  system,  did  you  not? 

A.     Six  volt,  I  believe. 

Q.     That  might  be.  I  think  there  is  a  little  bit  of 
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confusion  on  the  six- volt  thing  that  Col.  Hagen  can 
clear  up. 

Mr.  Casey:  I  might  just  say  at  this  time,  with- 
out attemjDting  to  testify,  that  we  have  talked  in 
the  pretrial  order  of,  have  referred  to  the  old  equip- 
ment as  having  six  volts  and  the  new  equipment 
as  having  twelve.  Now  I  am  advised  that  what  is 
meant  by  that  is  that  when  we  say  twelve  now,  we 
mean  that  these  new  vehicles  have  two  twelve-volt 
batteries  which  are  hooked  up  in  series  together, 
and  I  assume  that  that  means  a  total  of  twenty- 
four  volts.  Now  Col.  Hagen  can  clear  that  up  be- 
cause he  is  the  man  right  next  to  it  and  it  may  be 
that  the  former  trucks  were  two  sixes,  making  it 
twelve,  although  we  are  a  little  [223]  indefinite  on 
that  until  he  gets  here,  but  in  any  event  the  new 
truck  is  double  what  the  old  trucks  were,  whatcA^er 
that  might  happen  to  be. 

Q.  (Continuing) :  Now,  did  you  receive  an 
order  from  the  Department  of  the  Army  regarding 
the  turn-in  of  the  old  2%-ton  trucks  with  the  low 
voltage?  A.     AYe  did. 

Q.  Now,  the  old  2i/2-ton  trucks  were  the  low 
voltage,  they  were  used  directly  to  haul  when  they 
were  hauling  trailers,  to  haul  these  trailers,  were 
they  not"?  A.     They  were. 

Q.  And  were  there  brake  connections  between 
the  old  truck  and  the  trailer?  A.     There  was. 

Q.     Were  those   electrical  brake  connections? 

A.     They  were. 

Q.     Did  they  have  some  type  of  conversion  unit 
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which  permitted  those  electrical  connections  on  the 
truck  and  trailer  to  be  fastened  together  and  oper- 
ate together? 

A.  They  were  mmecessary  conversion  on  the 
old  trailer.  The  brakes  on  the  trailer  in  the  old 
system  worked  together  without  conversion. 

Q,  And  under  that  braking  system,  would  the 
driver  in  the  cab  of  the  truck  apply  the  brake  and 
would  that  brake  affect  equally  the  wheels  on  the 
truck  and  the  trailer?  [224] 

A.     So  far  as  I  know  it  did,  yes. 

Q.  Do  you  know  about  what  time  the  order  was 
received  requiring  the  turn-in  of  equipment,  the 
2y2-ton  trucks? 

A.  I  don't  remember,  but  it  seems  December  of 
1952  as  near  as  I  can  guess. 

The  Clerk:  Plaintiffs'  Exhibit  Number  24  has 
been  marked  for  identification. 

(Plaintiffs'  Exhibit  24  marked  for  identifi- 
cation.) 

Q.  Sir,  handing  jow  Plaintiffs'  Exhibit  24  for 
identification,  which  is  a  photostatic  copy  of  what 
purports  to  be  a  Department  of  the  Army  and  Air 
Force  National  Guard  Bureau  directive  from  Wash- 
ington, D.  C,  dated  14  March,  1952,  entitled  *'NG- 
ARLR  451,  General  Subject,  Replacement  of 
World  War  II  Vehicles,"  I  will  ask  you  whether 
after  you  have  examined  it,  whether  that  is  the 
order  that  was  received  from  the  United  States  of 
America  directing  the  turn-in  of  old  World  War 
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II  2%-ton  trucks?  A.     Yes,  it  is. 

Q.  And  was  that  order  received  by  you  immedi- 
ately after  its  issuance? 

A.  Well,  I  don't  know  exactly  how  soon  it  was 
received,  but  ordinarily  within  two  weeks  of  the 
date. 

Q.  And  upon  receipt  of  that  order  from  the 
United  States  of  America,  did  you  proceed  to  com- 
ply with  it?  [225]  A.    We  did. 

Q.  Was  there  any  change  made  at  that  time  by 
the  United  States  of  America  in  the  Table  of  Equip- 
ment for  the  units? 

A.  I  don't  know  of  the  specific  changes.  There 
may  have  been  some. 

Q.  AVould  it  require  a  change  of  Table  of  Equip- 
ment to  get  a  new^  truck  from  an  old  truck? 

A.    Well,  not  necessarily. 

Q.  Just  be  a  turn-in  of  one  and  a  picking  up  of 
the  other,  is  that  about  it? 

A.  If  there  was  any  extra  equipment  that  came 
with  it,  it  would  require  a  change. 

Mr.  Casey:    We  will  offer  Plaintiff's  Exhibit  24. 

Q.     Sir,  in  the,  upon  the  turning  in 

The  Court:     Any  objection? 

Mr.  Dovell:  Your  Honor,  these  exhibits  were 
supposed  to  be  available  at  the  time  of  pretrial 
order  to  be  examined,  but  I  haven't  any  objection. 

The  Court:     Very  well,  24  is  admitted. 

(Plaintiffs'  Exhibit  24  admitted  in  evidence.) 
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Mr.  Casey:  I  might  say  wc  didn't  know  about  it 
ourselves  at  that  time. 

The  Court:  It  is  all  right.  It  is  all  right,  [226] 
go  ahead. 

Q.  (Continuing)  :  Sir,  directing  your  attention 
to  this  paragraph  in  Plaintiffs'  Exhibit  24,  para- 
graph 3,  which  states: 

''The  259  World  War  II  trucks,  2yo-ton 
cargo,  presently  on  hand,  will  be  utilized  by 
units  of  your  state  for  summer  field  training. 
Upon  completion  of  summer  field  training  and 
not  later  than  31  July,  1952,  these  trucks  will 
be  shipped  to  Mt.  Rainier  Ordnance  Depot." 

I  will  ask  you  whether  that  order  was  carried  out 
by  you? 

A.     To  the  best  of  my  knowledge  it  was. 

Q.  Did  you  have  any  discretion  in  the  carrying 
out  of  this  order  dated,  which  is  Plaintiffs'  Ex- 
hibit 24?  A.     None  whatsoever. 

Q.  I  note  that  paragraph  6  of  Plaintiffs'  Ex- 
hibit 24  requires  also  the  turning  in  of  spare  parts, 
tools,  accessories,  modification  kits,  equipment,  win- 
terization  units  to  ordnance  distribution  depot.  Was 
that  carried  out? 

A.     It  was  to  the  best  of  my  knowledge. 

Q.  Well,  then,  what  were  these  two,  what  re- 
placed these  259  World  War  II  21/2-ton  trucks? 

A.  New  trucks  became,  were  being  shipped  to 
us  later. 

Q.     Now,    with    the— strike    that.    Did   the    259 
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World  War  II  [227]  21/2-ton  trucks  referred  to  in 
Plaintiffs'  Exhibit  24  comx^rise  substantially  all  of 
the  2%-ton  trucks  you  had  of  the  old  tinicks? 

A.  All  that  remained.  You  see,  we  had  given 
about  fifty  per  cent  of  our  trucks  back  to  the  army 
prior  to  that  for  use  in  the  Korean  situation  and 
so  far  as  I  know  that  was,  that  constituted  what  re- 
mained in  the  Washington  National  Guard. 

Q.  March  14th  you  still  had  259  old  2y2-ton 
trucks  and  those  you  had  to  turn  in  by  July  31, 
1952?  A.     (Nods  head.) 

Q.  Now,  these  259  trucks  we  are  talking  about, 
they  were  the  low  voltage  electrical  system  trucks, 
is  that  correct  ?  A.     That  is  right. 

Q.  Now,  did  you  retain  the  old  trailers  that  you 
had? 

A.  We  had  many  of  the  old  trailers  and  espe- 
cially trailers  of  the  type  which  carried  detectors 
generally. 

Q.  In  other  words,  the  big  four-wheel  trailers, 
those  were  kept?  A.     Right. 

Q.  You  were  not  ordered  to  turn  those  in,  were 
you  ?  A.     No. 

Q.  Well,  now,  when  you  received — or  did  you 
start  receiving  the  replacement  214-ton  trucks  im- 
mediately after  you  [228]  turned  in  the  old  ones? 

A.  I  believe  we  received  some  before  we  got  rid 
of  all  the  old  ones.  As  I  remember  it  we  received 
quite  a  goodly  number  before  we  turned  in  all  the 
old  trucks  and  the  rest  afterwards. 
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Q.  You  were  in  the  courtroom  while  Capt.  Wub- 
bens  was  testifying  this  morning,  were  you? 

A.     Yes. 

Q.  Did  you  hear  his  testimony  that  during  the 
active  federal  military  service  of  the  770th  at  Han- 
ford,  prior  to,  I  guess  it  ended  in  July  of  1952, 
that  prior  to  that  time  they  had  turned  in  some  of 
the  old  2%  tons  with  the  low^  voltage  and  had  re- 
ceived some  of  the  new  214  tons  with  the  higher 
voltage  ? 

A.  Yes,  that  is  true,  but  the  army  received  the 
equipment  ahead  of  us  and  he  was  in  the  regular 
service  at  that  time. 

Q.     Oh,  I  see.  Well,  now,  the 

The  Court:     Is  that  a  good  breaking  point? 

Mr.  Casey:     Any  time. 

The  Court:  I  think  we  ought  to  have  a  little 
recess.  We  will  have  a  little  recess  now  of  about 
ten,  fifteen  minutes,  something  of  that  kind. 

(Whereupon  at  10:40  o'clock  a.m.  a  recess 
was  had  until  10:55  o'clock  a.m.  [229]  at  which 
time  respective  counsel  being  present,  witness 
Stevens  resumed  the  stand  for  continued  direct 
examination  by  Mr.  Casey,  and  the  following 
proceedings  were  had,  to  wit.) 

The  Court:    Ready  to  proceed?  Go  ahead. 

Q.  At  the  close  of  the  session  we  were  discussing 
this  change-over  equipment.  Upon  issue  to  the  Na- 
tional Guard  by  the  United  States  of  the  new  21/^- 
ton  trucks  Avith  the  higher  voltage,  were  you  re- 
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quired  to  use  those  trucks  to  perform  your  mission  ? 

A.     We  were. 

Q.  Were  you  ordered  to  use  those  trucks  by  the 
United  States  in  the  performance  of  your  mission? 

A.  Well,  there  was  not  a  specific  order  but  we 
are  required  under  the  law  to  train  these  troops  the 
same  as  they  are  trained  in  the  regular  service  and 
to  use  the  same  equipment,  so  under  that,  with 
that  particular  understanding,  we  w^ere  ordered  to 
do  so. 

Q.  Now,  was  it  necessar}^  that  the  four-wheel 
trailer  be  pulled  by  the  2i/2-ton  truck  to  perform 
the  mission  of  the  unit?  A.     It  was. 

Q.  At  the  time  you  were  issued  the  new  2i/2-ton 
trucks,  did  they  have  any  conversion  units  which 
would  permit  them  being  used  with  the  four-wheel 
trailers  so  the  four-wheel  [230]  trailers  would  have 
brakes'?  A.     They  were  not  available. 

Q.  When  were  these — and  we  will  call  them  con- 
version units — when  were  these  conversion  units 
made  available? 

A.  I  can't  answer  that  because  I  don't  know, 
but  it  was  quite  some  time  later  after  we  had  re- 
ceived the  new  trucks  and  had  been  using  them  for 
some  time. 

Q.  Well,  sir,  to  refresh  your  recollection,  I  will 
hand  you  Department  of  the  Army  and  Air  Force 
National  Gruard  Bureau  bulletin,  dated  10  Febru- 
ary, 1954,  Volume  5,  No.  8,  and  direct  your  atten- 
tion to  page  5  of  that  bulletin  in  Section  5  and  it 
is  paragraph  8  in  the  middle  of  the  page,  and  ask 
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you  if  that  refreshes  your  recollection  as  to  when 
these  conversion  units  for  the  new  2%-ton  trucks 
were  made  available  to  the  National  Guard  by  the 
United  States.  Well,  it  states  that: 

''The  following  kits  are  now  available  upon 
requisition  at  the  appropriate  distribution 
depot." 

And  goes  ahead  and  lists  the  kits,  the  new  conver- 
sion kits  for  2%'s  to  use  with  the  old  trailer. 

A.  They  were,  however,  the  actual  receipt  of 
these  was  some  time  after,  quite  some  time  after 
the  date  of  this  particular  directive. 

Q.     That  directive  was  what  again'?  [231] 

A.     10  February,  1954. 

Q.  Well,  now,  from  the  time  of  your  receipt  of 
the  new  2%-ton  trucks  until  some  time  in  1954,  did 
the  2%-ton  trucks  with  the  higher  voltage  operate 
with  the  old  four-wheel  trailers  without  any  brake 
connection  between  the  two?  A.     They  did. 

Q.  Was  that  useage  required  in  order  to  per- 
form your  mission?  A.     It  was. 

Q.  Would  those  conversion  units  come  under  the 
classification  of  automatic  type  issue? 

A.     They  would. 

Q.     During 

A.  However,  excuse  me.  This  says  here  that  they 
are  available  upon  requisition  so  I  presume  that 
Col.  Hagen,  the  USPFO,  did  requisition  the  kits. 

Q.  But  it  would  be  after  February,  1954,  the 
date  of  that  directive? 
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A.     Yes,  it  would  be;  it  would  be. 

Q.  Sir,  do  you  know  of  your  own  knowledge 
whether  the  United  States  of  America,  the  regular 
army,  was,  during  this  period,  say,  from  the  middle 
of  1952  until  some  time  in  1954,  operating  new 
2%-ton  trucks  with  the  old  trailers  with  no  pos- 
sible brake  connections  between  the  two?  [232] 

A.  I  am  satisfied  that  there  was  a  period  in 
which  they  did  so  although  they  would  receive  these 
kits  before  the  National  Guard  would,  in  all  proba- 
bilities. 

Q.  Was  it  required  in  the  performance  of  your 
mission  that  the  2%-ton  trucks  pull  these  four- 
wheel  trailers  on  the  public  highways  of  the  State 
of  Washington? 

A.  That  is  right ;  there  is  no  other  way  of  trans- 
porting a  trailer  from  one  place  to  the  other, 

Q.  And  on  March  11,  1953,  the  date  of  this  ac- 
cident, was  it  required  that  the  four-wheel  trailer 
be  pulled  by  a  new  2i/2-ton  truck  ?  A.     It  was. 

Q.  And  was  it  on  that  date  required  in  order 
to  perform  the  mission  that  the  old  2^-ton  truck 
be  pulled — strike  that.  Was  it  required  on  the  date 
of  the  accident  that  the  old  four-wheel  trailer  be 
pulled  by  the  new  2%-ton  truck  without  any  brakes 
between  the  two? 

A.  We  deemed  it  so  because  the  training  of  that 
unit  depended  on  their  having  this  director. 

Q.  Wasn't  it  tiTie  there  wasn't  any  other  way 
to  pull  the  trailer?  A.     None  that  I  know  of. 

Q.     The  new  trucks  were  automatic  issue  to  the 
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unit,  were  they  not  ?  A.     They  ^Yere.  [233] 

Q.  And  the  trailers  were  always  an  automatic 
issue  to  the  unit,  were  they  not  ? 

A.     Yes,  we  had  them  for  quite  some  time. 

Q.  They  w^ere  part  of  the  Table  of  Equipment 
materiel  for  the  unit?  A.    Right. 

Q.  Sir,  are  National  Guardsmen  under  your 
command  covered  by  the  State  of  "Washington 
Workmen's  Compensation  Act? 

A.     Not  as  National  Guardsmen. 

Q.  Do  National  Guardsmen  take  the  federal 
loyalty  oath  in  the  same  form  that  the  members  of 
the  Army  of  the  United  States  do? 

A.     They  do. 

Q.  Well,  who  at  Camp  Murray  is  in  charge  of 
determining  whether  equipment  being  released  by 
Camp  Murray  to  the  various  units  is  in  safe  condi- 
tion for  travel  on  the  highway? 

A.  Well,  I  presume  it  possibly  could  come  all 
the  way  l^ack  to  me,  but  Col.  Hagen,  the  U.  S.  P. 
&:  F.  O.,  is  the  man  wlio  determines  as  a  rule. 

Q.  Well,  now,  prior  to  March  11th  of  1953,  had 
you  made  attempts  to  obtain  the  electrical  conver- 
sion equipment  between  the  new  trucks  and  the  old 
trailers  ? 

A.  That  was  handled  by  Col.  Hagen  and  I  am 
certain  [234]  that  he  did  make  every  effoi*t  to  get 
these  and,  if  my  memory  serves  me,  there  was  con- 
siderable arguing  back  and  forth  as  to  what  we 
were  to  do  and  finally  the  decision  was  that  we 
would  have  to  use  the  equipment  without  the  kit. 
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Q.  You  couldn't  perforai  your  mission  without 
using  it,  wasn't  that  the  reason? 

A.     That  is  right. 

Q.  And  you  couldn't  get  it  because  the  army 
didn't  give  it  to  you,  isn't  that  right? 

A.     That  is  right. 

Q.  Sir,  on  March  11, 1953,  who  was  the  employer 
of  Sergeant  Brown  of  Battery  C  of  the  770th? 

A.  Well,  the  direct  employer  was  the  battery 
commander,  of  course,  but  the  authority  came  all 
the  way  doA\Ti  from  Secretaiy  of  the  Army  through 
my  headquarters. 

Q.  And  did  all  the  authority  relevant  to  his  hir- 
ing, firing,  working  hours,  parallel  to  civilian  serv- 
ice benefits,  leave  and  sick  leave  come  down  from 
the  Secretary  of  the  Army?  A.     It  does. 

Q.    And  it  did  on  that  date,  isn't  that  tioie? 

A.     It  did. 

Mr.  Dovell:  I  object  to  that  on  the  ground  it  is 
a  conclusion  and  the  legal  opinion  of  this  [235] 
witness. 

The  Court:  Well,  I  think  there  may  well  be 
some  merit  in  that.  Those  questions  involve  mixed 
questions  of  fact  and  law.  However,  I  will  leave  the 
answer  stand  for  such  value  as  it  may  have.  Of 
course  the  opinion  of  the  witness  as  to  a  legal  mat- 
ter would  not  be  admissible.  On  the  other  hand, 
the  source  of  authority  by  which  Brown  was  em- 
ployed, supervised  in  his  employment,  might  be 
considered  a  question  of  fact  and,  therefore,  sub- 
ject of  testimony  by  this  witness  who  is,  of  course, 
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highly  competent  to  testify  on  the  subject  if  it  is  a 
subject  for  testimony.  Accordingly,  I  will  allow  the 
answer  to  stand.  Overrule  the  objection. 

Q.  Sir,  does  the  State  of  Washington  provide 
insurance,  liability  insurance,  for  vehicles  operated 
by  the  State  of  Washington'?  A.     It  does. 

Q.  On  March  11,  1953,  did  the  State  of  Wash- 
ington provide  insurance  for,  that  is,  liability  in- 
surance, on  the  2V2-ton  truck  that  was  operated  by 
Brown  in  this  accident  ?  A.     No. 

Q.     Sir,  handing  you  Government  Exhibit  1 

The  Court:     A-1. 

Q.  (Continuing) :  Sir,  handing  you  Defendant 
United  States  of  America's  Exhibit  A-1,  being 
photostatic  copies  of  letter  from  D.  K.  MacDonald 
&  Co.,  insurance  brokers,  and  [236]  policies  wdth 
General  Insurance  Company  of  America  and  with 
particular  reference  to  page  4  of  that  exhibit,  I  will 
ask  you  with  reference  to  the  National  Guard  on 
March  11,  1953,  what,  if  any,  vehicles  were  covered 
by  public  liability  and  property  damage  insurance 
by  the  State  of  Washington'? 

A.  The  vehicles  that  were  purchased  from  the 
state  funds  were  covered  and  certain  trucks  issued 
by  the  United  States  Government  to  the  National 
Guard,  but  which  were  used  for  strictly  state  pur- 
poses were  covered  in  that  insurance. 

Q.  Can  you  describe  from  that  exhibit  what 
those  vehicles  were  and  how  many  of  them  were 
what 

The  Court:     Isn't  the  amount  in  the  exhibit? 
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Mr,  Casey:  Only  by  number  of  vehicles,  your 
Honor. 

The  Court:    Go  ahead,  all  right,  just 

Mr.  Dovell:  I  am  going  to  object  to  interpreta- 
tion of  this  policy  because  there  is  a  legal  question 
here  of  what  cars  or  automobiles  are  covered  by 
this  policy.  One  contention  may  be  that  all  property 
is  covered.  Another  contention  may  be  that  just 
state-owned,  but  that  is  an  interpretation  of  the 
policy  and  the  policy  speaks  for  itself. 

The  Court:  Right  at  the  moment  the  question 
that  is  being  presented  at  this  moment  is  to  de- 
scribe certain  [237]  vehicles  enumerated  in  the 
exhibit.  I  think  that  is  the  question. 

Mr.  Casey:     That  is  the  question,  your  Honor. 

The  Court:  Well,  if  the  witness  knows  the  an- 
swer to  that  he  may  give  it,  describe  certain  ve- 
hicles. 

A.  Five-passenger  automobiles  or  sedans  which 
are  used  by  people  who  are  paid  from  state  funds 
in  their  travel  throughout  the  State  of  Washington 
in  the  supervision  of  the  National  Guard. 

Q.  That  wouldn't  include  unit  caretakers, 
would  it? 

A.  No.  Six  trucks.  Now  we  use  certain,  the  Fed- 
eral Government  allows  the  state  to  strictly  use 
certain  trucks  for  the  use  on  the  reservation,  we 
will  sa}^,  and  for  our  big  installations  like,  for  in- 
stance, one  of  these  trucks  is  used  by  our  custodian 
of  the  armory  in  Seattle  for  the  purpose  of  hauling 
garbage  and  ashes  and  such  things  as  that.  I  can't 
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tell  you  exactly  what  each  of  these  six  trucks  were. 
One  of  them  is  a  panel  truck  purchased  by  the 
state  which  is  used  by  our  maintenance  crew.  An- 
other truck  is  a  state  purchase  truck,  a  dump  truck 
which  we  use  in  hauling,  filling  our  various  in- 
stallations in  the  state.  Two  others  are  pick-up 
trucks  purchased  by  the  state.  Now  we  go  dow^n  to 
the  number  it  shows,  one  trailer-type  unit,  and  that 
is  the  big  trailer,  to  the  best  of  my  knowledge,  the 
big  trailer  which  we  use  to,  for  hauling  [238]  ex- 
tremely heaA^  stuff  like  boilers  and  very  heavy 
equipment  which  we  have  to  transport  over  the 
roads,  for  instance,  bulldozers.  In  some  cases  we. 
would  haul  even  our  road  grader  on  them. 

Q.  Sir,  are  the  trucks  listed  in  there,  do  they 
bear  Washington  State  license  plates'? 

A.     They  do. 

Q.  All  the  trucks  covered  under  that  policy  bear 
Washington  State  license  plates'? 

A.     They  do. 

Q.  Do  any  of  the  trucks  and  trailers  in  the 
units.  Battery  C,  for  example,  of  the  770th,  bear 
Washington  State  license  plates?  A.     No. 

Q.  As  a  matter  of  fact,  one  of  the  vehicles  on 
this,  in  that  list  you  have  there  is  used  by  the  state 
painter,  isn't  if?  A.     That  is  right. 

The  Court:  Now,  this  exhibit  has  been  referred 
to  but  not  yet  admitted  in  evidence. 

Mr.  Casey:  Well,  if  your  Honor  please,  I  be- 
lieve that  was  admitted  into  evidence  as  the  De- 
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fendant  United  States  of  America  Exhibit  1-A  in 
the  pretrial  order. 

The  Court:     All  right,  fine;  thank  you. 
Mr.  Casey :    I  have  no  further  questions.  [239] 
The  Court:     Cross-examine,  Mr.  Dovell. 

Cross-Examination 
By  Mr.  Dovell : 

Q.  General,  are  you  a  state  officer  or  a  federal 
officer?  A.     I  hold  a  dual  status. 

Q.     What  active  status  do  you  hold? 

A.  I  am  a  federally  recognized  Brigadier  Gen- 
eral in 

Q.  I  mean,  in  your  capacity  as  adjutant  general, 
are  you  an  officer  of  the  state? 

A.  I  received  my  appointment  from  the  Gov- 
ernor. I  am  a  regular  National  Guardsman  who 
have  been  called  to  full-time  duty  by  orders  of  the 
Governor. 

Q.  Then  you  are  acting  under  the  Governor  of 
the  State  of  Washington? 

A.     To  a  certain  extent. 

Q.     To  the  extent  of  your  employment? 

A.  No;  I  must  carry  out  the  orders  of  the  Gov- 
ernor and  at  the  same  time  the  rules  and  regula- 
tions which  are  handed  down  to  me  by  the  Depart- 
ment of  the  Army. 

Q.  In  carrying  out  those  rules  and  regulations 
handed  down  by  the  Department  of  the  Army,  are 
you  compelled  to  carry  out  those  directives  or  ad- 
visory orders? 
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A.  I  have  some  leeway,  but  in  general  I  must 
carry  [240]  them  out. 

Q.  Now,  if  you  did  not  carry  them  out,  what 
would  happen?  Would  you  be  court  martialed  by 
the  army? 

A.  No,  no;  they  would  withdraw.  If  I  did  not 
carry  out  the  rules  and  regulations  they  would  take 
up  the  matter  with  the  Governor  and  if  it  con- 
tinued they  would  withdraw  the  federal  recognition 
of  the  units  of  the  Washington  National  Guard. 

Q.  Isn't  that  the  only  penalty  that  would  be 
suffered  if  orders  or  directives  or  suggestions  from 
the  Department  of  the  Army  were  not  carried  out? 

Mr.  Casey:  I  object  to  the  use  of  the  term  "sug- 
gestions," if  your  Honor  please. 

Mr.  Dovell:  The  counsel  have  used  the  word 
"directive"  and  I  have  to  do  something  to  offset 
the  arginnent  that  the  General  here  is  acting 
directly  as  a  commanding  general  for  the  army. 

The  Court:  Yes.  Well,  repeat  the  question.  I 
think  it  may  be  answered.  General  Stevens  is  an 
alert  witness  and  I  am  sure  he  will  follow^  closely 
the  question  put. 

(Whereupon,  the  question  was  repeated.) 

The  Court:     You  may  answer. 
A.     The  Department  of  the  Army  could  ask  the 
Governor  for  my  dismissal.  [241] 

Q.     But  the  Governor  would  decide  upon  that? 
A.     The  Governor  would  make  the  decision. 
Q.     That  is  within  the  state  authority? 
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A.     That  is  right. 

Q.  Otherwise  if  the  Governor  didn't,  why,  the 
penalty  that  might  be  suffered  would  be  that  the 
Guard  w^ould  not  be  recognized  further  than  as  a 
State  Guard? 

A.  That  is  right;  they  would  withdraw,  they 
could  withdraw  my  federal  recognition,  also.  They 
could  withdraw  the  money  and  equipment  from  the 
State  of  Washington. 

Q.  You  recall,  General,  that  during  the  war 
there  w^as  a  number  of  us  that  served  in  the  State 
Guard  without  federal  recognition? 

A.     Yes,  sir. 

Q.  And  that  was  in  lieu  of  the  Guard  that  al- 
ready had  been  called  into  service? 

A.    Yes,  sir. 

The  Court:     Into  federal  service,  you  mean? 

Mr.  Dovell:     Yes,  in  federal  service. 

Q.  In  regard  to  this  equipment  that  is  furnished 
automatically  or  otherwise  by  the  army,  that  also 
comes  by  way  of  aiding  in  the  training  of  the  units 
of  the  Guard? 

A.  Under  the  law  the  army  prescribes  the  train- 
ing for  the  National  Guard  and  the  equipment. 

Q.  When  you  say  under  the  law,  you  mean  that 
the  army  [242]  sets  up  standards? 

A.     That  is  right,  sir. 

Q.  For  them  to  qualify  as  to  whether  they'd  be 
federally  recognized? 

A.  That  is  right,  and  whether  they  retain  fed- 
eral recognition. 
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Q.  And  if  they  do  not  comply  with  those  stand- 
ards, then  they  lost  that  federal  recognition? 

A.     Yes,  sir. 

Q.  Is  that  connect?  Bnt  they  do  not  and  they 
are  not  compelled  by  any  law  under  the  sun  to 
obtain  federal  recognition'? 

A.  Well,  the  National  Guard  is  now  listed  as 
the  first  line  of  defense  and  as  such  they  are  given 
very  defiaiite  responsibilities.  All  of  my  troops  in 
the  Washington  National  Guard  have  already  been 
assigned  many  day  missions  and  the  orders  are 
written  and  eveiything  exactly  what  they  do.  There 
is  an  agreement  between  the  state  and  the  federal 
government  in  regards  to  National  Guard. 

Q.  But  at  the  same  time  there  is  no  order  that 
compels  the  State  Guard  to  be  federally  recognized 
or  get  out  of  existence? 

The  Court:  We  know  that  to  be  a  fact  and 
whether  the  witness  says  so  or  not,  is  that  not  so? 
I  mean,  it  is  [243]  a  matter  of  law,  isn't  it? 

Mr.  Dovell:     True,  it  is  a  matter  of  law. 

Mr.  Casey:     Yes. 

Q.  (Continuing) :  So  that  when  equipment 
comes  to  you  or  to  the  Guard  and  whether  you  use 
it  or  not  is  a  matter  in  your  hands  ? 

A.     Wo  have  to  use  it  or  go  out  of  business. 

The  Court:  Go  out  of  business  to  the  extent  of 
not  getting  federal  recognition,  isn't  that  what  you 
mean,  General? 

The  Witness:     That  is  right,  or  federal  money. 

The  Court:    Yes,  but  there  wouldn't  be  anything 
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to  prevent  some  state  if  it  desired  to  equip  its  Na- 
tional Guardsmen  with  muskets  or  flintlocks  or  any 
other  thing  if  it  saw  fit?  The  state  could  do  that  if 
they  saw^  fit  to  do  it,  couldn't  they? 

The  AVitness:  Yes,  sir,  we  have  a  hundred  mil- 
lion dollars  w^orth  of  equipment  at  the  present  time. 

The  Court:  The  point  of  the  thing  being  that  in 
order  to  procure  federal  aid  through  recognition 
certain  standards  of  training,  use  of  equipment  and 
so  on  must  be  complied  with  ? 

The  Witness:     Yes,  sir,  that  is  correct. 

The  Court :  But  if  some  particular  state,  Texas, 
for  example,  decided  that  it  didn't  want  to  go  along 
with  [244]  that  program,  it  could  do  so,  couldn't  it? 

The  Witness :  Yes,  sir,  Texas  is  the  logical  state, 
sir. 

The  Court:  It  is  a  very  good  choice  of  an  ex- 
ample, I  thought. 

Q.  So,  after  all,  it  is  the  idea  of  being  supplied 
federal  funds  that  is  persuasive  to  the  fact  that 
if  you  want  to  continue  to  be  financed  you  have  to 
gain  the  recognition  of  the  federal  authorities? 

A.     That  is  correct. 

Q.  And  it  is  the  same  way  with  the  caretaker, 
the  caretaker  of  the  state  property  or  the  Guard 
property,  you  have  to  have  a  caretaker,  otherwise 
you  do  not  get  federal  recognition? 

A.  Well,  the  Federal  Govermnent  is  concerned 
about  its  equipment.  It  wants  some  one  to  look 
after  it.  I  presume  whether  it  was  in  the  hands  of 
the  National  Guard  or  where  it  was,  that  someone 
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would  be  caretaker  looking  after  it  and  paid  from 
federal  funds. 

Q.  They  want  that  office  designated  for  the  pur- 
pose of  looking  after  it  in  the  way  of  mechanical 
repair  and  the  other  duties  assigned  to  that  posi- 
tion, is  that  correct  *? 

A.  The  caretaker  does  only  minor  mechanical 
repairs.  He  does,  as  I  said  before,  what  we  term 
first  eschelon  maintenance,  about  what  the  average 
owner  does  for  his  own  [245]  car.  He  keeps  an  eye 
on  the  water  and  the  radiator  and  battery  and  tires 
and  that  sort  of  thing  and  sees  that  it  is  not  abused. 
A  great  deal  more  of  his  time  is  spent  on  taking 
care  of  rifles,  machine  gims,  blankets,  canteens  and 
all  of  the  items  of  equipment.  Then  comes  the  paper 
work  which  requires  practically  half  of  his  time. 

Q.  That  paper  work  is  papers  in  connection 
with  the  Guard?  A.     Yes. 

Mr.  Dovell:     I  think  that  is  all. 

The  Court:  Well,  of  course,  as  far  as  the  re- 
quirement of  having  a  unit  caretaker  is  concerned, 
there  is  really  not  any  distinction  between  the  re- 
quirement of  having  other  personnel  required  by 
the  Table  of  Organization  in  order  to  qualify  for 
federal  recognition,  is  there,  General*? 

The  Witness:     No,  sir. 

The  Court:  In  other  words,  the  unit  caretaker 
is  one  of  a  considerable  number  of  persons  serving 
in  various  capacities  that  the  National  Guard  unit 
must  have  in  order  to  qualify  for  the  federal  rec- 
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ognition  and  the  federal  funds  and  supplies  and 
money  and  so  on? 

The  Witness:     Yes,  sir. 

The  Court:  So  that  his  status  as  an  employee 
of  the  State  is  no  different  than  that  of  any  other 
one  of  the  considerable  number  of  persons  required 
to  serve  in  a  National  [246]  Guard  Unit  if  it  is 
going  to  conform  to  the  standards  required  for 
federal  recognition,  is  there? 

The  Witness:  He  has  to  be  a  member  of  the 
National  Guard  in  order  to  be  a  unit  caretaker. 

The  Court:  There  is  no  distinction  in  his  status 
though  as  far  as  employment  is  concerned  than  any 
other  of  the  persons  required  by  the  National 
Guard  unit,  is  there  ? 

The  Witness:    No,  sir,  I  wouldn't  say  so. 

The  Court:    That  is  all.  Do  you  have  anything? 

Mr.  Rupp:     I  have  no  questions. 

The  Court :     Very  well. 

Mr.  Casey:     I 

The  Court:     Did  you  have  something? 

Mr.  Casey:     I  have  several. 

Redirect  Examination 
By  Mr.  Casey: 

Q.  From  whom.  General,  do  you  obtain  your 
authority  to  hire  the  sixty-five  or  so  civilian  em- 
ployees of  the  National  Guard  to  which  you  made 
reference  in  your  earlier  testimony? 

A.     From  the  Governor  of  the  state. 
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Q.  From  whom  is  your  authority  derived  in  the 
hiring  of  unit  caretakers  %  [247] 

A.  Well,  it  would  come  from  the  Secretary  of 
the  Army  down  through  the  National  Guard  Bureau 
to  us. 

Q.  And  that  is  in  accordance  with  the  regula- 
tions that  have  been  referred  to  during  the  course 
of  your  testimony,  is  that  right? 

A.     Right.  [248] 


LT.  COL.  ALBERT  G.  HAGEN 
having  been  previously  sworn  on  oath,  was  recalled 
as  a  witness  on  behalf  of  the  Plaintiffs  and  testi- 
fied as  follows: 

Direct  Examination 
(Continued) 
By  Mr.  Casey: 

Q.  Will  you  state  your  full  name,  j^lease? 

A.  Albert  G.  Hagen. 

Q.  What  is  your  address,  sir? 

A.  Business  or  residential? 

Q.  Your  business  address. 

A.  Camp  Murray,  Fort  Lewis,  Washington. 

Q.  Are  you  a  member  of  the  Army  of  the  L^nited 
States,  sir?  A.     Yes,  sir. 

Q.  Where  are  you  detailed  to  duty? 

A.  Camp  Murray,  Fort  Lewis,  Washington. 

Q.  What  is  your  rank?  A.     Colonel. 

Q.  What  is  your  army  serial  number? 
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A.     0910503. 

Q.     What  is  your  branch  of  service? 

A.     Ordnance  Corps. 

Q.     What  insignia  are  you  presently  wearing  *? 

A.     Insignia  of  the  National  Guard  Bureau.  [466] 

Q.     What  is  the  significance  of  that  fact? 

A.  Well,  I  am  detailed  to  duty  to  the  Special 
Staff  of  the  United  States  with  duty  with  the  Na- 
tional Guard  Bureau  which  is  a  Special  Staff  Sec- 
tion of  the  Department  of  the  Army. 

Q.  National  Guard  Bureau  being  in  Washing- 
ton? A.     Washington,  D.  C,  that  is  correct. 

Q.  If  you  were  on  duty  as  a  colonel  in  the  Na- 
tional Guard  of  the  State  of  Washington,  what  in- 
signia would  you  now  be  wearing? 

A.  I'd  be  wearing  insignia  of  the  Ordnance 
Corps. 

The  Court:  When  you  are  on  active  service  in 
the  Army  of  the  United  States  and  assigned  to  this 
particular  duty? 

The  Witness:     That  is  correct. 

The  Court:     Yes. 

Q.     What  are  your  present  duties? 

A.  M.y  present  duties  are,  title  is  United  States 
Property  and  Fiscal  Officer.  Those  duties  include, 
number  1,  an  accountable  officer  for  all  property 
issued  to  the  Washington  National  Guard,  federal 
property,  that  is.  I  handle  all  the  supply  functions. 
I  account  for  and  handle  all  fiscal  matter,  payrolls, 
purchasing  and  contracting.  I  am  purchasing  and 
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contracting   officer.   I   am   a   transportation    [467] 
officer. 

Q.  Are  you  also  in  charge  of  the,  what  used  to 
be  known  as  the  unit  caretakers  and  what  is  now 
called  the  administrative,  supply  and  maintenance 
technicians  ? 

A.  I  have  the  funds  for  them  and  I  pay  them. 
I  certify  their  payrolls  for  payment  by  the  Finance 
Office.  They  are  hired  and  fired  by  the  discretion 
of  the  Adjutant  General.  However,  the  funds  for 
their  payment  is  administered  by  me. 

Q.  While  hiring  and  firing  is  in  accordance  with 
a  federal  law  the  Secretary  of  the  Army  delegates 
that  function  to  the  Adjutant  General,  isn't  that 
correct  ? 

A.     That  is  my  interpretation,  yes,  sir. 

Q.  Well,  what  contact  do  you  have — strike  that. 
Is  the  position  that  you  now  hold,  was  that  formerly 
known  as  the  United  States  Property  and  Disburs- 
ing Officer?  A.     That  is  correct. 

Q.     Commonly  know^  as  U.  S.  P.  &  D.  O.? 

A.  To  clarify  that  position,  prior  to  July  of 
1954  it  was  known  as  the  Acting  United  States 
Property  and  Disbursing  Officer  and  by  a  law 
passed  in  1954  it  is  known  now  as  United  States 
Property  and  Fiscal  Officer.  They  have  removed 
the  '* Acting '^  and  substituted  the  word  "Fiscal." 

Q.  What  were  your  duties  and  position  on 
March  11,  1953,  sir? 

A.  I  was  then  the  Acting  United  States  [468] 
Property  and  Disbursing  Officer. 
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Q.  What  was  the  procedure  by  which  materiel 
was  placed  in  the  hands  of  batteries  and  battalions 
of  the  National  Guard  at  that  time? 

A.  The  procedure  would  be  that  equipment  was 
authorized  them  by  the  appropriate  T.  O  &  E.  When 
it  became  available  to  the  State  of  Washington 
through  being  shipped  to  my  property  account,  well, 
then,  the  unit  for  which  this  equipment  was  desig- 
nated would  be  so  advised  and  be  ordered  to  come 
in  and  pick  it  up  upon  submission  of  the  proper 
documents.  In  other  words,  initial  slip. 

Q.  Who  makes  up  the  T.  O.  &  E.  for  a  National 
Guard  unit? 

A.  T.  O.  &  E.  is  based  on  the  regular  Army 
T.  O.  &  E.'s. 

Q.     Made  up  by  the  Department  of  the  Army? 

A.  That  is  right,  the  National  Guard  operates 
under  the  T.  O.  &  E.  of  the  regular  army  with  re- 
duction factor  applied. 

Q.  Who  designates  who  gets  the  particular 
equipment  that  comes  down,  federal  equipment  that 
comes  through  your  hands? 

A.  I'd  like  to  ask  for  a  little  clarification  on 
that,  Mr.  Casey. 

Q.  Well,  in  your  previous  answer  you  indicated 
somewhat  to  the  effect  that  property  came  down 
designated  for  a  unit,  I  assume  a  battery  or  a  bat- 
talion. Who  made  that  designation?  [469] 

A.  Well,  the  T.  O.  &  E.  would  designate  that. 
In  other  words,  some  equipment  is  found  in  all 
T.  O.  &  E.'s  and  other  equipment  is  only  found  in 
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specific  T.  O.  &  E.'s,  and  based  on  the  fact  that  is 
liow  a  unit  would  be  assigned  certain  equipment. 
They  must  be  authorized  it  to  be  assigned  it. 

Q.  Well,  the  unit  is  authorized  certain  equip- 
ment by  the  T.  O.  &  E.?  A.     That  is  correct. 

Q.  The  T.  O.  &  E.  is  prepared  by  the  Depart- 
ment of  the  Army?  A.     That  is  right. 

Q.  And  the  Department  of  the  Army  sends 
equipment  to  you  for  use  by  this  particular  unit? 

A.  I  might  amplify  this  a  little  bit.  We  have 
as  an  example,  we  might  have  a  thousand  pieces 
of  equipment  of  a  specific  type  issued  or  authorized 
in  the  state  based  on  these  T.  O.  &  E.'s  and  we  may 
only  get  fifty  per  cent  of  that.  Then  we  will  apply 
at  discretion,  at  our  discretion  on  the  state  level 
as  to  where  this  fifty  per  cent  will  go.  In  other 
words,  we  may  not  retain  a  straight  fifty  per  cent 
factor  through  all  units.  However,  it  is  veiy  rarely 
that  we  would  get  the  full  authorization  of  equip- 
ment that  is  authorized  by  the  total  number  of 
T.  O.  &  E.'s  in  the  state. 

Q.  As  of  March,  1953,  what  were  the  basic  duties 
of  the  administrative,  supply  and  maintenance 
technician?  [470] 

A.  Well,  the  basic  duties  of  those  personnel 
were  number  1,  the  accounting  for,  caring  of,  re- 
ceipt of,  maintenance  of,  equipment  issued  to  his 
unit  or  organization  and  administrative  duties  per- 
tinent thereto. 

Q.  What  was  meant  by  the  term  ''receipt  of 
equipment"? 
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A.  Well,  my  interpretation  of  receipt  of  equip- 
ment  

Mr.  Dovell:  I  am  going  to  object  to  this  an- 
swer, your  Honor,  and  question  because  it  calls  for 
a  conclusion  of  the  witness  and  the  regulations 
have  to  speak  for  themselves.  The  interpretation  or 
construction  by  any  member  would  not  be  binding 
on  the  government. 

The  Court:  Well,  I  think  that  is  probably  true 
in  a  certain  sense.  On  the  other  hand,  the  practice 
that  is  followed  with  respect  of  issuing  equipment 
and  so  on  certainly  that  would  be  admissible,  and 
another  point  about  this  is  that  I  think  we  have 
covered  this  about  three  times  now  from  three 
different  witnesses  that  have  covered  the  same 
point.  I  think  so. 

Mr.  Casey:  Well,  your  Honor  is  probably  right 
and  I  am  aware  of  it.  My  only  feeling  was  that 
we  are  in  sort  of  a  never,  never,  inbetween  ground 
here  with  General  Stevens  as 

The  Court:  The  thing  about  it  is  it  seems  to  me 
if  you  could  ask  Col.  Hagen  what  the  jDractice  is 
that  they  follow  [471]  with  respect  of  issuing  equip- 
ment, why  that  would  be  admissible  in  any  case. 
Let's  do  it  that  way  without  asking  him  to  give 
any  interpretation  of  a  regulation. 

Mr.  Casey:  Of  course  the  point  I  am  trying  to 
get  at  is  not  a  question  of  custom  within  this  par- 
ticular state  National  Guard  but  the,  whether  this 
is  considered  by  this  officer  who  is  a  representative 
of  the  United  States  of  America  as  part  of  the 
basic  duty  of  a  unit  caretaker  as  opposed  to  what 
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might  be  some  additional  duty  that  could  be  given 

him  by  the  state  National  Guard. 

The  Court:  Well,  I  want  to  make  a  full  record 
on  it  and  I  don't  want  to  preclude  you,  so  if  there 
is  Bi\y  conceivable  phase  of  it  that  hasn't  been  cov- 
ered, why  go  ahead  and  I  will  overrule  the  objec- 
tion. We  will  hear  it  so  we  mil  have  the  full  mat- 
ter before  us. 

Mr.  Casey:  This  comes  from  a  United  States 
Anny  officer  whereas  the  other  men  were  National 
Guard  officers. 

The  Court:  I  recognize  there  is  that  distinction 
about  it,  go  ahead. 

A.  (Continuing) :  Would  you  repeat  the  ques- 
tion? 

The  Court :  The  question  was,  what  is  this  term 
*' receipt"  as  used  in,  designating  the  duties  of  the 
unit  materiel  officer,  what  does  that  mean? 

A.  (Continuing)  :  Equipment  is  receipted  for 
at  Cani]^  Murray  by  the  miit  caretaker  or  the  com- 
pany commander  [472]  or  his  designated  rep- 
resentative. 

Q.  Is  the  unit  caretaker  the  designated  repre- 
sentative ? 

A.  In  practically  ninety-nine  per  cent  of  the 
cases,  yes,  sir.  In  other  words,  these  representatives 
for  property  responsibility  who  are  delegated  by 
us  have  a  signature  card  which  we  have  on  file  and 
only  those  persons  are  allowed  to  sign  for  property. 

Q.  Do  you  consider  the  picking  up  of  equipment 
at  Camp  Murray  by  the  caretaker  part  of  his  basic 
primary  duties?  A.     I  do,  sir. 
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Q.  Do  the  unit  caretakers  ordinarily  come  to 
Camp  Murray  in  a  group? 

A.  That  is  the  practice  that  is  followed  in  cases 
where  issues  of  large  amounts  of  equipment  at  one 
time  are  contemplated. 

Q.  As  a  matter  of  fact,  isn't  the  equipment 
going  down  to  the  battalion  for  use  in  the  bat- 
teries ? 

A.  Equipment  is  not  issued  on  a  battalion  basis. 
It  is  issued  to  the  companies  or  batteries  individu- 
ally. However,  it  is  used  for  the  battalion's  train- 
ing. 

Q.  And  the  caretakers  of  the  battalion  work 
together  in  getting  that  equipment  down  to  the 
units,  the  companies  and  the  battalions'? 

A.     That  is  the  common  practice,  yes,  sir.  [473] 

Q.  Well,  now,  sir,  with  reference  to  the  old 
2%-ton  trucks  and  the  new  2i/2-ton  trucks,  do  you 
have  a — was  there  a  directive  requiring  the  turn-in 
of  the  old  voltage  2i/2-ton  trucks? 

A.  There  was  a  letter,  I  don't  recall  the  exact 
date,  but  it  was  in  1952  directing  the  turn-in  of 
what  was  known  as  World  War  II  type  vehicles  of 
which  was  included  the  old  type  2%-ton  truck. 

Q.  Handing  you  Plaintiffs'  Exhibit  24,  will  you 
state  whether  that  is  the  directive? 

A.    Yes,  sir,  that  is. 

Q.  And  did  that,  and  did  you  turn  in  or  did  the 
National  Guard  return  the  259  I  believe  it  is  listed, 
on  their  old  type  2i/2-ton  trucks  in  accordance  with 
that  directive?  A.     Thev  did. 
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Q.  Were  they  required  to  do  so  in  accordance 
with  the  terms  of  that  directive? 

A.  Yes,  sir,  we  were  ordered  they  would  be 
turned  in  no  later  than  31  July,  1952,  which  was 
done. 

Q.  There  is  reference  on  page  2  of  that  directive 
towards  the  end  of  it  a  turn-in  of  some  additional 
equipment,  I  believe,  and  I  think  it  talks  about 
some  conversion  units.  Will  you  explain  what  that 
was,  what  it  means'? 

A.  It  doesn't  mention  the  word  "conversion." 
I  [474]  might  read  it.  It  is  just  a  short  paragraph 
and  explain  it,  the  paragraph  6.  ' '  Spare  parts,  tools, 
accessories,  12-volt  modification  kits,  OVM  equip- 
ment and  winterization  kits  wdll  be  returned  to  the 
Ordnance  Distribution  Depot  serving  your  state  in 
accordance  with  1-C  above."  I  assume  your  ques- 
tion is  with  respect  of  12-volt  modification  kit? 

Q.     It  is. 

A.  The  12-volt  modification  kits  did  not  apply 
to  21/2-ton  trucks.  This  letter  applies  to  y^-ton  and 
%-ton  trucks  as  well  and  certain  of  the  l^-  and 
%-ton  trucks  did  have  a  12-volt  modification  kit 
applied  for  use  with  special  purchase  type  signal 
equipment  and  radios. 

Q.  So  that  particular  paragraph  is  not  con- 
cerned with 

A.  No  basis,  not  as  far  as  the  12-volt  modifica- 
tion kits  are  concerned,  no,  sir. 

Q.  Now,  we  have  gone  over  this  before  so  I  will 
be  very  brief  with  it,  but  what  was  the  voltage  in 
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the  old  21/2 's?  A.     Six  volt. 

Q.  Were  new  2%-ton  trucks  subsequently 
issued  by  the  Department  of  the  AiTny? 

A.     Yes. 

Q.     When  did  that  issue  start  coming  in? 

A.  They  started  to  come  in  in  the  fall  of  1952, 
the  [475]  exact  date,  I  cannot  remember. 

Q.     What  was  their  voltage? 

A.     They  were  24  volts. 

Q.  Now  we  have  had  talk  about  these  new  214's 
being  12  volts  and  I  think  possibly  there  is  a  little 
bit  of  misunderstanding  in  all  our  minds  about  it. 
I  wonder  if  you  could  clear  that  up  for  us? 

A.  I  think  the  misunderstanding  is  due  to  the 
fact  that  they  have  two  12-volt  batteries  but  oper- 
ate on  a  24-volt  system. 

Q.  So  that  the  two  12-volt  batteiies  are  con- 
nected in  series,  would  you  call  that? 

A.     That  is  correct. 

Q.  And  under  the  old,  the  old  214's  with  the 
four-wheel  trailers,  were  those  connected  by  an 
electrical  brake  connection? 

A.  Those  2%-ton  trucks  which  were  used  had 
two.  Any  equipment  which  had  was  equipped  with 
electrical  brakes  had  a  6-volt  electric  brake  system. 

Q.  And  the  four-wheel  trailer  likewise  had  a 
6-volt  brake  system?  A.     That  is  correct. 

Q.  Well,  now,  did  you  turn  in  or  were  you  re- 
quired to  turn  in  the  four-wheel  trailers  that  had 
the  6-volt  electrical  systems  [476] 

A.     No,  sir ;  those  vehicles  are  still  the  authorized 
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vehicle  for  that  particular  purpose  and  use  by  the 

army. 

Q.  And  were  you  on  March  11th  required  to  use 
those  four-wheel,  6-volt  trailers  %  A.    Yes,  sir. 

Q.  After  issuance  of  the  new^  trucks,  were  you 
required  to  pull  the  four-wheel  6-Yolt  trailers  with 
the  24-volt  2y2-ton  trucks? 

A.  If  they  were  to  be  moved,  they  had  to  be 
towed  by  a  24-volt  vehicle. 

Q.  And  was  it  necessary  in  performance  and 
mission  of  the  National  Guard  that  the  four-wheel 
6-volt  trailers  be  moved?  A.     Yes,  sir. 

Q.  Referring  to  Battery  C  of  the  770th,  was  it 
necessary  on  March  11,  1953,  that  that — or  strike 
that.  Referring  to  the  770th  Battalion,  was  it  neces- 
sary that  the  four-wheel  6-volt  trailer  be  pulled  by 
a  2%-ton  truck  that  was  of  24  voltage  ? 

A.  Yes,  it  was  in  this  respect,  that  if  the  state 
status  of  training  require  that  they  have  that  equip- 
ment at  their  home  station  it  would  have  to  be 
towed  by  that  type  of  equipment. 

Q.  Well,  did  the  status  of  training  require  that 
that  four-wheel  trailer  with  its  equipment  and  the 
2y2-ton  truck  [477]  be  in  the  770th  Battalion? 

A.  That  is  a  question  that  I  am  not  qualified  to 
answer. 

Q.  Did  you  know  on  March  11th,  before  this 
accident,  1953,  and  prior  to  that,  that  there  was  no 
brake  connection  between  the  four-wheel  trailers 
and  the  24-volt  2y2-ton  trucks?  A.    Yes,  sir. 

Q.     Did   you   believe   it  was   necessary   for   the 
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performance  of  the  National  Guard's  mission  to 
have  those  units,  the  trailer  and  the  new  truck, 
hooked   up   together   and   being   pulled   down   the 
highway  ? 

A.  It  was  necessary  to  fultill  their  training  mis- 
sion, in  my  opinion. 

Q.  You  say  you  started  to  get  these  24- volt 
2%-ton  trucks  in  in  the  fall  of  1953,  is  that  right? 

A.     Fall  of  1952. 

Q.  Excuse  me,  fall  of  1952.  Did  you  know  as 
you  were  receiving  these  new  2%'s  that  they  had 
no  means  of  being  hooked  to  these  trailers  for 
brakes?  A.     Yes,  sir. 

Q.     Did  you  do  anything  about  it? 

A.     Yes,  sir. 

Q.     What  did  you  do? 

A.  We  attem])ted  to  find  out  an  available  con- 
version [478]  kit  or  parts  that  could  be  used  to, 
that  would  be  available  by  the  Chief  of  Ordnance 
who  was  the  designer  and  supplier  of  the  vehicles. 

Q.  Chief  of  Ordnance,  that  is  the  United  States 
Government  ? 

A.  That  is  coiTect;  to  determine  if  any  such 
kits  were  available  and  we  were  informed  that  they 
were  not  available  and  we  could  not  procure  them 
at  that  time. 

Q.     Did  you  receive  any  such  order  in  writing? 

A.  We  subsequently  received  such  an  order  from 
the  National  Guard  Bureau. 

Q.     Do  you  have  that  order  with  you? 

A.     I  do. 


198  United  States  of  America 

(Testimony  of  Lt.  Col.  Albert  Gr.  Hagen.) 

Q.     Will  you  produce  it,  please  ? 

A.     This  is 

Q.  I  think  we  will  mark  it  and  then  you  can 
read  it,  sir.  It  might  be  easier  to  follow. 

A.  I  will  have  to  have  that  copy  back  but  I 
think  there  has  been  an  extract  made. 

Q.     Well,  if  there  has A.     I  am  sure. 

The  Court:  You  can  substitute  a  photostat  at  a 
later  time,  go  ahead. 

The  Clerk:  Plaintifes'  Exhibit  36  has  been 
marked  for  identification.  [479] 

(Plaintiffs'  Exhibit  36  marked  for  identifi- 
cation.) 

Q.  Sir,  handing  you  what  has  been  marked 
Plaintiffs'  Exhibit  36  for  identification,  will  you 
state  what  it  is  and  advise  us? 

A.  The  Army  Division  Logistics  Letter  issued 
by  the  Department  of  the  Army  and  the  Air  Force 
National  Guard  Bureau  under  date  of  31  January, 
1953. 

Q.  Is  that  an  order  that  is  made  out  by  that 
Bureau  and  forwarded  down  to  your  level? 

A.  Well,  I  might  read  the  first  paragraph,  cer- 
tain portion  of  this  which  may  answer  your  ques- 
tion : 

''Army  Division  Logistics  Letters  will  contain 
only  items  of  an  informative  or  interim  nature 
which  will  in  many  cases  be  published  at  later  dates 
in  permanent  publications  such  as  regulations, 
modification  work  orders,  etc." 
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Does  that  answer  your  question? 

Q.     Yes,  it  does. 

Mr.  Casey:  We  will  offer  Plaintiffs'  36  in  evi- 
dence. 

The  Court:     Any  objection? 

Mr.  Dovell:  I  object  to  it  because  I  don't  think 
it  is  relevant,  your  Honor. 

The  Court:  Well,  can't  tell  that  until  I  see 
the  [480]  content  of  it  and  what  the  Colonel  re- 
fers to 

Mr.  Casey:     I  will  ask  him. 

The  Court :  Are  there  any  other  objections  other 
than  its  relevancy? 

Mr.  Dovell :  I  haven 't  read  it.  Just  what  he  read 
was  all  that  I  could  go  by. 

The  Court:     Take  a  look  at  it. 

The  Witness:    I  only  read  one  section  of  it,  sir. 

The  Court :  Let  the  Colonel  refer  to  the  part  that 
is  pertinent  and  then  we  will  pass  on  the  motion 
to  strike  it. 

Mr.  Casey:     Fine,  sir. 

The  Court:  That  will  be  quicker.  In  a  non-jury 
trial  the  Court  undoubtedly  will  hear  a  lot  of  things 
he  has  to  exclude  at  a  later  time. 

Q.  Will  you  refer  to  the  i)ertinent  part.  Plain- 
tiffs' Exhibit  36  for  identification,  and  tell  us  what 
it  says? 

A.     Section  2,  under  Maintenance,  paragraph  1: 

"Conversion  kits,  twenty-four,  six- volt,  will  not 
be  requisitioned  by  the  states  until  further  notice. 
The  Bureau  will  furnish  full  information  for  the 
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requisitioning  of  the  above  kits  wlien  notined  by 
ordnance  that  these  kits  are  available  for  issue  from 
depot  stocks." 

That  is  all  that  is  pertinent.  [481] 

The  Court:     Now 

Mr.  Dovell:  I  think  that  is  in  the  stipulation, 
your  Honor. 

The  Court :  It  may  be,  but  is  there  any  further 
occasion  to  object? 

Mr.  Dovell :  If  that  is  all  that  is  requested  to  be 
admitted,  I  admit  that. 

The  Court:  Very  well,  the  exhibit  is  admitted 
and  you  can  withdraw  the  oiiginal,  Colonel,  and 
provide  for  a  photostat  of  it  or  some  other  form 
of  a  copy  that  is  agreeable  to  counsel. 

Mr.  Casey:     Yes,  sir. 

(Plaintiffs'  Exhibit  36  admitted  in  evidence.) 

Q.  Now,  in  that  reference  to  which  you  have 
just  read,  what  is  meant,  by  the  6  volt,  what  are  they 
talking  about? 

A.  Well,  it  referred  to  a  conversion  kit,  24  to 
6  volt,  which  means  a  kit  whereby  the  voltage  from 
a  24-volt  vehicle  can  be  converted  to  6  volts  that  can 
be  applied  to  the  braking  system  of  the  towed  ve- 
hicle. 

Q.  In  other  words,  if  that  particular  kit  were 
used  on  the  2i/2-to^  truck  that  was  involved  in  this 
accident  and  the  four-wheel  trailer  that  was  in- 
volved in  this  accident,  does  that  mean  that  the 
trailer  would  have  been  [482]  equii)ped  with  brakes 
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that  could  have  been  operated  from  the  cab  of  the 

truck?  A.     That  is  correct. 

Q.     What  was  the  date  again  of  that  order? 

A.    It  was  31  January,  1953. 

Q.  Prior  to  that  time  had  you  attempted  to  get 
in  such  conversion  equipment  from  the  United 
States  Government  through  their  Ordnance  Depot 
at  the  so-called  Rainier  Ordnance  Depot  of  the 
Government  ? 

A.  That  was  one  of  our  channels.  We  had  con- 
tacted the  National  Guard  Bureau  also  and  every 
place  we  contacted  and  asked  other  departments  of 
the  army  agencies  about  the  availability  and  we  met 
with  negative  results  everywhere. 

Q.  Do  you  know  of  your  own  knowledge  whether 
the  Inspector  General's  Department  of  the  Anny 
of  the  United  States  was  familiar  with  the  func- 
tions of  the  caretakers  in  this  state  insofar  as  their 
picking  up  and  receipting  for  equipment  at  Camp 
Murray  % 

A.  I  am  sure  they  are  familiar  with  that  pro- 
cedure. 

Q.  I  believe  that  regulations  provide  that  the 
Inspector  General's  Department  after  inspecting 
the  National  Guard  will  consult  with  you  with  ref- 
erence to  irregularities?  A.     That  is  correct. 

Q.  Has  the  General  Inspector's  Office  ever  ad- 
vised you  of  any  irregularities  in  connection  with 
the  duties  of  [483]  the  caretakers  insofar  as  this 
thing,  I  should  qualify,  insofar  as  picking  up  equip- 
ment at  Camp  Murray  is  concerned? 
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A.     No,  sir. 

Q.  Do  you  know  of  your  o^ti  knowledge  whether 
prior  to  March  11,  1953,  the  United  States  Army 
was  operating  equipment,  new  2i/2-ton  trucks  Avith 
24-Yolt  systems  pulling  four-wheel  trailers  with  6- 
volt  systems? 

A.  I  can  only  assiune  that  they  were  because 
there  was  no  equipment  available  to  convert. 

Q.  Was  it  possible  on  March  11,  1953,  to  pull 
these  four-wheel  trailers  with  anything  smaller  than 
a  2%-ton  truck? 

A.  Not  this  type  of  trailer,  no,  sir.  The  trailer 
is  too  heavy  to  be  towed  by  anything  smaller  avail- 
able to  the  National  Guard. 

Q.  When  did  you  finally  get  these  conversion 
units  from  24  to  6? 

A.  First  availability  on  these  conversion  units, 
we  were  informed  of  the  availability  on  10  Febru- 
ary, 1954. 

Mr.  Casey:     I  have  no  further  questions. 

The  Court:     Cross-examine? 

Cross-Examination 
By  Mr.  Dovell : 

Q.  Colonel,  would  you  explain  in  what  capacity 
you  [484]  act  in  connection  with  National  Guard 
with  the  Adjutant  General? 

A.  Well,  I  am  detailed  to  duty  as  I  previously 
outlined  as  the  Property  and  Fiscal  Officer.  I  liave 
an  additional  responsibility  of  acting  as  his  advisor 
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in  logistical  matters  and  as  a  staff  officer  on  his 

staff.   Does  that  answer  your  question,  sir? 

Q.  TTell,  in  that  comiection  who  would  be  re- 
sponsible for  placing  materiel  on  the  Washington 
highway  ? 

A.  Well,  I'd  like  a  little  clarification  of  the 
question,  Mr.  Dovell. 

Q.  I  think  that  yesterday  the  General  said  that 
you  were  responsible  for  placing  trailers  and  trucks 
on  the  highway  for  the  National  Guard.  I  didn't 
understand  that  you  were  running  the  National 
Guard,  so  I  am  asking  you. 

A.  Any  order  that  is  issued  out  of  my  office  to 
any  National  Guard  personnel  is  issued  in  the  name 
of  the  Adjutant  General. 

Q.  If  the  Adjutant  General  didn't  care  to  ob- 
serve what  suggestion  or  direction  you  requested 
would  he  have  to  do  so? 

A.  No,  he  can  overrule  me  with  very  little 
trouble. 

Q.  That  would  involve  in  his  being  responsible 
for  his  own  job?  [485] 

A.     I  would  say  so,  yes. 

Q.  In  other  words  the  responsibility  is  his  of 
rumiing  the  Guard,  placing  the  equipment  on  the 
highway? 

A.  Well,  it  is  my  understanding  that  anything 
in  connection  with  the  operation  of  the  Guard  in 
the  State  of  Washington  is  the  responsibility  of 
the  Adjutant  General  as  far  as  the  operation  of  the 
National  Guard  is  concerned. 
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Q.     And  what  is  Ms  capacity  as  you  understand*? 
A.     My  understanding  is  that  he  is  an  appointed 

state  official  on  the  state  status. 
Mr.  Dovell:     That  is  all. 

Cross-Examination 
By  Mr.  Rupp: 

Q.  Colonel,  we  have  been  hearing  a  good  deal 
about  21/2-ton  trucks  and  24-volt  electrical  systems 
and  four-wheel  trailers  and  6-volt  electrical  systems. 
The  fact  that  they  wouldn't  be  hitched,  that  the 
braking  systems  couldn't  be  hitched  up,  didn't  you 
think  that  was  dangerous? 

A.    You  are  asking  for  a  personal  opinion  now? 

Q.     Sure. 

A.  My  personal  opinion  under  normal  operating 
conditions,  normal  precautions,  I  don't  believe  so. 

Q.  That  is  why  they  were  permitted,  is  that 
right?  [486] 

A.     I  refuse  to  answer  that  question. 

Q.    You  don't  know? 

A.  No,  I  don't  know  if  that  is  why  they  were 
permitted,  ])ut  I  personally  don't  think  it  was  dan- 
gerous because  it  had  been  done  so  much  before 
and  no  undue 

Mr.  Casey:  I  will  object  to  what  may  have  hap- 
pened. 

The  Court:  Well,  it  is  late  in  the  game  now. 
We  have  gotten  a  long  ways  into  matters  of  opin- 
ion that  weren't  probably  proper  to  begin  with.    I 
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think  this  subject  has  been  fully  covered,  though, 

hasn't  it? 

Mr.  Rupp :    Yes,  that  is  all  I  have. 

Mr.  Dovell:     Just  one  other  question. 

Further  Cross-Examination 
By  Mr.  Dovell : 

Q.  Colonel,  could  these  conversion  kits  have  been 
obtained  by  the  Guard  from  other  sources  than  the 
Army?  A.     By  that  do  you  mean 

Q.  I  mean  is  there  similarity  in  construction  of 
trucks  and  trailers  so  that,  from  private  companies, 
that  such  could  have  been  obtained  by  the  Guard 
without  waiting  for  it  from  the  Army? 

A.  I  can  answer  it  in  this  fashion,  that  the 
United  States  Army  or  the  Government,  I  will  put 
it  that  Avay,  to  [487]  my  knowledge  is  the  only 
persons  operating  24-volt  vehicles  with  24-volt  elec- 
trical systems.  That  is  a  specific  specification  for 
military  vehicles,  tactical  military  vehicles,  and  I 
don't  think  that  we,  in  fact  I  am  quite  positive, 
that  we  could  not  get  any  24-volt  equipment  other 
than  through  the  Army  and  I  may  further,  to 
answer  your  question,  we  have  no  means  of  obtain- 
ing any  equipment  for  the  National  Guard  for  the 
federally  furnished  equipment  other  than  through 
federal  supply  channels.  Now  when  I  say  federal 
supply  channels,  either  by  requisitioning  or  using 
federal  funds  to  buy  such  equipment. 

Q.     If  such  was  obtainable  could  you  requisition 
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funds'?  A.     Probably,  if  such  was  obtainable. 

Mr.  Casey:  I  will  submit  that  is  hypothetical 
inasmuch  as^ 

The  Court:  Of  course  it  is  very  speculative  un- 
less something  has  been  done  of  that  character 
before,  something  of  the  kind;  if  you  are  just  go- 
ing to  guess  about  it  you  had  better  not  do  that. 

A.     (Continuing) :    1  am  not  going  to  guess 

because — I  will  answer  it  as 

Mr.  Dovell:    I  will  withdraw  it. 

The  Court:     Anything  further? 

Mr.  Casey:     Nothing  further,  your  Honor.  [488] 


COLLOQUY  ON  ADMISSION  OF  EXHIBITS 

Mr.  Dovell:  Rested  provided  I  would  like  the 
understanding  as  to  the  exhibits  that  have  been 
offered  that  the — I  gathered  the  Court  admitted  the 
Government's  exhibits'? 

The  Court:  All  of  the  Defendant's  Exhibits,  A-1 
to  A-6,  inclusive,  have  already  been  admitted  during 
the  course  of  the  plaintiff's  evidence. 

Mr.  Casey:     No,  your  Honor,  may  I 

The  Court:    Is  that  not  correct? 

Mr.  Casey:  My  understanding,  your  Honor,  is 
that  A-1,  -2,  -3  and  -4  have  been  admitted,  that  in 
A-1  there  was  a  part  we  were  to  delete.  That  has 
been  delated,  but  that  -5  and  -6  have  not  been 
offered  by  the  plaintiff. 

The  Court:    Oh,  very  well.  I  have  my  notes  and 
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they  indicate  the  contrary,  but  I  must  be  in  error. 
What  do  your  notes  indicate? 

The  Clerk:  A-1  to  A-4,  your  Honor,  has  been 
admitted. 

The  Court:  I  am  sorry,  I  make  notes  of  those 
things  and  I  misnoted,  I  guess.  You  then  want  to 
offer  A-5  and  -6? 

Mr.  Dovell:  I  will  offer  them,  your  Honor,  and 
let  the  plaintiff's  counsel  raise  his  objections. 

The  Court:    Yes,  go  ahead.  [491] 

Mr.  Casey:  If  your  Honor  please,  A-5  and  A-6 
as  marked  as  Government's  exhibits  are,  well,  A-5 
first,  is  an  annual  report  of  the  Chief  of  the  Na- 
tional Guard  Bureau  for  the  fiscal  year  ending  30 
June,  1949,  which  I  feel  has  no  relevancy.  It  is 
not  an  order,  Army  directive  or  otherwise,  but  is 
merely,  as  I  understand  it,  a  report  of  what  his 
National  Guard  is  doing.  And  A-6  is  the  same 
thing  for  the  fiscal  year  ending  June  30,  1951. 

The  Court:  What  is  the  purpose  of  these  ex- 
hibits ? 

Mr.  Dovell:  The  main  purpose  is,  your  Honor, 
they  were  forwarded  to  me  by  the  Department  as 
exhibits  and  I 

The  Court:     That  is  not  a  very 


Mr.  Dovell :     I  am  offering  them  in  deference 

The  Court:     Not  very  good 

Mr.  Dovell:     Superior  opinions. 

The  Court:  Not  a  very  good  ground  for  admit- 
ting them.  I  am  going  to  refuse  them.  However, 
they  will  be  marked  and  identified  and  in  the  record 
if  by  some  miracle  that  is  pertinent  to  the  matter 
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it  will  be  in  the  record  for  anyone  who  is  interested 
to  find  and  refer  to,  but  A-5  and  A-6,  the  objection 
to  their  admission  is  sustained. 

(Defendant  U.  S.  Government's  Exhibits  A-5 
and  A-6  rejected.) 

Anything  further  from  the  United  States? 
Mr.   Dovell:     I  believe  that  is   all,  your   [492] 
Honor. 


COURT'S  ORAL  REMARKS 
(Designated  Portion) 

Now  on  the  fact  side  of  the  Government's,  as  to 
the  Government,  there  really  isn't  any  fact  issue 
of  any  consequence  as  far  as  the  issuance  of  the 
truck  and  Brown's  status  and  his  getting  the  truck 
and  while  getting  it  following  his  duties  as  a  unit 
caretaker — I  am  going  to  use  that  term  rather  than 
the  longer  later  title  and  also  because  it  is  used  in 
some  of  these  cases.  It  is  perfectly  clear  that  a  truck 
and  trailer  combination  outfit  weighing  very  great 
weights,  I  think  the  trailer  was  four  ton  without 
a  load,  wasn't  it,  something  of  the  kind? 

Mr.  Casey:     (Nods  head.) 

The  Court:  Very  heavy  piece  of  equipment 
being  [549]  hauled  by  this  truck  without  brakes. 
Now  even  if  there  weren't  a  statute  of  the  State 
of  Washington  requiring,  making  that  unlawful,  I 
think  it  would  be  difficult  to  escape  a  finding  that 
it  constituted  negligence  even  in  the  absence  of  a 
statute.  But  be  that  as  it  may,  the  fact  is  that  there 
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is  a  state  and  local,  that  is  an  ordinance  of  Tacoma 
making  that  kind,  the  operation  of  that  kind  of  a 
combination  of  vehicles  on  the  public  highway  un- 
lawful and,  of  course,  Hornbrook  law  that  viola- 
tion of  such  a  statute  is  negligence  per  se. 

Now  the  question  is,  how  did  it  come  about? 
Apparently  it  was  not  an  accident  or  an  inad- 
vertence or  overlooked.  Col.  Hagen  said  that  the 
matter  had  been  the  subject  of  correspondence  and 
of  requests  and  what  not  for  a  long  time.  It  had 
been  pointedly  called  to  the  attention  of  the  authori- 
ties that  these  National  Guard  units  called  for 
equipment  that  involved  this  kind  of  a  dangerous 
and  negligent  and  unlawful  combination  of  vehicles 
on  the  highway.  It  is  difficult  for  me  to  know  from 
the  evidence  before  me  whose  fault  that  was.  In  all 
likelihood  it  is  one  of  those  things  that  happen  in 
governmental  affairs  when  multiple  governmental 
agencies  are  dealing  with  the  same  subject  matter, 
they  very  frequently  overlook  the  most  obvious 
things  and  all  ten  of  them  work  on  the  same  prob- 
lem. That  is  not  uncommon.  In  all  likelihood  [550] 
it  is  just  one  of  these  things  that  happen  that  way. 

Now  the  question  is  though,  is  there  anywhere 
along  the  line  that  according  to  the  evidence  that 
I  have  before  me  where  we  can  see  negligence  in 
permitting  the  vehicle  to  be  on  the  highway  at  all? 
I  think  you  may  be  imder  a  misapprehension  from 
the  briefs  that  were  given  me  as  to  the  provisions 
of  the  Federal  Tort  Claims  Act  generally  referred 
to  as  the  Tort  Liability  Act,  so  I  went  back  to  the 
original  act  as  it  was  originally  enacted  and  it  is 
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found  in  60  Statutes  at  Large,  page  842,  and  fol- 
lowing. Now  the  pertinent  part  as  far  as  we  are 
concerned,  reads  as  follows:  "Subject  of  the  pro- 
visions of  this  title  the  United  States  District  Court 
of  the  district  where  the  person  injured  or  the  ac- 
cident occurred,"  I  am  paraphrasing  there,  "shall 
have  exclusive  jurisdiction  to  hear  and  determine 
and  render  judgment  on  any  claim  against  the 
United  States  for  money  only  accruing  on  and 
after  January  1,  1945,  on  account  of  damage  to  or 
loss  of  property  or  on  account  of  personal  injury 
or  death  caused  by  the  negligence  or  wrongful  act 
or  omission  of  any  employee  of  the  Government 
while  acting  within  the  scope  of  his  office  or  em- 
ployment under  circumstances  where  the  United 
States,  if  a  private  person,  would  be  liable  to  the 
claimant  for  such  damage,  loss,  injury  or  death  in 
accordance  with  the  law  of  the  place  where  the  act 
or  [551]  commission  occurred.  Subject  to  provisions 
of  this  title  the  United  States  shall  be  liable  in 
respect  of  such  claims  to  the  same  claimants,  in 
the  same  manner,  and  to  the  same  extent  as  a  pri- 
vate individual  under  like  circumstances  except 
that  the  United  States  shall  not  be  liable  for  interest 
prior  to  the  judgment,  or  for  impunitive  damages." 
Now  when  they  codified  this  they  got  the  hind 
end  to  and  the  latter  portion  of  this  is  now  Section 
276  and  the  prior  part  is  a  later  section.  So  when 
you  read  it  in  the  USCA  it  gives  you  an  entirely 
different  meaning  if  you  read  it  in  that  order.  You 
must  read  it  in  this  order  to  understand  what  it 
means. 
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Now  this  has  been  commented  upon  by  the  United 
States  Supreme  Court  in  Dalehite  vs.  U.  S.,  346 
U.  S.  I  think  it  starts  at  page  15,  but  particularly 
at  page  40  where  the  Court — that,  by  the  way,  is  the 
Texas  City  disaster  cases.  You  have  probably  had 
some  previous  acquaintance  with  it,  the  terrible 
disaster  when  the  ships  blew  up  in  the  harbor  down 
at  Texas  City  and  so  on.  Now^  this  Dalehite  case  at 
that  place  points  out  that  the  statute  requires  a 
negligent  act  and  it  must  be  of  an  employee,  and 
this  Dalehite  case  points  out  that  the  mere  fact  that 
the  Government  may  be  operating  an  inherently 
dangerous  commodity  or  engaging  in  an  extra 
hazardous  activity  and  so  on,  does  not  afford  a  basis 
of  liai)ility.  So  we  have  got  to  find  an  [552]  indi- 
vidual employee  of  the  Government  negligent  in 
order  to  permit  the  Court,  in  order  to  establish 
jurisdiction  in  the  Court. 

Now  query:  Is  there  an  individual  employee  of 
the  Government  that  can  be  chargeable  with  negli- 
gence in  permitting  this  truck  without  brakes  to, 
this  trailer,  I  should  say,  without  brakes,  this  com- 
bination of  vehicles,  to  be  on  the  highway  in  viola- 
tion of  state  law*? 

Well,  somebody  in  the  army  or  the  Department  of 
the  Army,  as  it  is  now  called,  I  believe,  authorized 
the  issuance  of  this  equipment,  somebody  wrote  the 
directives,  somebody  issued  the  regulation  and  who- 
ever that  somebody  was  obviously  w  as  an  employee 
of  the  Government  and  obviously  was  acting  within 
the  scope  of  his  employment  by  the  very  nature 
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of  the  directive  and  regulation  that  was  issued,  at 
least  I  have  got  to  assume  that  he  had  the  author- 
ity to  issue  the  regulations,  they  being  full  and  fair 
upon  their  face. 

I  have  grave  doubts  whether  I  can  fasten  liability 
on  the  United  States  on  account  of  the  doings  of 
that  somebody  although  I  am  firmly  convinced  that 
somebody  erred,  somebody  was  negligent  in  author- 
izing and  permitting  enormous  vehicles  of  this  kind 
to  be  issued  and  released  upon  the  unsuspecting 
public. 

Well,  then,  we  get  down  to  the  next  level  below 
that  [553]  to  the  officer  who  released  it,  Col.  Hagen. 
Of  course,  he  is  an  army  officer  acting  pursuant  to 
orders.  Query :  Can  an  armj^  officer  who  realizes  that 
equipment  is  dangerous,  who  is  presumed  to  know 
it  is  in  violation  of  state  law,  who,  pursuant  to 
orders,  releases  equipment,  can  he  be  charged  with 
negligence?  Of  course  he  wouldn't  have  any  criminal 
liability  under  this  Act  because  it  would  be  absent. 
The  fact  he  was  acting  under  orders  would  elimi- 
nate intent  so  he  wouldn't  have  any  criminal  lia- 
bility under  the  Washington  Act  for  having  allowed 
the  vehicle.  But,  of  course,  intent  is  not  an  element 
of  negligence.  A  person  can  be  grossly  negligent 
and  from  the  very  best  of  intent  and  motives  and 
often  is.  It  is  a  serious  question  whether  Col.  Hagen 
who  admittedly  was  acting  as  an  employee  of  the 
Government  in  doing  what  he  was  done  can  be 
charged  with  negligence.  And  then  we  get  down  to 
the  matter  of  Brown.  What  I  have  just  said  con- 
cerning the  actions  of  Col.  Hagen  with  respect  to 
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releasing  the  vehicle  would  be  applicable  to  Brown 
and  his  superiors  insofar  as  their  drawing  them 
is  concerned.  They  were  acting  under  orders.  Query : 
Can  you  act  strictly  in  accordance  with  orders  in 
a  matter  of  this  kind  and  yet  be  chargeable  with 
negligence?  The  statute  says  anyone  who  operates 
a  vehicle  on  the  highway  without  these  brakes  is 
violating  the  law,  that  is,  the  Washington  State 
statute  so  provides,  and  it  is  Hornbook  law  that 
a  violation  of  state  statute  is  [554]  negligence  per 
se.  It  isn't  a  question  of  intent.  If  Brown  had  been 
picked  up  and  charged  with  having  violated  this 
Act,  he  undoubtedly  could  have  successfully  pleaded 
he  was  only  doing  what  he  was  ordered  to  do.  I 
don't  know  whether  some  Justice  of  the  Peace  would 
have  accepted  that  defense,  but  ultimately  somebody 
would  have,  I  am  sure.  But  the  fact  of  his  intent 
wouldn't  be  an  important  factor  in  the  matter  of 
whether  or  not  he  was  negligent.  I  think  in  view 
of  the  fact  that  he  was  violating  the  law  of  the 
State  of  Washington  in  operating  that  vehicle  with- 
out brakes,  the  kind  of  brakes  required,  that  he  was 
negligent  ipso  facto  in  driving  the  vehicle  on  the 
highway  and  there  isn't  any  question,  of  course, 
about  the  casual  relationship  between  the  brakes, 
the  lack  of  brakes  and  the  happening  of  the  ac- 
cident. 

Now  we  get  down  to  the  last  and  immediate  ques- 
tion: Was  Brown  negligent  in  the  handling  of  the 
equipment  immediately  prior  to  and  at  the  time  of 
the  accident?  He  says  he  knew  he  had  no  brakes 
on  the  l}ack  end  of  that  rig,  full3^  familiar  with  its 
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weight,  size,  the  difficulty  of  handling  it.  He  knew 
he  was  traveling  on  a  wet  pavement  and  he  vras 
traveling  on  a  street,  heavily  traveled  street.  It 
doesn't  clearly  appear  here  but  there  is  some  in- 
ference that  Brown  must  have  jDassed  this  very 
place  on  his  way  to  the  Camp  Murray  that  morn- 
ing and  if  so  he  must  have  had  [555]  actual  con- 
structive knowledge  of  the  fact  that  the  Telephone 
outfits  were  on  the  street.  I  don't  think  I'd  have 
the  right  to  charge  him  with  that  under  the  state 
of  the  evidence,  but  there  is  some  inference  to  that 
effect.  In  any  event,  he  is  coming  down  there  with 
a  behemoth  behind  him  that  he  knows  he  is  going 
to  have  a  tremendous  problem  of  handling  if  he 
is  faced  with  an  emergency. 

Now  the  Washington  State  law  very  emphati- 
cally charges  every  driver  of  a  motor  vehicle  with 
the  duty  of  anticipating  the  necessity  of  emergency 
stops.  That  is  the  law  in  the  State  of  Washington. 
I  could  give  you  some  cases  just  almost  from  mem- 
ory. In  other  words.  Brown  was  charged  with  the 
knowledge  that  somebody  might  be  making  repairs 
in  the  street,  that  somebody  might  be  stalled,  that 
the  traffic  light  might  change,  that  a  pedestrian 
might  come  out.  Keep  in  mind  this  was  a  pedestrian 
crossing  and  there  was  a  big  sign  across  the  street 
indicating  a  pedestrian  crossing  right  at  this  point 
which  he  could  have  seen  for  hundreds  of  feet  back. 
Supposing  somebody  walked  out  across  that  street 
at  that  point  as  they  had  a  perfect  right  to  do  in 
that  pedestrian  walk  and  under  Washington  law  the 
driver  would  have  been  bound  to  yield  the  right- 
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of-way.  Was  he  driving  along  there  in  a  manner  so 
as  to  enable  him  to  keep  this  vehicle  under  control 
considering  the  condition  it  was  in?  I  just  am  [556] 
bound  to  say  that  he  was  not,  that  if  this  outfit  was 
as  uncontrollable  as  he  knew  it  to  be  and  as  sub- 
sequent events  proved  it  to  be,  keeping  in  mind 
all  in  violation  of  law  which  he  is  presumed  to 
know,  then  he  was  bound  to  proceed  at  such  a  rate 
of  speed  as  he  could  control  the  vehicle  and  if  that 
got  down  to  two  miles  an  hour  or  three  miles  an 
hour  or  five  or  whatever  it  was,  that  was  his  duty 
to  travel  at  such  a  speed  as  he  could  keep  this  thing 
imder  control  or  reasonably  could  do  so.  And  he 
didn't  do  that.  I  don't  want  to  be  harsh  on  Brown, 
probably  a  human  being,  maybe  any  of  the  rest  of 
you  would  have  done  the  same  thing,  but  it  still 
would  have  been  negligence  considering  the  enor- 
mous hazard  to  life  and  limb  that  was  involved  in 
it.  So  I  am  disposed  to  find  Brown  negligent  in 
driving  the  truck  on  the  highway  in  violation  of 
state  law  and  in  jDarticular  in  driving  at  the  speed 
and  in  the  manner  that  he  had  immediately  prior 
to  and  at  the  time  of  the  accident.  There  is  no  ques- 
tion, of  course,  but  what  his  negligence  was  a  direct 
moving  proximate  cause  of  the  accident.  I  neglected 
to  say  that  with  respect  to  the  Telephone  Co.  I  am 
of  the  impression  that  even  if  you  believe  they  were 
negligent  in  not  having  the  signs  further  down  or 
not  having  a  flagman  or  not  having  cones  or  not 
having  something  else,  that,  I  think,  at  most  it 
would  have  been  a  condition  and  not  a  moving  [557] 
cause.  The  moving  cause  of  this  accident  was  the 
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gross  and  inexcusable  negligence  of  the  Govern- 
ment's employees  in  operating  a  dangerous  lig  of 
this  kind  on  the  highways  in  violation  of  the  state 
law.  Whatever  our  views  of  state  rights  may  be, 
that  is  carrying  it  too  far. 

!N'ow  those  are  my  views  of  facts.  Now  my  views 
of  the  law.  I  have  already  indicated  some  of  my 
views  of  the  law,  namely,  that  we  have  got  to  have 
a  body  as  distinguished  from  the  United  States, 
from  the  Govermnent,  as  a  non-i)hysical  being  negli- 
gent. I  don't  think  that  the  doctrine  of  the  cases 
indicated  in  re  statement  of  torts  and  in  your  corpus 
juris  secundum  that  you  called  my  attention  to, 
namely,  the  liability  of  bailer  for  bailing  out  of  a 
defective  equipment  and  so  on.  I  don't  think  that 
is  applicable  here  because  I  think  that  we  have  got 
to  have,  we  have  got  to  have  an  individual  employee 
of  the  Government  negligent  in  order  to  fasten  lia- 
bility imder  this  Act. 

In  analyzing  the  cases  that  have  been  called  to 
my  attention,  I  find  in  brief  the  following  situation : 
The  only  cases  cited  to  me  dealing  with  a  imit  care- 
taker of  a  National  Guard  outfit  comparable  in 
status  or  identical  in  status  unless  there  be  some 
change  in  this  later  modification  with  Brown  are 
U.  S.  vs.  Holly,  192  Fed.  (2d),  221,  and  U.  S.  vs. 
Duncan,  197  Fed.  (2d),  233.  Now  in  both  of  these 
cases  the  first  Tenth  Circuit  and  in  the  second 
the  [558]  Fifth  Circuit  it  was  held  that  a  unit  care- 
taker while  engaged  in  the  duties  of  his  position 
with  respect  of  caring  for,  serving  and  handling 
property,  was  an  employee  of  the  United  States 
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and  within  the  scope  of  his  employment  as  such. 
In  the  Duncan  case  it  happened  that  the  facts  were 
exactly  identical.  The  unit  caretaker  there  was  re- 
turning to  his  National  Guard  unit  with  a  truck 
which  he  had  procured  from  a  Government  depot 
which  is  identical  on  the  facts  with  our  case,  no 
room  for  any  distinction  at  all,  and  in  both  of  those 
cases,  as  I  say,  in  both  Holly  and  Duncan,  the  unit 
caretaker  was  held  an  employee  within  the  scope  of 
his  employment.  Those  are  the  only  circuit  court 
cases  that  have  been  called  to  my  attention  that 
are  exactly  squarely  on  the  point  and  both  of  them 
hold  as  I  have  stated. 

Now  in  206  Fed.  (2d)  912,  O 'Toole  vs.  U.  S., 
Judge  Biggs  speaking  for  the  Third  Circuit  held  a 
National  Guardsman  on  summer  training  an  em- 
joloyee,  but  the  case  involved  a  National  Guardsman 
of  the  District  of  Columbia  and  Judge  Biggs  em- 
i:)hasizes  the  fact  that  residents  of  the  District  of 
Columbia  and  Guard  units  of  the  District  of  Co- 
lumbia are  a  peculiar  breed  of  animal  and  largely 
rested  his  decision  on  that  circumstance,  although 
he  does  refer  to  both  Holly  and  Duncan  with  ap- 
parent approval.  But  I  think  under  the  circum- 
stances the  O 'Toole  case  is  not  very  controlling 
opinion,  although  as  I  say.  Judge  Biggs  does  indi- 
cate that  he  approves  both  Holly  and  Duncan.  Now 
whether  that  brings  the  Third  Circuit  into  the  col- 
umn of  those  holding  a,  who  would  hold  a  unit  care- 
taker an  employee  acting  within  the  scope  of  his 
employment  or  not,  may  be  debatable,  at  least  the 
strongest  kind  of  inference  is  that  that  circuit  is 
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going  to  hold  that  way  when  the  question  comes  to 
them. 

Now  there  are  no  circuit  cases  to  the  contrary. 
There  are  several  circuit  cases  which  hold  that  a 
National  Gruardsman  other  than  a  unit  caretaker  is 
not  an  employee  and  that  I  may  say  is  held  in  both 
the  Tenth  and  Fifth  Circuits  as  well  and  appar- 
ently there  is  no  authority  to  the  contrary  that  a 
National  Guard  soldier,  while  not  on  active  duty, 
on  active  federal  duty,  is  not  an  employee  within 
the  meaning  of  this  Act.  Now  there  are  a  string  of, 
oh  I  neglected  to  say  that  there  is  a  District  Court 
case  Watt  vs.  the  U.  S.,  123  Fed.  Supp.  906,  Dis- 
trict Court  of  Arkansas  that  applies  the  same  rule 
although — and  it  is  curious,  it  is  an  interesting  case 
because  in  that  case  the  unit  caretaker  was  riding 
in  the  truck  but  it  was  being  driven  at  the  time  by 
the  unit  administrative  assistant  and  the  District 
Court  there  says  that  ])oth  of  them  are  employees, 
but  that  the  administrative  assistant  did  not  have 
within  his  duties  to  drive  the  truck  and  even 
though  the  unit  [560]  caretaker  was  ^dth  him  at 
that  time,  at  the  time  held  no  liability  because  it 
was  outside  the  scope  of  his  employment.  But  the 
case  doesn't  add  very  much  to  it  because  after  all 
that  Court,  that  District  Court  is  wdthin  one  of  the 
circuits  and  it  doesn't  mean  very  much  in  the  way 
of  authority  when  a  District  Court  follows  his  own 
circuit. 

Mr.  Dovell:  The  Eighth  Circuit,  is  it  not,  your 
Honor? 

The  Court:     Is  if? 


vs.  Mar-Le  Wendt,  et  al.  219 

Mr.  Casey:  A  different  circuit,  your  Honor.  We 
checked  in  the  beginning  of  the  vokime  on  that 
thing  and  this  is  Arkansas. 

The  Court:  If  it  is  a  different  circuit  then  it 
lias  a  little  more  authoritative  value  than  it  would 
otherwise  have  because 

Mr.  Casey:     Eighth  Circuit. 

The  Court:  It  is  a  fine  point  that  isn't  controll- 
ing in  the  situation  but  I  just  may  comment  on  it 
because  as  far  as  I  can  see  there  isn't  any  circuit 
decision  and  there  is  this  one  District  Court  deci- 
sion in  this  other  circuit  as  you  point  out  to  me,  all 
to  the  same  effect.  Now  not  any  District  Court  case 
involves  a  unit  caretaker.  The  District  Court  cases 
holding  a  National  Guardsman  as  soldier  who  is  not 
a  unit  caretaker  I  consider  of  no  great  help  in  our 
problem  here  [561]  because  that  ruling  is  held  even 
in  those  circuits  that  hold  a  unit  caretaker  an  em- 
ployee. The  upshot  of  it  all  is  that  I  don't  see  any 
authority  to  the  contrary  at  the  present  time  of 
controlling  weight  here.  We  don't  have  any  deci- 
sion in  the  Ninth  Circuit,  either  District  Court  or 
from  the  Circuit  itself  on  this  question.  I  can't,  of 
course,  predict  what  the  Ninth  Circuit  will  do  about 
it  with  acciu-acy,  but  I  am  of  the  impression  that 
they  will  go  along  with  the  other  circuits  when  the 
question  comes  to  them.  In  any  event  for  my  part 
in  it  I  am  satisfied  that  the  reasoning  in  Holly  and 
Duncan  is  good,  sound,  in  keeping  with  the  mean- 
ing and  intent  of  this  Act  and  I  am  now  of  the 
impression  that  I  should  follow  that  line  of  author- 
ity. [562] 


220  United  States  of  America 

Certificate 

I,  Adele  U.  Douds,  official  court  reporter  for  the 
within-entitled  coui't,  hereby  certify  that  the  fore- 
going is  a  true  and  correct  transcript  of  the  mat- 
ters therein. 

/s/  A.  U.  DOUDS. 

[Endorsed]:     Filed  April  17.  1956;  U.S.D.C. 
[Endorsed]:     Filed  April  28,  1956;  US.C.A. 


[Title  of  District  Court  and  Cause.] 

Nos.  1747  and  1758 

CERTIFICATE  OF  CLERK  TO  RECORD 
OX  APPEAL 

United  States  of  America, 

Western  District  of  Washington — ss. 

I,  Millard  P.  Thomas,  Clerk  of  the  above-entitled 
Court,  do  hereby  certify  that  pursuant  to  the  provi- 
sions of  Rule  75(0)  of  the  Federal  Rules  of  Civil 
Procedui-e,  as  amended,  and  Subdi^'ision  I  of  Rule 
10,  as  amended,  of  the  Ignited  States  Court  of  Ap- 
peals for  the  Ninth  Circuit.  I  am  transmitting 
herewith  all  of  the  original  papei^,  pleadings  and 
exhibits  in  the  a))ove-entitled  consolidated  causes, 
pursuant  to  the  written  Designation  of  the  Con- 
tents of  the  Record  on  Appeal  of  the  defendant 
L^nited  States  of  America,  and  the  said  papers, 
pleadings  and  exhibits  herewith  transmitted  con- 
stitute  the   Record   on   Appeal   from   that   certain 
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Judgment,  in  consolidated  Causes  1747  and  1758, 
of  the  above-entitled  Court,  filed  and  entered  on 
December  7,  1955,  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  at  San  Francisco, 
California,  and  are  identified  as  follows : 

Cause  1747 

1.  Complaint.  (Filed  Nov.  4, 1953.) 

2.  Summons  and  Marshal's  Return  of  Service. 
(Filed  Nov.  17, 1953.) 

3.  Answer  of  Deft.  Pac.  Tel.  &  Tel.  Co.  (Filed 
Dec.  21, 1953.) 

4.  Motion  to  Consolidate  (Causes  1747  and  1758). 
(Filed  Apr.  30, 1954.) 

5.  Statement  in  Support  Motion  (1747  and  1758). 
(FiledApr.  30, 1954.) 

6.  Affidavit  of  Service  Motion,   etc.    (1747  and 
1758).    (Filed  May  1,  1954.) 

7.  Note  for  Docket.  (Filed  July  1,  1954.) 

8.  Affidavit  of  Mailing.  (Filed  July  1,  1954.) 

9.  Interrogatories    to    Defendant.    (Filed    Aug. 
13,  1954.) 

10.  Answers    to    Interrogatories.    (Filed    Sept. 
22,  1954.) 

11.  Order    of    Consolidation    (1747    and    1758). 
(Filed  Oct.  19, 1954.) 

12.  Request    for    Suljpoenas    (1747    and    1758). 
(FiledDec.  30, 1954.) 

13.  Motion  for  Order  for  Subpoena  for  Deposi- 
tion (1747  and  1758).  (Filed  Dec.  30,  1954.) 

14.  Notice    of    Taking    Depositions    (1747    and 
1758).  (FiledDec.  30, 1954.) 
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15.  Deposition,  Marvin  Gr.  Wubbens  (1747  and 
1758).  (Filed  Mar.  24, 1955.) 

16.  Deposition,  W.  L.  Brown  (1747  and  1758). 
(FiledMar.  24, 1955.) 

17.  Deposition,  Paul  L.  ^'roman  (1747  and  1758). 
(FiledMar.  24,  1955.) 

18.  Pre-trial  Order  (1747  and  1758).  (Filed  and 
entered  Apr.  8, 1955.) 

19.  Trial  Brief,  Pac.  Tel.  &  Tel.  Co.  (1747  and 
1758.)  (Filed  Apr.  14, 1955.) 

20.  Stipulation  re  medical  expenses  (1747  and 
1758).  (Filed  Apr.  14, 1955.) 

21.  Reporter's  Transcript  of  Court's  Oral  Opin- 
ion (1747  and  1758).  (Filed  May  27,  1955.) 

22.  Findings  of  Fact  and  Conclusions  of  Law 
(lodged  Nov.  10,  1955)  (1747  and  1758).  (Filed  and 
entered  Dec.  7,  1955.) 

23.  Judgment  (1747  and  1758)  (lodged  Nov.  10, 
1955).  (Filed  and  entered  Dec.  7, 1955.) 

24.  Findings  of  Fact  and  Conclusions  of  Law, 
of  Deft.  United  States  (proposed  but  not  signed) 
(1747  and  1758).  (Lodged  Nov.  10,  1955.) 

25.  Judgment,  proposed  by  United  States  (1747 
and  1758).  (Lodged  Nov.  10, 1955.) 

26.  Objections  of  United  States  to  Plaintiffs' 
proposed  Findings  of  Fact  and  Conclusions  of  Law 
(1747  and  1758).    (Filed  Nov.  10,  1955.) 

27.  Affidavit  of  Mailing  Objections,  etc.  (1747 
and  1758).  (Filed  Nov.  10, 1955.) 

28.  Amended  Findings  of  Fact  and  Conclusions 
of  Law,  proposed  by  U.  S.  (1747  and  1758). 
(Lodged  Nov.  14, 1955.) 
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29.  Amended  Objections  of  U.  S.  to  Plaintiffs' 
proposed  Findings  of  Fact  and  Conclusions  of  Law 
(1747  and  1758).  (Filed  Nov.  14,  1955.) 

30.  Affidavit  of  Mailing  Amended  Objections, 
etc.  (1747  and  1758).  (Filed  Nov.  14,  1955.) 

31.  Cost  Bill  of  Deft.  Pac.  Tel.  &  Tel.  Co.  (1747 
and  1758).  (Filed  Dec.  12, 1955.) 

32.  Notice  of  Taxation  of  Costs  (1747  and  1758). 
(FiledDec.  12, 1955.) 

33.  Notice,  IT.  S.,  of  Appeal  (1747  and  1758. 
(Filed  Feb.  1, 1956.) 

34.  Order  Extending  Time  to  File  Record  and 
Docket  Appeal  (1747  and  1758).  (Filed  Feb.  21, 
1956.) 

35.  Designation,  U.  S.,  of  Record  on  Appeal 
(1747  and  1758).  (Filed  Apr.  16,  1956.) 

36.  Affidavit  of  Service  of  Designation  (1747 
and  1758).  (Filed  April  16,  1956.) 

37.  Reporter's  Transcript  of  Trial  Proceedings 
(2  volumes)  (1747  and  1758).   (Filed  Apr.  17,  1956). 

38.  Order  to  Transmit  Original  Exhibits  (1747 
and  1758).  (Filed  Apr.  25, 1956.) 

Cause  1758 

39.  Complaint.  (Filed  Oct.  15, 1953.) 

40.  Sunmions  and  Marshal's  Return  of  Service. 
(FiledOct.  22, 1953.) 

41.  Stipulation  for  Change  of  Venue.  (Filed 
Dec.  11, 1953.) 

42.  Answer  of  Defendant  United  States.  (Filed 
Jan.  8, 1954.) 

43.  Affidavit  of  Mailing.  (Filed  Jan.  8,  1954.) 
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44.  Motion  to  Strike  Affirmative  Defense.  (Filed 
Jan.  27, 1954.) 

45.  Note  for  Docket.  (Filed  Apr.  6,  1954.) 

46.  Copy  of  letter,  IT.  S.  Attorney  to  Pltfs'  at- 
torneys re  Motion  to  Strike.  (Filed  Apr.  12,  1954.) 

47.  Plaintiffs'  Memo.  Brief  on  Motion  to  Strike. 
(FiledApr.  30, 1954.) 

48.  Motion  to  Consolidate  Causes  1747  and  1758. 
(Filed  Apr.  30, 1954.) 

49.  Note  for  Motion  Docket.  (Filed  July  1, 1954.) 

50.  Interrogatories  to  Defendant.  (Filed  Aug. 
13, 1954.) 

51.  Answers  of  U.  S.  to  Interrogatories.  (Filed 
Sept.  8, 1954.) 

52.  Affidavit  of  Mailing  Ans.  to  Interrogatories. 
(Filed  Sept.  8, 1954.) 

53.  Defendant's  Memo  in  opposition  to  Plain- 
tiffs' Motion  to  Strike.  (Filed  Sept.  24,  1954.) 

54.  Order  Continuing  Plaintiffs'  Motion  to 
Strike.  (Filed  Oct.  19, 1954.) 

55.  Motion  of  Plainiffs  to  Determine  and  Allow 
Attorney  Fees.  (Filed  Dec.  12, 1955.) 

56.  Order  Determining  and  Allowing  Attorney 
Fees.  (Filed  Dec.  19, 1955.) 

I  further  certify  that  as  part  of  the  Record  on 
A])peal  I  am  transmitting  herewith  the  following 
original  exhibits  admitted  in  evidence  in  the  trial 
of  the  above-entitled  consolidated  causes,  to  wit: 

Plaintiffs'  exhibits: 

1.  Photograph  of  truck  and  trailer. 

2.  Photograph  of  truck  and  trailer. 
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3.  Photograph  of  plaintiff  automobile. 

4.  Photograph  of  plaintiff  automobile. 

5.  Photograph  of  plaintiff  automobile. 

6.  Photograph  of  plaintiff  automobile. 

7.  Certified  copy  of  Dept.  of  Licenses  Certificate 
of  Weight. 

8.  Photostat  copy  of  Army  shipping  document 
on  truck. 

9.  Photostat  copy  of  Army  shipping  document. 

10.  Photostat  copy  of  Army  shipping  document. 

11.  Photostat  copy  of  Ai-my  shipping  document. 

12.  Photostat  copy  of  issue  slip. 

13.  Photostat  copy  of  issue  slip. 

14.  Photostat  copy  of  issue  slip  for  director. 

15.  Photostat  copy  of  13  sheets  of  special  orders. 

16.  Mim.    copy   of   Rev.    Field   Civ.    Personnel 
Program,  Prj.  1213  (17  pages). 

17.  Hospital   records   and   ex-ray   file   of   Pltf., 
prop,  of  Pierce  County  Hospital. 

18.  Large  map. 

19.  Envelope  contain.  10  small  photos  re  acci- 
dent. 

20.  X-ray  film  and  hospital  record  of  Pltf.,  from 
St.  Peters  Hospital. 

21.  X-ray    film    and   hospital    records    of   pltf. 
from  Providence  Hospital. 

22.  Bills   (2)   for  service,  Providence  Hospital. 

23.  National  Guard  Reg.  #75-16  (6  pages). 

24.  Photostat  copy  of  Dept.  of  Army,  etc. 

25.  Bills  for  medical  service  (10  pages). 

26.  Xursing  bills,  Pierce  Co.   (6  pages). 

27.  Drug  bills  (3  pages) . 


226  United  States  of  America 

28.  Bills,  Dr.  Zimmerman;  1  cancelled  check. 

29.  Bill  (1),  St.  Peters  Hospital. 

30.  Pierce  County  Hospital  bill  (1). 

31.  Bill,  Dr.  Derring,  dentist. 

32.  Encephlogram  Report  of  Pltf . 

33.  Original  report  of  Dr.  Thomas. 

34.  Bills  (5  pages). 

35.  Bills,  Dr.  MacKay. 

36.  Army  Div.  Statistics  Letter. 

Exhibits  of  Deft.  Pac.  Tel.  &  Tel.  Co. : 

B-1.     Large  sketch  of  area. 

B-2  to  B-8,  inclusive :     Photographs. 

Exhibits  of  Deft.  United  States : 

A-1.  Photostat  copy  (9  sheets)  of  insurance  doc- 
uments, etc. 

A-2.  Certified  copy  of  Army  Regulations,  Spe- 
cial Regulations,  Cir.  No.  34  and  General  Order. 

A-3.     Certified  copy  NCR. 

A-4.     Certified  copy  NGR  circulars. 

A-5.  Certified  copy  Annual  Report,  Chief  Natl. 
Guard  Bureau. 

A-6.  Certified  copy  Annual  Report,  NGR,  end- 
ing 6/30/51. 

I  further  certify  that  the  following  is  a  true  and 
correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  in  my  office  on  behalf  of  the  par- 
ties hereto  for  the  preparation  of  the  Record  on 
Appeal  in  these  consolidated  cases,  to  wit:  Notice 
of  Appeal,  Defendant  United  States  of  America, 
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$5.00,  and  that  the  said  fee  has  not  been  paid  for 
the  reason  that  the  appeal  is  being  prosecuted  by 
the  United  States  of  America. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  official  seal  of  said  District  Court,  at 
Tacoma,  Washington,  this  26th  day  of  April,  1956. 

[Seal]  MILLARD  P.  THOMAS, 

Clerk. 

By  /s/  E.  E.  REDMAYNE, 
Deputy. 


[Endorsed] :  No.  15,116.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  United  States  of 
America,  Appellant,  vs.  Mar-Le  Wendt,  Albert  D. 
Rosellini  and  Pacific  Telephone  &  Telegraph  Com- 
pany, a  Corporation,  Appellees.  Transcript  of  Rec- 
ord. Appeal  from  the  United  States  District  Court 
for  the  Western  District  of  Washington,  Southern 
Division. 

Filed  April  28, 1956. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 


228  United  States  of  America 

In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15,116 

UNITED  STATES  OF  AMERICA, 

Appellant, 

vs. 

MAR-LE  WENDT  AND  ALBERT  D.  ROSEL- 
LINI, 

Appellees. 

STATEMENT  OF  POINTS  ON  WHICH 
APPELLANT  INTENDS  TO  RELY 

The  United  States  of  America,  appellant,  states 
that  the  points  on  which  it  intends  to  rely  are  as 
follows : 

1.  The  District  Court  erred  in  holding  that  Sgt. 
William  Brown  and  Lt.  Col.  Hagen  were  federal 
employees  within  the  meaning  of  that  term  as  used 
in  the  Federal  Tort  Claims  Act. 

2.  The  District  Court  erred  in  holding  that  Sgt. 
Brown  and  Lt.  Col.  Hagen  were  acting  within  the 
scope  of  their  employment  for  the  LTnited  States 
within  the  meaning  of  the  Federal  Tort  Claims  Act. 

3.  The  District  Court  erred  in  holding  that  Sgt. 
Brown  and  Lt.  Col.  Hagen  were  negligent. 

4.  The  District  Court  erred  in  refusing  to  admit 
inot  evidence  Government's  Exhibits  A5  and  A6. 
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5.     The  District  Court  erred  in  rendering  judg- 
ment for  the  plaintiffs  against  the  United  States. 

CHARLES  P.  MORIARTY, 

United  States  Attorney, 

By  /s/  GUY  A.  B.  DOVELL, 

Assistant   United   States  At- 
torney. 

[Endorsed]:     Filed  April  25,  1956;  U.S.C.A. 
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DESIGNATION  OF  PARTS  OF  RECORD 
TO  BE  PRINTED 

The  United  States  of  America,  appellant,  desig- 
nates the  following  parts  of  the  record  for  printing 
by  the  Clerk : 

1.  Plaintiffs'  complaint  against  the  United 
States. 

2.  Order  transferring  cause,  filed  December  12, 
1953. 

3.  Answer  of  United  States. 

4.  Plaintiffs'  motion  to  strike  Government's  first 
affirmative  defense. 

5.  Answers  of  United  States  to  interrogatories, 
filed  September  8, 1954. 

6.  Government's  memorandimi  in  opposition  to 
plaintiffs'  motion  to  strike  Government's  first  af- 
firmative defense. 
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7.  Order  of  consolidation,  filed  October  19,  1954. 

8.  Pre-trial  order. 

9.  Transcript  of  proceedings  April  11  through 
April  14,  1955.  All  the  testimony  of  Lawrence 
Brown  (pp.  56  through  112,  inclusive) ;  Lt.  Col. 
All)ert  G.  Hagen  (pp.  466  through  488,  inclusive) ; 
Capt.  Marvin  Glen  Wubbens  (pp.  170  through  193, 
inclusive) :  and  Gen.  Wilburn  H.  Stevens  (pp.  194 
through  248,  line  6,  inclusive). 

Colloquy  on  admission  of  Exhibits,  p.  491,  line  2, 
through  p.  492,  line  25. 

Court's  oral  remarks,  p.  549,  line  14,  through  p. 
562,  line  13. 

10.  Transcript  of  court's  oral  opinion  April  14, 
1955,  p.  4,  line  11,  through  p.  5,  line  4. 

11.  Findings  of  fact,  conclusions  of  law  and 
judgment  entered  on  December  7, 1955. 

12.  Notice  of  appeal. 

13.  Designation  of  record  on  appeal. 

14.  Statement  of  points  on  which  appellant  in- 
tends to  rely. 

15.  This  designation  of  parts  of  record  to  be 
printed. 

CHARLES  P.  MORIARTY, 
LTnited  States  Attorney, 

By  /s/  GUY  A.  B.  DOYELL, 

Assistant   United   States  At- 
torney. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :    Filed  April  25, 1956 ;  U.S.C.A. 
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Mar-Le  Wendt  and  Albert  D.  Rosellini,  appellees 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
WESTERN  DISTRICT  OF  WASHINGTON,  SOUTHERN  DIVISION 


BRIEF  FOR  APPELLANT 


JURISDICTIONAL  STATEMENT 

The  jurisdiction  of  the  district  court  was  invoked 
under  28  U.  S.  C.  1346  (b)  of  the  Federal  Tort  Claims 
Act.  The  jurisdiction  of  this  Court  rests  upon  28 
U.  S.  C.  1291  by  reason  of  a  notice  of  appeal  filed 
February  1,  1956,  from  a  judgment  against  the  United 
States  entered  on  December  7,  1955  (R.  70-72). 

STATEMENT 

This  is  an  appeal  from  a  judgment  holding  the 
United  States  liable  under  the  Federal  Tort  Claims 
Act  for  personal  injuries  sustained  by  appellee  Wendt 
and  for  property  damage  sustained  by  appellee 
Rosellini.  The  case  arose  from  a  collision  between 
Rosellini 's  vehicle,  operated  by  Mrs.  Wendt,  and  a 

(1) 


truck-trailer  owned  by  the  United  States  but  loaned 
to  the  Washington  National  Guard  and  operated  by 
Sgt.  William  Brown,  a  Washington  National  Guards- 
man assigned  to  full  time  civilian  caretaker  duties  for 
his  National  Guard  Unit. 

Brown  was  a  sergeant  in  Battery  C,  770th  AAA 
Battalion,  a  unit  of  the  National  Guard  of  the  State 
of  Washington  stationed  at  the  armory  in  Seattle 
(R.  76).  This  unit,  while  federally  recognized,  was 
not  then  in  the  federal  service  nor  on  any  ''active 
federal  duty"  (R.  75). 

As  a  sergeant  in  the  Washington  National  Guard, 
Brown  drilled  one  night  a  week  and  was  paid  about 
$6.00  per  drill  by  check  issued  by  the  United  States 
Army  Finance  Center  in  Seattle  (R.  58,  77).  Brown 
was  also  employed  as  a  full  time  civilian  unit  "ma- 
terial caretaker  for  [his]  National  Guard"  unit,  i.  e., 
Battery  C  of  the  770th  AAA  Battalion  of  the  State 
of  Washington  National  Guard  (R.  77).  For  this 
employment  Brown  was  paid  about  $315.00  monthly 
by  check  issued  by  the  same  United  States  Anny 
Finance  Center  (R.  59,  78). 

General  Wilburn  Stevens,  who  is  the  Adjutant  Gen- 
eral of  the  Washington  National  Guard  and  thus 
charged  with  the  "supervision  and  training  of  the 
Washington  National  Guard  under  the  direction  of 
the  Governor"  of  that  State,  described  the  "manner 
and  nature  of  hiring  of  civilian  personnel  known  as 
unit  caretakers"  (R.  140).  He  testified  that  "usually 
the  unit  commander  [of  the  particvilar  Washington 
National  Guard  unit]  selects  a  man  from  his  unit 
because  the  man,  if  he  is  to  act  in  the  capacity  of 


the  caretaker  *  *  *  must  be  in  the  unit  where  he 
takes  care  of  the  property.  Therefore,  the  unit  com- 
uiander  is  usually  the  man  who  hires  the  man  and 
the  papers  are  sent  forward  to  my  headquarters" 
(R.  140-141). 

Pursuant  to  this  established  procedure  of  having  the 
rniit  caretaker  selected  and  hired  by  the  unit  com- 
mander, Brow^n,  in  order  to  get  his  job  as  unit  care- 
taker, was  interviewed  by  the  Company  Commander 
of  Battery  C  at  the  Seattle  Armory  and  by  the  per- 
sonnel officer  there  (R.  79).  He  was  also  inter- 
viewed for  the  job  at  Camp  Murray,  which  is  the 
National  Guard  Headquarters  for  the  State  of  Wash- 
ington, by  Col.  Hagen,  "a  national  Guard  officer" 
and  not  a  "regular  army  officer,"  who  was  Acting 
United  States  Property  and  Disbursing  Officer  for 
the  Washing-ton  National  Guard  (R.  80,  188).  ''Any 
order  that  is  issued  out  of  [Col.  Hagen 's]  office  to 
any  National  Guard  personnel  is  issued  in  the  name 
of  the  Adjutant  General"  of  the  State  of  Washing- 
ton (R.  203). 

The  hiring  of  Brown  as  miit  caretaker  for  Battery 
C — ^which,  like  his  firing,  rested  in  the  discretion  of 
the  State  Adjutant  General — was  formalized  in  ap- 
pointment papers  issued  by  "Headquarters  Military 
Department,  State  of  Washington,  Office  of  the  Adju- 
tant General"  (R.  59,  188).  As  a  miit  caretaker, 
Brow^n's  duties  included  "looking  after"  federal 
equipment  and  property  loaned  to  his  State  and  as- 
signed to  his  miit,  minor  mechanical  repairs  on  the 
equipment  and  the  drawing  of  such  equii)ment  at  the 
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state  Headquarters  in  Camp  Murray  for  use  of  his 
unit  in  Seattle  (R.  59,  80-81,  145-147,  184).  He  also 
prepared,  as  a  unit  caretaker,  the  miit's  ''payrolls, 
morning  reports,  sick  reports,  report  of  change  and  a 
thousand  and  one  reports  which  the  company  com- 
mander, being  only  a  part  time  man,  he  can't  take  care 
of  that"  (R.  146).  Generally,  BrowTi  was  "the  right- 
hand  man  to  the  unit  commander"  in  getting  this 
work  done  (R.  146). 

On  March  11,  1953,  the  day  of  the  accident.  Brown 
was  directed  by  his  unit  commander  and  by  his  Bat- 
talion Administrative  Officer,  pursuant  to  an  order 
issued  by  "Headquarters,  Military  Department,  State 
of  Washington,  Office  of  the  Adjutant  General,  Camp 
Murray,  Washington,"  to  proceed  from  Seattle  to 
Camp  Murray,  draw  a  truck  and  trailer  there,  and 
drive  it  back  to  Battery  C  at  Seattle  (R.  59,  60,  82, 
103,  131-132).  Bro^vn,  complying  with  this  State 
National  Guard  order,  arrived  at  Camp  Murray  and 
took  delivery  of  a  United  States  Army  2y2-ton  truck 
which  was  then  "on  loan  to  the  [Washington]  Na- 
tional Guard  for  the  purpose  of  training  personnel  and 
transporting  equipment  and  personnel  of  the  [Wash- 
ington] National  Guard"  (R.  62-63).  At  the  same 
time,  a  trailer  was  delivered  at  Camp  Murray  to  an- 
other unit  caretaker  for  Battery  B  of  the  770th  AAA 
Gun  Battalion  (R.  60). 

Although  the  truck  was  equipped  with  a  12-volt 
electrical  brake  connection  system  and  the  trailer  had 
a  6- volt  brake  system,  the  trailer  was  coupled  onto  the 
truck  which  had  been  delivered  to  Brown  (R.  60-61). 
The  district  court  found  that  Col.  Hagen,  the  Prop- 


erty  Officer,  "authorized  and  directed  that  said  truck 
and  trailer  be  issued  to  Brown"  (R.  65).  Because 
of  the  incompatible  voltage,  the  brake  line  from  the 
cab  of  the  truck  could  not  control  the  brakes  on  the 
trailer  (R.  61,  65). 

Brown,  while  driving  the  truck  and  trailer  back 
to  Seattle,  was  travelling  in  a  northerly  direction 
along  U.  S.  99  near  Tacoma  at  the  time  of  the  acci- 
dent (R.  61).  Rosellini's  vehicle,  operated  by  Mrs. 
Wendt,  was  travelling  in  the  opposite  direction  (R. 
61).  In  order  to  avoid  a  parked  Pacific  Telephone 
and  Telegraph  Company  truck  which  blocked  one  of 
the  northbound  lanes  of  U.  S.  99,  Brown  applied  his 
brakes  (R.  61,  63).  The  weight  of  the  imbraked 
trailer  pushed  the  rear  of  the  truck  to  the  east,  re- 
sulting in  forcing  the  front  part  of  the  truck  to  the 
west  or  to  the  left  and  into  the  southbound  lane,  strik- 
ing the  oncoming  car  driven  by  Mrs.  Wendt  (R.  61, 
99). 

This  suit  was  then  filed  against  the  United  States 
under  the  Federal  Tort  Claims  Act  in  the  district 
court  (R.  3).  The  complaint,  seeking  damages  for 
Mrs.  Wendt 's  personal  injuries  and  the  property 
damage  to  Mr.  Rosellini's  vehicle,  alleged  that  Brown 
was  an  employee  of  the  United  States  acting  within 
the  scope  of  his  employment  and  that  he  negligently 
operated  the  truck  and  trailer  without  adequate  brake 
connections  (R.  4).  Another  action  was  filed  by  the 
same  appellees  against  the  Pacific  Telephone  and 
Telegraph  Company,  alleging  negligence  on  the  part 
of  that  company  in  failing  to  post  adequate  signals  a 
sufficient  distance  south  of  the  point  on  U.  S.  99  where 


their  parked  truck  was  blocking  one  of  the  lanes, 
thereby  causing  the  truck-trailer  driven  by  Brown  to 
swerve  over  into  the  southbound  lane.  Both  actions 
were  consolidated  in  the  court  below  (R.  39). 

The  United  States,  in  answering,  denied  that  Brown 
was  negligent  and  denied  that  he  was  a  federal  em- 
ployee (R.  10).  In  addition,  the  answer  asserted,  by 
w^ay  of  a  separate  affirmative  defense,  that  Brown 
was  an  employee  of  the  State  of  Washington  Military 
Department  and  that  there  could  therefore  be  no  re- 
covery against  the  United  States  under  the  Federal 
Tort  Claims  Act   (R.  12-13). 

After  trial,  the  district  court  ruled  that  Brown,  at 
the  time  of  the  accident,  was  an  employee  of  the 
United  States  acting  within  the  scope  of  his  employ- 
ment as  a  unit  caretaker  and  that  he  was  negligent 
in  operating  the  truck  and  trailer  at  a  greater  speed 
than  was  proper  in  view  of  the  lack  of  adequate  brake 
connections  (R.  66).  The  court  further  ruled  that 
Col.  Hagen  was  an  employee  of  the  United  States, 
that  he  was  acting  within  the  scope  of  his  employ- 
ment as  United  States  Property  and  Disbursing  Of- 
ficer in  authorizing  the  issuance  of  the  truck  and 
trailer  to  Brown,  and  that  this  authorization  was 
negligent  (R.  67).  Finding  further  that  the  Tele- 
phone Company  was  not  negligent,  and  that  Mrs. 
Wendt  was  not  guilty  of  contributory  negligence,  the 
court  entered  judgment  against  the  United  States  on 
December  7,  1955,  in  the  sum  of  $56,404.75  for  Mrs. 
Wendt 's  jDersonal  injuries  and  in  the  sum  of  $1,392.33 
for  the  damage  to  Mr.  Rosellini's  car  (R.  68,  71). 


QUESTION   PRESENTED 

Whether  (a)  a  Washington  National  Guard  en- 
listed man  employed  as  a  unit  caretaker  by  his  Wash- 
ington National  Guard  unit  which  has  not  been  ord- 
ered into  the  federal  service  and  (b)  a  Washington 
National  Guard  officer  detailed  to  the  Washington 
National  Guard  Headquarters  as  United  States  Prop- 
erty and  Disbursing  Officer  for  the  State  of  Wash- 
ington are  "employees  of  the  [federal]  Government"' 
within  the  meaning  of  that  term  as  used  in  the  Fed- 
eral Tort  Claims  Act  so  as  to  make  the  United  States. 
liable  for  their  negligence. 

STATUTES   INVOLVED 

1.  The  pertinent  sections  of  the  Federal  Tort 
Claims  Act,  as  codified  in  Title  28,  U.  S.  C,  provide: 

§  1346.  United  States  as  defendant 

***** 

(b)   *  *  *  the      district      courts  *  *  *  shall 
have  exclusive  jurisdiction  of  civil  actions  on 
claims   against  the   United  States,   for  money 
damages,   for   injury   or   loss   of  property,   or 
personal  injury  or  death  caused  by  the  negli- 
gent or  wrongful  act  or  omission  of  any  em- 
ployee of  the  government  while  acting  within 
the   scope  of  his  office  or  employment,  under 
circumstances   where   the   United   States,   if   a 
private  person,  would  be  liable  to  the  claimant 
in  accordance  with  the  law  of  the  place  where 
the  act  or  omission  occurred. 

§  2671.  Definitions 
As  used  in  this  cliapter  and  sections   1346 
I  (b)   and  2401    (b)   of  this  title,  the  term— 
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''Federal  agency"  includes  the  executive  de- 
partments and  independent  establishment  of 
the  United  States,  and  corporations  primarily 
acting  as  instrumentalities  or  agencies  of  the 
United  States  but  does  not  include  any  con- 
tractor with  the  United  States. 

"Employee  of  the  government"  includes  of- 
ficers or  employees  of  any  federal  agency, 
members  of  the  military  or  naval  forces  of  the 
United  States,  and  persons  acting  on  behalf  of 
a  federal  agency  in  an  official  capacity,  tem- 
porarily or  permanently  in  the  service  of  the 
United  States,  whether  with  or  without  com- 
pensation. 

2.  The  pertinent  sections  pertaining  to  the  Na- 
tional Guard,  as  codified  in  Title  32,  U.  S.  C,  pro- 
vide: 

§  42.  Care  of  animals ;  armament,  etc. 

Funds  allotted  by  the  Secretary  of  the  Army 
for  the  support  of  the  National  Guard  shall 
be  available  for  the  purchase  and  issue  of  for- 
age, bedding,  shoeing,  and  veterinary  services, 
and  supplies  for  the  Government  animals  is- 
sued to  any  organization,  and  for  animals 
owned  or  hired  by  any  State,  Territory,  Dis- 
trict of  Columbia,  or  National  Guard  organ- 
ization, not  exceeding  the  number  of  animals 
authorized  by  Federal  law  for  such  organ- 
ization and  used  solely  for  military  purposes, 
and  for  the  compensation  of  competent  help 
for  the  care  of  material,  animals,  armament, 
and  equipment  of  organizations  of  all  kinds, 
under  such  regulations  as  the  Secretary  of  the 
Army  may  prescribe. 


The  compensation  paid  to  caretakers  who  be- 
long to  the  National  Guard,  as  herein  author- 
ized, shall  be  in  addition  to  any  compensation 
authorized  for  members  of  the  National  Guard 
under  any  of  the  provisions  of  this  title. 
***** 

Fimds  hereafter  appropriated  under  the  pro- 
visions of  this  title,  as  amended,  for  the  sup- 
port of  the  National  Guard  of  the  several 
States,  Territories,  and  the  District  of  Co- 
lmn])ia,  shall  be  sui)i)lemental  to  moneys  appro- 
priated by  the  several  States,  Territories,  and 
the  District  of  Cohunbia,  for  the  support  of  the 
National  Guard,  and  shall  be  available  for  the 
hire  of  caretakers  and  clerks:  Provided,  That 
the  Secretary  of  the  Army  shall,  by  regulations, 
fix  the  salaries  of  all  caretakers  and  clerks 
hereby  authorized  to  be  employed,  and  shall 
also  designate  by  whom  they  shall  be  employed. 

§  42a.  Same ;    hire    of    caretakers   for    clerical 
work 

Moneys  hereafter  appropriated  under  the 
provisions  of  this  title,  as  amended,  for  com- 
pensation of  help  for  care  of  material,  animals, 
armament,  and  equipment  in  the  hands  of  the 
National  Guard  of  the  several  States,  Terri- 
tories, and  the  District  of  Columbia  shall  be 
available  for  the  hire  of  caretakers  who  may 
also  perform  clerical  duties  incidental  to  their 
employment,  and  such  moneys  m.ay  be  used  as 
supplemental  to  money  approjjriated  by  the 
several  States,  Territories,  and  the  District  of 
Columbia  for  the  support  of  the  National 
Guard:    Provided,   That   nothing   herein   con- 
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tained  shall  be  construed  to  prevent  the  utiliza- 
tion of  the  services  of  such  caretakers  on  duties 
other  than  those  indicated  above,  if  such  addi- 
tional services  do  not  interfere  with  the  com- 
plete performance  of  the  duties  for  which  they 
are  employed  under  the  provisions  of  this  sec- 
tion:   *  *  *. 

§  49.  Property  and  disbursing  officers 

The  Governor  of  each  State  and  Territory 
and  the  Commanding  General  of  the  National 
Guard  of  the  District  of  Columbia  shall  ap- 
point, designate,  or  detail,  subject  to  the  ap- 
proval of  the  Secretaries  of  the  Army  and  Air 
Force,  a  qualified  officer  of  the  National  Guard 
of  the  United  States  or  the  Air  National  Guard 
of  the  United  States,  who  is  an  officer  of  the 
National  Guard  or  Air  National  Guard  of  the 
State,  Territory,  or  District  of  Columbia  and 
who  shall  be  the  United  States  property  and 
fiscal  officer.  The  President  may  with  the  con- 
sent of  the  officer  concerned,  if  such  officer  is 
not  on  active  duty,  order  him  to  active  duty  to 
serve  as  United  States  property  and  fiscal  offi- 
cer of  the  State,  Territory,  or  the  District  of 
Columbia,  for  which  appointed,  designated  or 
detailed,  and  upon  relief  from  assignment  as 
United  States  property  and  fiscal  officer,  he 
shall  revert  to  his  National  Guard  or  Air  Na- 
tional Guard  status.  The  United  States  prop- 
erty and  fiscal  officer  shall  receipt  and  account 
for  all  funds  and  property  belonging  to  the 
United  States  in  possession  of  the  National 
Guard  or  Air  National  Guard  of  the  State, 
Territory,  or  the  District  of  Columbia,  and  shall 
make  such  returns  and  reports  pertaining  there- 
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to  as  may  be  required  by  the  appropriate  Secre- 
tary. Before  entering  upon  his  duties  as  j)rop- 
erty  and  fiscal  officer  he  shall  be  required 
to  give  good  and  sufficient  bond  to  the  United 
'  States,  the  amount  thereof  to  be  determined 
by  the  Secretaries  of  the  Army  and  the  Air 
;,  Force,    for    the    faithful    performance    of    his 

duties  and  for  the  safekeeping  and  proper  dis- 
X3osition  of  the  Federal  jjroperty  entrusted  to 
his  care.  He  shall  receive  pay  and  allowances 
provided  by  law.  The  apx)ropriate  Secretary 
shall  cause  an  inspection  of  the  pertinent  ac- 
counts and  records  of  the  United  States  prop- 
erty and  fiscal  officer  to  be  made  by  an  In- 
spector General  of  his  Department  at  least  once 
each  year.  The  Secretaries  shall  make  joint 
rules  and  regulations  necessary  to  carry  into 
effect  the  provisions  of  this  section,  which  rules 
and  regulations  shall  establish  a  maximum 
grade,  not  above  colonel,  for  the  United  States 
property  and  fiscal  officer  of  each  State,  Ter- 
ritory, and  the  District  of  Columbia,  which 
grade  shall  be  commensurate  with  the  duties, 
functions,  and  responsibilities  of  the  office. 

SPECIFICATION  OF   ERRORS   RELIED   UPON 

1.  The  district  court  erred  in  holding  that  Sgt. 
William  Brown  and  Lt.  Col.  Hagen  were  federal 
employees  within  the  meaning  of  that  term  as  used 
in  the  Federal  Tort  Claims  Act. 

2.  The  district  court  erred  in  holding  that  Sgt. 
Brown  and  Lt.  Col.  Hagen  were  acting  within  the 
scope  of  their  employment  for  the  United  States 
within  the  meaning  of  the  Federal  Tort  Claims  Act. 

395649—56 3 
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3.  The  district  court  erred  in  rendering  judgment 
for  the  plaintiffs   against  the  United   States/ 

SUMMARY   OF  ARGUMENT 

The  judgment  entered  by  the  court  below  against 
the  United  States  in  this  Federal  Tort  Claims  Act  suit 
is  predicated  on  its  holding  that  certain  state  National 
Guard  personnel,  i.  e.,  miit  caretakers  and  property 
and  disbursing  officers,  are  "federal"  rather  than 
state  employees.  The  correctness  of  that  holding  is 
the  basic  Cjuestion  presented  by  this  appeal. 

We  believe  that  the  holding  constituted  plain  and 
reversible  error.  In  Point  I,  we  show  that  applica- 
tion of  the  conventional  "control"  test,  which  is  the 
touchstone  for  determination  of  the  existence  of  an 
employment  relationship,  compels  the  conclusion  that 
the  unit  caretaker  and  the  property  officer  are  state 
rather  than  federal  employees.  This  conclusion  is 
firmly  supported  by  two  fundamental  considerations 
discussed  in  Points  II  and  III  (pp.  26,  31)  :  (1)  the 
constitutional  and  historical  development  of  the  Xa- 

^  The  record  also  makes  it  plain  that  the  court  below  committed 
additional  reversible  ^^or  in  holding  that  Sgt.  BroAvn  and  Lt.  Col. 
Hagen  were  negligent^in  refusing  to  admit  into  evidence  certain 
Government  exhibits.  While  we  in  no  way  abandon  those  points, 
we  do  not  stress  them  here  because  we  believe  it  important  to  focus 
attention  on  the  more  serious  error  committed  by  the  court  in  hold- 
ing that  Brown  and  Hagen  were  not  state  employees  but  were 
federal  employees  for  whose  torts  the  I'nited  States  Government 
must  respond  under  the  Federal  Tort  Claims  Act. 
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tional  Guard  as  a  state  organization  except  when 
called  into  active  federal  service  and  (2)  the  long 
line  of  consistent  holdings  that  National  Guards- 
men, not  called  into  federal  service,  are  not  federal 
employees    under    the    Federal    Tort    Claims    Act. 

Point  IV  reinforces  even  further  the  view  that  the 
Washington  Guard  personnel  here  involved  are  not 
federal  eniploj^ees  for  whose  torts  the  United  States 
Government,   rather  than  the   State  of  Washington, 
must  respond.     Yie  show  there  that  the  federal  aid 
extended  to  the  state  National  Guards  is  only  one 
aspect  of  the  tremendous  grant-in-aid  program  under 
which  the  national  Government  finances  and  subsidizes 
multitudinous  local  projects  carried  on  by  the  state 
employees.     Imposition    of    liability    on    the    United 
States    for    extending    federal    aid    to    the    National 
Guards  is,  we  submit,  as  improper  as  would  be  the 
imposition  of  liability  for  federal  financial  assistance 
to  any  of  the  other  state-operated  projects.     Against 
this  background,  we  submit  that  it  would  require  un- 
equivocal language  in  the  Federal  Tort  Claims  Act 
before  the  door  of  the  federal  treasury  is  opened  up 
to  the  tremendous  nmnber  of  potential  claims  based 
on  federal  financial  participation  in  state  National 
Guard  or  other  grant-in-aid  programs.     There  is,  of 
course,  no  such  clear  declaration  of  liability  in  the 
Federal   Tort   Claims  Act.     Indeed,  nowhere  in  the 
Act  is  there  even  a  remote  suggestion  of  potential 
federal  liability  for  such  claims. 
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ARGUMENT 
I 

Federal  liability  is  precluded  here  because  the  United  States 
had  no  right  of  control  over  the  unit  caretaker  and  the 
property  officer 

The  basic  test  in  determination  of  the  existence  of 
an  employment  relationship  for  the  purpose  of  im- 
posing vicarious  liability  on  an  employer  for  the 
negligent  conduct  of  his  employee  always  has  been 
whether  the  employer  had  the  right  to  control  the 
employee  in  the  activities  which  gave  rise  to  the 
tortious  misconduct.  Application  of  that  test  to  the 
facts  of  this  ease  conclusively  establishes  that  neither 
Brown,  the  miit  caretaker,  nor  Plagen,  the  property 
officer,  were  employees  for  whose  torts  the  United 
States  may  be  held  liable  mider  the  Federal  Tort 
Claims  Act. 

A.  Tort  liability  of  an  employer  is  predicated  on  his  right  to  control  the 

employee's  conduct 

Although  many  factors  are  considered  in  determin- 
ing whether  or  not  an  individual  is  an  employee  of 
the  defendant  for  the  purpose  of  saddling  the  de- 
fendant with  a  tort  liability  for  the  negligence  of  the 
alleged  employee,  the  basic  criterion  at  all  times  has 
been  the  defendant's  right  of  control.  Consistent 
holdings  uniformly  recognize  that  an  essential  element 
of  the  employer's  vicarious  liability  in  tort  is  that 
the  employer  must  have  the  right  and  power  to  direct 
and  control  the  employee  in  the  performance  of  the 
negligent  act  or  omission  which  caused  the  injury. 
Board  v.  Hemst  PuMications,  322  U.  S.  Ill,  120-121, 
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128;  The  Standard  Oil  Co.  v.  Anderson,  212  U.  S.  215, 
221;  Harris  v.  Boreham,  233  F.  2d  110,  115-116  (C.  A. 
3)  ;  Beck  v.  Washington,  Virginia  <&  Maryland  Coach 
Co.,  220  F.  2d  830,  831  (C.  A.  J).  C.)  ;  Baber  v.  Akers 
Motor  Lines,  215  F.  2d  843,  845  (C.  A.  D.  C.)  ;  United 
States  V.  Eleazer,  111  F.  2d  914,  916-7  (C.  A.  4),  cer- 
tiorari denied,  339  U.  S.  903)  ;  Craige  v.  Austin  Pow- 
der Co.,  91  F.  2d  664  (C.  A.  4)  ;  P.  F.  Collier  d  Son 
Co.  V.  Eartfeil,  72  F.  2d  625  (C.  A.  8)  ;  Phelps  v. 
Boone,  67  F.  2d  574  (C.  A.  D.  C),  certiorari  denied, 
291  U.  S.  677 ;  Standard  Oil  Co.  v.  Parkinson,  152  Fed. 
681,  682  (C.  A.  8)  ;  Brady  v.  Chicago  and  G.  W.  By. 
Co.,  114  Fed.  100  (C.  A.  8)  ;  Leech  v.  Sultan  R.  & 
Timber  Co.,  161  Wash.  426,  297  Pac.  203;  Beasely, 
Etc.  V.  Whitehurst,  152  Va.  305,  311,  147  S.  E.  194, 
196;  Restatement,  Agency,  §  228,  comment  c;  §  229, 
comment  c. 

As  smnmarized  in  Phelps,  "The  usual  test"  for 
*' determination  of  liability  for  a  negligent  act  on  the 
part  of  a  servant,  is  the  right  or  the  power  on  the  part 
of  the  person  charged,  to  command  and  control  the 
servant  in  the  performance  of  the  causal  act  at  the 
moment  of  performance."  67  F.  2d  at  575.  "And," 
as  observed  again  in  Baber  v.  Akers  Motor  Lines,  215 
F.  2d  843,  845,  'Hhis  right  of  control  and  direction 
we  think  has  to  do  with  the  operation  of  the  car,  not 
merely  with  control  of  the  destmation."  Adhering 
to  the  same  rule  in  Washington,  the  Leech  case  points 
out  that  to  establish  the  master-servant  relation- 
ship for  the  purposes  of  a  respondeat  superior  lia- 
bility, it  must  at  least  be  shown  that  the  master  had 
full  control,  or  the  right  to  control,  the  manner  and 
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details  of  the  servant's  activities  at  the  time  of  the 
accident.    161  Wash.  426,  427,  297  Pac.  203,  204.^ 

Similarly,  the  late  Judge  Sanborn,  in  reiterating 
the  rule,  observed  that : 

The  test  of  one's  liability  for  the  act  or  omis- 
sion of  his  alleged  servant  is  his  right  and 
power  to  direct  and  control  his  imputed  agent 
in  the  performance  of  the  causal  act  or  omis- 
sion at  the  very  instant  of  the  act  or  neglect. 
There  can  be  no  recoveiy  of  a  person  for  the 
act  or  omission  of  his  alleged  servant  mider  the 
maximum,  "respondeat  superior,"  in  the 
absence  of  the  right  and  power  in  the  former 
to  command  or  direct  the  latter  in  the  per- 
formance of  the  act  or  omission  charged,  be- 
cause in  such  a  case  there  is  no  superior  to 
respond.  [Standard  Oil  Co.  v.  Parkinson,  152 
Fed.  681,  682  (C.  A.  8).] 

The  Restatement,  recognizing  that  the  basic  precondi- 
tion of  an  employment  relationship  for  the  purpose 
of  imposing  tort  liability  on  an  employer  is  the  right 
of  control  on  the  part  of  the  employer,  defines  a 
servant  as  "a  person  employed  to  perform  service  for 
another  in  his  affairs  and  who,  with  respect  to  his 
physical  conduct  in  the  performance  of  the  service,  is 
subject  to  the  other's  control  or  right  to  control." 
[Emphasis  supplied.]  Restatement,  Agency,  220  (1). 
The  same  rule  has  always  applied  to  suits  under  the 
Federal    Tort    Claims    Act.     Thus,    when    the    Tort 

-  The  holding  that  the  tortfeasor  was  not  defendant's  employee 
was  based  squarely  on  the  fact  that  the  defendant  had  no  "con- 
trol or  supervision  of  Jones  in  the  operation  of  the  car,  or  the 
manner  in  which  delivery  *  *  *  was  to  be  efl'ected."  Leech  v. 
ISulUin  R.  <&  Timber  Co.,  161  Wash.  426,  433,  297  Pac.  203. 
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Claims  Act  was  a  relatively  new  statute,  Chief  Judge 
Parker  enunciated  the  rule  in  exonerating  the  Govern- 
ment from  liability  under  the  Tort  Act  (United  States 
V.  Eleazer,  111  F.  2d  914,  916  (C.  A.  4),  certiorari 
denied,  339  U.  S.  903) : 

The  ground  of  liability  of  the  master  for  the 
negligent  act  of  the  servant  is  that  the  *  *  * 
master  *  *  *  has   the   right   of   control  *  *  *. 

Recently,  the  Third  Circuit,  in  a  case  strikingly 
similar  to  the  one  now  here,  again  emphasized  that 
the  "control"  test  is  dispositive  in  determining 
whether  the  tortfeasor  is  an  employee  of  the  United 
States  for  the  purpose  of  Tort  Claims  Act  liability. 
Harris  v.  Boreham,  233  F.  2d  110,  116.  This  Third 
Circuit  case  was  decided  by  a  panel  including  Chief 
Judge  Magruder  and  Judge  Maris.  The  question 
there,  like  the  question  here,  w^as  whether  the  tort- 
feasor was  a  federal  employee  or  an  employee  of  a 
local  government.  There,  as  here,  his  salary  was 
''paid  from  federal  funds."  233  F.  2d  110,  115. 
But  the  court  correctly  observed  that  that  "merely" 
meant  that  "Congress  was  willing  to  this  extent  to 
subsidize  the  local  government."  233  F.  2d  110,  115. 
And,  in  ruling  that  he  was  a  local  employee  because 
he  was  not  "under  the  supervision  and  control"  of 
the  United  States,  Judge  Maris'  opinion  states  (233 
F.  2d  115-116)  : 

Boreham,  the  Superintendent  of  Public 
Works  of  the  Municipality  of  St.  Thomas  and 
St.  John,  was  in  charge  of  a  department  of  the 
government  of  that  municipality  under  the 
general   supervision   and   control   of   the   Gov- 
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ernor.  It  is  tine  lie  had  been  appointed  to  that 
office  in  1935  by  the  Secretary  of  the  Interior 
upon  the  recommendation  of  the  Governor  of 
the  Virgin  Islands,  and  had  continued  in  office 
after  the  passage  of  the  Organic  Act  of  1936. 
It  is  also  true  that  his  salary  was  paid  from 
federal  funds  appropriated  by  Congress  for  the 
Government  of  the  Virgin  Islands  and  the 
mmiicipalities.  It  is  upon  these  facts  that  the 
plaintiff  bases  her  contention  that  Boreham 
must  be  regarded  as  having  been,  at  the  time 
here  involved,  an  employee  of  the  Government 
of  the  United  States  within  the  meaning  of  the 
Federal  Tort  Claims  Act.  We  do  not  think 
that  this  conclusion  follows. 

Aside  from  the  letter  appointing  him  to  the 
position,  the  record  does  not  disclose  any  order 
or  directive  issued  by  the  Secretary  of  the  In- 
terior or  any  other  department  or  agency  of 
the  United  States  in  respect  to  Boreham 's  du- 
ties as  Superintendent  of  Public  Works  of  the 
Municipality  of  St.  Thomas  and  St.  John. 
On  the  contrary  it  appears  that  his  duties  were 
heing  performed  under  the  supervision  and 
control  of  the  chief  executive  of  the  munici- 
pality, the  Governor.  *  *  *  "We  are  satisfied 
that  Boreham  does  not  come  within  this  defi- 
nition [of  federal  employee,  28  U.  S.  C.  2671, 
pp,  7-8]  for  he  was  not  an  officer  or  employee  of 
a  federal  agency  nor  was  he,  in  supervising  the 
maintenance  of  the  streets  of  Charlotte  Amalie, 
acting  on  behalf  of  such  an  agency.  On  the 
contrary  it  is  clear  that  he  was  an  official  of  the 
Government  of  the  Municipality  of  St.  Thomas 
and  St.  John  which,  as  we  have  pointed  out, 
was  a  body  politic  quite  distinct  from  the  Gov- 
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ernment  of  the  United  States  and  was,  there- 
fore, not  a  "federal  agency"  within  the  mean- 
ing of  the  Act.^     [Emphasis  supplied.] 

B.  The  State  of  Washington  and  not  the  United  States  had  the  right  of 
control  over  the  unit  caretaker  and  the  property  officer 

Applying  the  fundamental  "control"  test  to  the 
facts  of  this  case,  we  now  show  that  the  State  of 
Washington  rather  than  the  Federal  Government 
had  the  responsibility  and  authority  to  supervise  and 
control  the  activities  of  (1)  Brown  as  unit  caretaker 
and  (2)  Hagen  as  property  officer. 

1.  Brown,  the  Unit  Caretaker.  There  can  be  no 
dispute  that  the  decision  to  hire  Brown  as  a  unit 
caretaker*  and  the  examination  of  his  qualifications 

^  See  also  Chief  Judge  Hutcheson's  recent  holding  that  the 
United  States,  in  a  Federal  Tort  Claims  Act  suit,  cannot  be  held 
liable  under  respondeat  superior  where  "no  control  whatever''  is 
assumed  by  the  United  States.  Moye  v.  United  States.  218  F.  2cl 
81,  83  (C.  A.  5).  For  further  application  of  the  rule,  see  the 
recent  opinion  by  Chief  Judge  Magruder  in  Conversions  <&  Swf- 
veys  V.  Roach,  204  F.  2d  499  (C.  A.  1) .  The  basic  question  in  that 
case  was  whether  the  employer  could  be  held  liable  under  respon- 
deat superior  for  the  employee's  negligent  operation  of  his  pri- 
vately owned  car.  In  holding  that  there  was  no  liability,  Chief 
Judge  Magruder  noted  that  there  was  no  "'evidence  warranting 
the  inference  that  the  owner,  wliile  permissively  using  his  car  on 
company  business,  has  yielded  up  to  his  employer  this  right  to  con- 
trol speed,  route,  and  the  other  details  of  operation.''  20-1  F.  2d 
499,501. 

*  The  unit  caretaker  is  a  position  long  established  in  the  Na- 
tional Guard.  For  many  years  prior  to  1916,  militia  target 
range  caretakers  were  utilized  by  National  Guard  units.  Par. 
19,  XGR  78,  1  Nov  27,  points  out  that  target  range-keepers 
"will  be  employed  hy  State  authorities  at  federal  expense  *  *  *" 
(emphasis  supplied).  The  first  statutory  authorization  for  the 
position,  however,  appeared  in  Section  90  of  the  National  De- 
fense Act  of  1916  (32  U.  S.  C.  42,  42a.  p.  8).  This  statute 
has  been  amended  nine  times  since   1916.     The   legislative  re- 
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for  that  job  were  made  by  Washington  National 
Guard  officers  and  not  by  any  federal  officials.  The 
record  establishes  that  the  routine  procedure  was  for 
the  unit  caretaker  to  be  selected  and  hired  bv  the 


ports  on  the  various  amendments  consistently  allude  to  the  fact 
of  state  control  over  these  employees.  H.  Eep.  Xo.  674.  67th 
Cong.  2d  Sess. ;  H.  Rep.  Xo.  397,  68th  Cong..  1st  Sess. :  Sen.  Eep. 
Xo.  785,  69th  Cong.,  1st  Sess. :  H.  Rep.  Xo.  -400,  70th  Cong.,  1st 
Sess. ;  Sen.  Rep,  Xo.  118,  73d  Cong.,  1st  Sess. ;  Sen.  Rep.  Xo.  635, 
74th  Cong. ;  1st  Sess. ;  H.  Rep.  Xo.  2104,  75th  Cong.,  3d  Sess. :  Sen. 
Rep.  Xo.  1788,  75th  Cong. ;  3d  Sess. ;  see  H.  Rep.  Xo.  2681,  75th 
Cong.,  3d  Sess. ;  H.  Rep  Xo.  2986.  76th  Cong.,  3d  Sess.,  H.  Rep. 
Xo.  2814,  76th  Cong.,  3d  Sess.;  Sen.  Rep.  Xo.  1788.  76th  Cong., 
3d  Sess. 

The  existence  of  state  rather  than  federal  control  is  shown 
still  further  by  the  fact  that  the  caretaker  is  hired  and  dis- 
charged locally  by  the  authority  of  the  several  Adjutants  Gen- 
eral of  the  various  states,  territories,  and  the  District  of  Columbia. 
R.  188;  par.  1,  NGR  75-16,  29  Dec.  47,  pp.  42a-53a:  pars.  4, 
5,  XGB  Cir  4,  23  Jan  50.  He  is  not  entitled  to  federal  retire- 
ment benefits  and  is  not  an  employee  of  the  United  States  under 
the  Civil  Service  System.  Federal  PerHonnel  Manual.  Chapter 
R5-20.  He  is  covered  by  Federal  Social  Security  only  if  the 
state  which  employs  him  makes  a  pro  rata  contribution  to  the 
system  on  his  behalf.  His  employment  is  directed,  in  its  day- 
to-day  detail,  by  his  unit  commander  or  the  unit  administra- 
tive assistant  (pr.r.  2.b.l,  XGR  75-16.  29  Dec  47,  p.  43a;  par.  4, 
X'GB  Cir  4,  23  Jan  50),  and  he  is  instructed  and  trained  by  his 
unit  commander  in  the  performance  of  his  duties  (par.  2,  XGR 
75-3,  2  Feb  51).  In  view  of  this  day-to-day  control  by  state 
officers  and  the  complete  lack  of  control  by  any  federal  officers, 
par.  26.k.l,  XGR  50  (2  Xov  46)  notes  that: 

"Employees  hired  by  the  States  and  Territories,  including 
United  States  property  and  disbursing  officers,  accounting  em- 
ployees, caretakers,  range  keepers,  temporary  laborei"s,  and 
others,  are  not  considered  federal  employees,  although  paid  from 
funds  appropriated  for  the  Xational  Guard  (27  Comp.  Dec.  344, 
19  Cornp.  Gen.  326  and  21  id.  305)  ;  Therefore,  deductions  for 
Civil  Service  retirement  will  not  be  made  from  the  pay  of  these 
employees  except  in  the  District  of  Colmnbia." 
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commander  of  the  appropriate  Washington  National 
Guard  unit,  unquestionably  a  state  officer  (R.  140- 
141).  Thus,  Brown,  in  order  to  get  the  job  as  unit 
caretaker,  was  interviewed  by  the  Company  Com- 
mander of  Battery  C,  770th  AAA  Battalion,  Wash- 
ington National  Guard  (R.  79).  He  was  also  inter- 
viewed for  the  job  at  Camp  Murray,  which  is  not  a 
federal  Army  post  but  is  the  National  Guard  Head- 
quarters for  the  State  of  Washington  (R.  80,  188, 
203).  The  selection  of  Brown  as  caretaker  was 
formalized  by  appointment  papers  issued  not  by  any 
federal  officer  but  by  state  officers  of  the  ''Headquar- 
ters, Military  Department,  State  of  Washington, 
Office   of   the   Adjutant   General"    (R.   59,   188). 

Similarly,  all  of  the  orders  to  Brown  directing  the 
discharge  of  his  imit  caretaker  duties  were  issued  by 
the  state  officers  of  the  Washington  National  Guard 
and  never  by  any  federal  officers.  Accordingly,  it 
Avas  pursuant  to  orders  of  these  state  officers  that 
Brown,  at  the  time  of  the  accident,  had  been  directed 
to  draw  certain  equipment  at  Camp  Murray  and  re- 
turn it  to  Battery  C,  his  Washington  National  Guard 
unit  at  Seattle  (R.  59,  60,  82,  103,  131-132).  The 
truck  and  trailer  he  drove  back  to  Seattle,  as  ordered 
by  the  state  officers,  was  federally  owned  but  ''on 
loan  to  the  Washington  National  Guard"  (R.  61-62). 

The  record  thus  establishes  that  BroAvn  was  hired 
by  state  officers  of  the  Washington  National  Guard, 
that  he  received  his  orders  from  them,  and  that  they 
directed  every  phase  of  his  employment  duties  as  a 
unit  caretaker,  including  those  he  was  performing  at 
the  time  of  his  return  trip  to  Seattle.     In  short,  he 
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was  then  under  the  supervision  and  control  of  these 
state  officers  and  not  under  the  supervision  and  control 
of  any  United  States  Army  or  other  federal  per- 
sonnel (R.  80).  Since  Brown  was  not  under  the 
supervision  and  control  of  federal  employees,  the 
district  court  erred,  we  submit,  in  concludmg  that  he 
was  employed  by  the  United  States  within  the  meaning 
of  the  Federal  Tort  Claims  Act. 

2.  Hagen,  the  Property  Ojjicer.  Application  of  the 
same  control  test  demonstrates  that  Col.  Hagen,  the 
United  States  property  and  disbursing  officer  for  the 
Washington  National  Guard,  was  also  not  a  federal 
employee  mider  the  Federal  Tort  Claims  Act.  The 
property  officer  is  a  state  National  Guard  officer 
appointed  by  the  governor  of  the  state,  subject  to  the 
approval  of  the  Secretary  of  the  Army  or  Air  Force. 
32  U.  S.  C.  49  (p.  10).  This  position  was  created 
for  the  purjDose  of  assisting  the  various  states  in  the 
protection  of  federal  property  and  equipment  fur- 
nished to  the  state  for  the  use  of  its  National  Guard 
miits  and  for  which  the  governors  of  the  individual 
states  are  responsible.     19  Comp.  Gen.  326." 

At  all  times,  as  was  true  with  respect  to  orders 
issued  by  Col.  Hagen  in  this  case,  any  order  that  is 

^  Par.  3,  SR  130-420-1,  21  Nov  49,  provides :  "Definitions.— 
When  used  in  these  reofiihitions,  the  words  or  terms  given  below 
will  be  construed  to  have  the  following  meaning: 

"a.  United  States  property  and  disbursing  officer  (USP&DO) . — 
An  officer  required  to  maintain  accountability  and  prescribed 
records  of  supplies  received  or  held  for  issue  within  the  State, 
indicating  by  item,  the  receipt,  issue  or  other  disposition  of 
such  property.  Such  persons  have  supervisory  responsibility  for 
supplies  on  hand  but  not  under  their  immediate  control,  as  de- 
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issued  by  the  property  officer  '*to  any  National  Guard 
personnel  is  issued  in  the  name  of  the  Adjutant  Gen- 
eral" of  the  state  rather  than  in  the  name  of  any 
federal  officer  (R.  203).  The  record  here  also  estab- 
lishes that  Col.  Hagen  was  not  subject  to  any  federal 
control  because  at  all  times  he  was  subject  to  the 
supervision  and  control  of  the  Adjutant  General  of  the 
State  of  Washington,  who  could  exercise  this  control 
by  ovei'ruling  the  property  officer  or  countermanding 
his  orders  (R.  203).  The  exercise  of  this  close  control 
by  the  State  Adjutant  General  over  the  property  of- 
ficer is  further  manifested  by  the  fact  that  the 
property  officer's  principal  responsibilities  included 
''acting  as  his  adviser  in  logistical  matters  and  as  a 
staff  officer  on  his  staff"  (R.  202,  203). 

This  supervision  and  control  by  state  officers,  just 
as  in  the  case  of  unit  caretakers,  require,  we  sub- 
mit, a  holding  that  the  property  officer  is  a  state  em- 
ployee, notwithstanding  the  fact  that  his  appointment 
is  approved  by  the  Secretary  of  the  Army  or  Air 
Force  and  his  pay  is  derived  from  funds  appropriated 
by  the  United  States  for  the  support  of  the  local  Na- 
tional Guards.     See  Harris  v.  Boreham,  233  F.  2d 

fined  in  AK  35-6520.  This  officer  is  accountable  for  Federal 
property  issued  the  State.  (See  sec.  67,  National  Defense  Act, 
as  amended.)" 

The  background  and  reasons  for  the  existence  of  the 
USP&DO  are  summarized  in  27  Comp.  Dec.  994,  995.  See 
par.  6,  SE  130-420-1,  21  Nov  49,  for  delineation  of  the  re- 
sponsibilities of  the  USPifeDO. 


110,  115,  116  (C.  A.  3),  pointing  out  that  the  absence 
of  federal  control  precludes  a  finding  of  federal  em- 
ployment even  though  (1)  the  em]3loyee  there  involved 
was  actually  appointed  by  the  United  States  Secre- 
tary of  the  Interior  and  (2)  his  salary  was  paid  from 
federal  fmids  appropriated  by  Congress.  See  also 
19  Comp.  Gen.  326;  21  Comp.  Gen.  305:  29  Comp. 
Gen.  421;  27  Comp.  Dec.  344;  29  Comp.  Gen.  277; 
22  Comp.  Gen.  864." 

The  same  view — that  a  property  officer  is  not  a 
federal  employee — recently  has  been  reasserted  by  the 
United  States  Court  of  Claims  in  Hyde  v.  United 
States,  139  F.  Supp.  752.  The  question  in  Hyde  was 
whether  the  proi)erty  disbursing  officer  for  the  State 
of  Tennessee  performed  "active  Federal  service" 
creditable  to  federal  retirement  under  the  Act  of  June 
29,  1948,  62  Stat.  1081,  as  amended,  63  Stat.  693.  In 
its  opinion  the  Court  of  Claims,  after  setting  forth 
the  text  of  the  ''property  officer"  provision  of  the 
National  Defense  Act  of  1916,  32  U.  S.  C.  49  (p.  10), 
flatly  rejects  the  contention  that  property  officers  per- 
form federal  services  or  are  federal  employees  (139 
F.  Supp.  752,  756)  : 

From  the  reading  of  the  above  act  it  is 
apparent  that  plaintiff  [i.  e.,  the  property 
officer]    was    under    no    ''competent    Federal 

«In  22  Comp.  Gen.  864  (Marcli  4,  1943)  the  Comptroller 
General  reaffirmed  the  position  taken  earlier  in  19  Comp.  Gen. 
326,  ruling  that  despite  the  name  of  their  position,  i.  e.,  "United 
States  property  and  disbursinor  officers,"  these  state  National 
Guard  officers  are  not  officers  of  the  United  States. 
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orders"  when  he  embarked  on  his  duties  in 
connection  therewith.  He  merely  was  ap- 
pointed by  the  Governor  of  Tennessee  to  do  a 
job,  and  the  fact  that  approval  of  his  appoint- 
ment by  the  Secretary  of  the  Army  was  neces- 
sary, cannot  be  construed  to  mean  he  was 
"ordered  to  active  duty  under  competent  Fed- 
eral orders." 

U.  S.  property  and  disbursing  officers  are 
not  subject  to  military  orders  or  military  dis- 
ciplinary action.  Plaintiif  could  quit  at  any 
time,  could  be  removed  by  the  Governor  of 
Tennessee  at  any  time,  and  could  not  be  ordered 
out  of  the  State  of  Tennessee.  It  would  indeed 
be  a  novel  situation  wherein  a  man  ordered  to 
active  duty  imder  competent  Federal  orders 
could  be  so  removed. 

Furthermore,  the  act  provides  that  the  gov- 
ernor can  appoint  the  adjutant  general  of  the 
state  to  such  position.  Certainly  the  adjutant 
general  cannot  be  said  to  be  ordered  to  active 
duty  under  competent  Federal  orders.  He 
would  assume  the  mixed  duties  and  responsi- 
bilities arising  out  of  the  Federal  and  State 
relationship  with  respect  to  National  Guard 
matters.  It  is  to  be  noted  in  that  respect  that 
the  National  Defense  Act,  supra,  also  provided 
a  salary  for  the  increased  responsibilities.  It  is 
also  to  be  noted  that  the  salary  authorized 
($1,300  per  annmn)  has  no  connection  with  any 
salary  paid  any  member  of  the  military  forces 
of  the  United  States.  Furthermore,  he  could 
be  prosecuted  under  Federal  criminal  law  for 
the  mishandling  of  Federal  funds  in  his  pos- 
session. Woodford  v.  United  States,  8  Cir.,  77 
F.  2d  861.     Nowhere  does  it  appear  that  he 
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could  be  court-martialed  therefor.  Moreover, 
he  has  always  been  regarded  as  a  state  officer 
and  not  subject  to  the  Federal  annual  leave 
laws.    19  Comp.  Gen.  326. 

Viewed  in  the  light  of  the  evidence  and  find- 
ings in  this  case,  plaintiff's  service  as  property 
and  disbursing  officer  of  the  United  States 
could  not  be  considered  as  active  Federal  serv- 
ice withm  the  meaning  of  section  303  of  the 
Act  of  June  29,  1948,  supra. 

Nor  can  Col.  Hagen's  service  here  as  property  and 
disbursing  officer  for  the  State  of  Washington 
National  Guard  be  considered  "federal"  service.  To 
the  contrary,  application  of  the  reasoning  of  the 
Hyde  and  Harris  cases,  and  of  the  "control"  test  on 
which  those  two  cases  are  based,  compels  the  same 
conclusion  here,  i.  e.,  that  Col.  Hagen  as  property 
officer  is  not  a  federal  employee  within  the  meaning 
of  that  term  as  used  in  the  Federal  Tort  Claims  Act. 

II 

The  historical  development  of  the  National  Guard  as  a  State 
organization  confirms  the  view  that  National  Guard  unit 
caretakers  and  property  oflScers  are  not  Federal  employees 

In  Point  I  we  have  taken  the  position  that  National 
Guard  personnel,  including  caretakers  and  property 
officers,  are  state  employees  because  daily  control  over 
their  activities  is  reserved  to  and  in  fact  exercised 
by  the  various  states.  This  position  is  firmly  sup- 
ported by  the  traditional  relationship  between  the 
Federal  Government  and  the  state  National  Guards. 
We  now  trace  that  relationship,  based  on  the  United 
States  Constitution  and  statutes. 
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The  National  Guards  of  the  several  states  are  the 
militia  recognized  in  Article  I,  Section  8,  clauses  15 
and  16,  of  the  Federal  Constitution.  The  history  of 
the  development  of  the  National  Guard  from  the  dis- 
organized and  often  undisciplined  home-defense  force 
which  was  the  early  militia  has  been  a  history  of  zeal- 
ous retention  by  the  states  of  control  over  their  mili- 
tary forces  against  what  were  believed  to  be  attempts 
to  '^ federalize"  the  National  Guard/  The  result  is 
that,  although  the  process  of  development  of  the  Na- 
tional Guard  to  an  effective  reserve  component  of  the 
Army  of  the  United  States  (Section  58  of  the  Na- 
tional Defense  Act  of  1916,  as  amended,  50  U.  S.  C. 
1111,  1112)  has  been  one  of  increased  exercise  by  Con- 
gress of  its  constitutional  power  ''To  provide  for 
organizing,  arming,  and  disciplining"  of  the  militia 
(U.  S.  Const.,  Art  I,  §  8,  cl.  16),  it  is  clear  that  the 
National  Guard  of  a  state  still  remains  a  state  organ- 
ization except  when  called  into  active  federal  service. 
Section  709  of  the  Armed  Forces  Reserve  Act  of  1952, 
665  Stat.  503,  50  U.  S.  C.  1119,  as  if  to  eliminate  all 
possible  doubt  on  this  score,  provides  in  explicit  terms 
that: 

Except  when  ordered  thereto  in  accordance 
with  law,  members  of  the  National  Guard  of 


^  For  a  history  of  the  statutes  relating  to  the  National  Guard 
and  its  predecessors,  see  Wiener,  The.  Militia  Clause  of  the  Con- 
stitution, 54  Harv.  L.  Rev.  181  (1940);  Colby  and  Glass,  The 
Legal  Status  of  the  National  Guard,  29  Va.  L.  Rev.  839  (1943). 
For  recent  assurance  that  state  control  over  the  National  Guard 
has  not  been  impaired  or  the  National  Guard  "federalized'', 
see  Sen.  Kept.  No.  1795,  82d  Con":.,  2d  Sess.,  on  the  Armed 
Forces  Reserve  Act  of  1952,  pp.  11,  43. 
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the  United  States  and  of  the  Air  National 
Guard  of  the  United  States  shall  not  be  on 
active  duty  in  the  service  of  the  United  States. 
When  not  on  active  duty  in  the  service  of  the 
United  States,  they  shall  be  administered, 
armed,  uniformed,  equipped  and  trained  in 
their  status  as  members  of  the  National  Guard 
and  Air  National  Guard  of  the  several  States, 
Territories,  and  the  District  of  Colmnbia. 

Certain  qualifications  for  federal  recognition  of 
National  Guard  officers  are  of  course  established  by 
federal  law  (32  U.  S.  C.  111-115).  But  Article  I, 
Section  8,  clause  16,  of  the  Constitution  specifically 
reserves  to  the  states  the  power  of  appointment  of 
officers,  and  Section  246  of  the  Armed  Forces  Reserve 
Act  of  1952,  66  Stat.  495,  50  U.  S.  C.  981,  provides 
that : 

When  not  on  active  duty,  members  of  the 
reserve  components  shall  not  be  held  or  con- 
sidered to  be  officers  or  employees  of  the  United 
States,  or  persons  holding  any  office  of  profit  or 
trust  or  discharging  any  official  function  under 
or  in  connection  with  any  department  or  agency 
of  the  United  States,  solely  by  reason  of  their 
appointments,  oaths,  commissions,  or  status  as 
such,  or  any  duties  or  functions  performed  or 
pay  and  allowances  received  as  such. 

That  the  state  National  Guards  remain  mider  state 
control  while  not  in  active  federal  service  is  further 
manifested  by  the  authority  which  the  states  exercise 
over  these  military  forces.  Although  Section  61  of 
the  National  Defense  Act,  as  amended,  32  U.  S.  C. 
194,  prohibits  states  from  maintaining  troops  in  time 
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of  peace  other  than  iii  accordance  with  the  organiza- 
tion prescribed  by  that  Act,  it  specifically  provides 
that: 

*  *  *  Nothing  contained  in  this  Act  shall  be 
construed  to  limit  the  rights  of  the  States  in 
the  use  of  the  National  Guard  within  their  re- 
spective borders  in  time  of  peace  *  *  *. 

The  states  may,  and  frequently  do,  use  their  National 
Guards  to  enforce  state  laws  and  to  maintain  peace 
and  order.  Both  officers  and  enlisted  personnel  are 
required  to  take  an  oath  promising  to  obey  the  orders 
of  the  governor  of  the  state.  32  U.  S.  C.  112,  123.« 
And,  as  already  noted,  the  Federal  Constitution  re- 
serves to  the  states  all  authority  over  the  appoint- 
ment of  officers.  Moreover,  the  states  ''have  the 
right  to  determine  and  fix  the  location  of  units  and 
headquarters  of  the  National  Guard  within  their  re- 
spective borders"  (32  IJ.  S.  C.  6),  and  ''*  *  *  no 
change  in  allotment,  branch,  or  arm  of  units  or  organ- 
izations wholly  within  a  single  State  [can]  be  made 
without  the  approval  of  the  governor  of  the  State 
concerned"  (32  U.  S.  C.  5). 

^  The  required  oath  of  allegiance  is  to  both  the  United  States 
and  the  state  and  the  promise  is  to  obey  the  orders  of  the 
President  of  the  United  States  and  those  of  the  governor 
"*  *  *  because  the  Governor  is  commander  in  chief  of  the  Na- 
tional Gaurd  until  Congress  declares  an  emergency  to  exist  and 
the  guard  becomes  an  actual  part  of  the  National  Army,  when 
the  President  becomes  commander  in  chief."  Bianco  v.  Austin^ 
204  App.  Div.  34,  197  N.  Y.  S.  328,  331.  The  President  is 
"commander  in  chief  of  the  militia  only  when  called  into  the 
actual  service  of  the  United  States."  Johnson  v.  Sayre,  158 
U.  S.  109,  115. 
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It  is  true  that  certain  standards  are  established  by 
federal  law  for  the  instruction,  training,  and  disci- 
pline of  the  state  National  Guards  (32  U.  S.  C.  61- 
76),  that  provision  has  been  made  for  the  issuance  of 
arms,  equipment,  material,  uniforms,  etc.,  to  the  state 
National  Guards  (32  U.  S.  C.  33),  and  that  a  sum  of 
money  is  annually  appropriated  for  payment  out  of 
the  United  States  Treasury  for  their  support.  32 
IT.  S.  C.  21.  However,  the  only  sanction  to  enforce 
compliance  by  the  states  with  the  standards  estab- 
lished by  the  United  States  is  the  withdrawal  of  fed- 
eral recognition  and  entitlement  to  the  aids  and  bene- 
fits offered  by  the  United  States.     32  U.  S.  C.  24. 

As  this  review  of  the  constitutional  and  statutuory 
relationship    between    the    National    Guard   and    the 
United  States  shows,  the  National  Guard  possesses 
a  dual  character.     It  is  both  a  state  military  organiza- 
tion and  a  reserve  component  of  the  Army  of  the 
United  States.     But  the  relationship  between  the  Na- 
tional  Guard   and   the   United   States,   as   explained 
above,  leaves  no  doubt  that  members  of  the  National 
Guard  are  only  to  be  considered  as  in  the  active  serv- 
ice of  the  United  States  when  ordered  thereto  in  ac- 
cordance with  law,  and  that  at  all  other  times  Na- 
tional  Guard   personnel   are   state   employees.     Con- 
cededly,  as  the  court  below  found  (R.  63),  the  Wash- 
ing National  Guard  unit  here  involved  had  not  been 
ordered  or  called  into  ''the   active  federal  military 
services"  at  the  time  in  question.     It  follows  that  the 
Washington    National    Guard    personnel    were    then 
state  and  not  federal  employees. 
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III 

The  consistent  holdings  that  National  Guard  personnel  are 
not  employees  of  the  United  States  within  the  meaning  of 
the  Federal  Tort  Claims  Act  should  be  applied  here 

In  view  of  the  clarity  with  which  the  status  of  Na- 
tional Guardsmen  is  defined,  it  is  not  surprising  to  find 
that  eveiy  court  which  has  considered  the  question  has 
held  that  guardsmen  who  have  not  been  called  to  the 
active  service  of  the  United  States,  are  not  employees 
of  the  United  States  within  the  meaning  of  the  Federal 
Tort  Claims  Act.     See,  e.  g.,  Dover  v.  United  States, 
192  F.  2d  431  (C.  A.  5) ;  WiUiams  v.  United  States, 
189  F.  2d  607  (C.  A.  10) ;  United  States  v.  McCranie, 
199  F.  2d  581  (C.  A.  5),  certiorari  denied,  345  U.  S. 
922;    SatcJier   v.    United   States,    101    F.    Supp.    919 
(W.  D.  S.  C.) ;  Glasgow  v.  United  States,  95  F.  Supp. 
213   (N.  D.  Ala.);  Macliaij  v.   United  States,  88  F. 
Supp.  696  (D.  Conn.).     Indeed,  it  was  well  established 
before  the  passage  of  the  Federal  Tort  Claims  Act  by 
decisions  of  both  federal  and  state  courts  that  such 
National  Guardsmen  were  not  officers,  employees,  or 
troops  of  the  United  States  but  the  troops,  employees, 
or  agents  of  the  states.     United  States  v.  Bern,  74  F. 
2d  485  (C.  A.  D.  C.)  ;  O.-W.  JR.  B.  &  N.  Co.  v.  United 
States,  60  C.  Cls.  458;  Illinois  Central  R.  R.  Co.  v. 
United  States,  60  C.  Cls.  499;  Ala.  Gt.  Southern  R.  R. 
V.  United  States,  49  C.  Cls.  522 ;  Bianco  v.  Austin,  204 
App.  Div.  34,  197  N.  Y.  S.  328  (App.  Div.,  1st  Dept.)  ; 
Gibson  V.  State,  19  N.  Y.  S.  2d  405,  173  Misc.  893  (C. 
Cls.  N.  Y.),  affirmed,  21  N.  Y.  S.  2d  362;  Spence  v. 
State,  288  N.  Y.  S.  1009,  159  Misc.  797  (C.  Cls.  N.  Y.)  ; 
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Dicicco  V.  State,  273  N.  Y.  S.  937,  152  Misc.  541  (C. 
Cls.  N.  Y.)  ;  Lind  v.  Nebraska  National  Guard,  144 
Neb.  122,  12  N.  W.  2d  652;  Nebraska  National  Guard 
V.  Morgan,  112  Neb.  432,  199  N.  W.  557;  Baker  v. 
State,  200  N.  C.  232,  156  S.  E.  917;  Globe  Indemnity 
Co.  V.  Forrest,  165  Va.  267,  182  S.  E.  215;  State  v. 
Industrial  Commission,  186  Wise.  1,  202  N.  W.  191; 
see  also  19  Comp.  Gen.  326;  17  Comp.  Gen.  333. 

NotAvithstancling  the  foregoing  considerations  and 
the  long  line  of  decisions  to  the  effect  that  National 
Guardsmen  are  not  employees  of  the  Federal  Govern- 
ment within  the  meaning  of  the  Federal  Tort  Claims 
Act,  the  Court  of  Appeals  for  the  Tenth  Circuit  in 
United  States  v.  HolUj,  192  F.  2d  221,  held  that  a 
unit  caretaker  of  the  Oklahoma  National  Guard  was 
a  federal  employee  within  the  meanuig  of  the  Tort 
Claims  Act.  The  Fifth  Circuit  followed  Holly  in 
United  States  v.  Elmo,  197  F.  2d  230,  and  United 
States  V.  Duncan,  197  F.  2d  233.  Holly  has  also 
been  accepted  by  a  majority  of  the  Court  of  Appeals 
for  the  Second  Circuit  in  Courtney  v.  United  States, 
230  F.  2d  112.^ 


^  However,  as  the  dissent  in  the  latter  case  points  out,  the 
majority  opinion,  as  well  as  the  Holly  and  Elmo  cases,  on  which 
it  is  based,  fail  to  recognize  that  supervision  and  control  over 
the  activities  of  the  unit  caretakers  are  retained  by  the  states 
and  cannot  be  exercised  by  the  Federal  Government.  230  F. 
2d  115.  Since  members  of  the  Guard  must  "come  under  such 
control  of  the  federal  government"  to  be  its  servants  and  since 
the  unit  caretaker  and  property  officer  do  not  come  under  such 
federal  control,  the  dissent  in  the  Courtney  case  correctly  con- 
cludes that  they  may  not  be  viewed  as  federal  employees  for 
whose  torts  the  United  States  Government  must  respond.  230 
F.  2d  115. 
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The  trial  court  in  this  case  also  relied  on  the  Holly 
decision  in  holding  the  Government  liable  (R.  216). 
The  question,  however,  is  an  open  one  in  this  Circuit. 
It  is  our  position  that  Holly  was  incorrectly  decided 
and  that  the  district  court  therefore  erred  in  relying 
on  it. 

The  Holly  opinion  cites  no  earlier  holding  in  sup- 
port of  its  conclusion.  It  seems  instead  to  be  grounded 
on  the  fact  that  caretakers  are  paid  from  federal 
funds.  But  it  is,  we  submit,  a  complete  non  sequitur 
to  infer  from  that  fact  alone  that  the  caretaker  is 
necessarih^  subjected  to  the  type  of  supervision  and 
control  by  the  Federal  Government  sufficient  to  con- 
stitute him  a  federal  employee  for  the  purpose  of 
assessing  tort  liability.  Harris  v.  Boreham,  233  F.  2d 
110,  116  (C.  A.  3) ;  Glasgow  v.  United  States,  95  F. 
Supp.  213,  214  (N.  D.  Ala.)  See  also  Fries  v.  United 
States,  170  F.  2d  726  (C.  A.  6),  cert.  den.  336  U.  S. 
954.  There  are,  as  w^e  show  below,  scores  of  instances 
where  the  Federal  Government,  through  its  subsidy 
and  grant-in-aid  program,  finances  state-operated 
projects.  But,  in  the  absence  of  control  in  the  hands 
of  the  United  States,  there  can  be  no  federal  liability. 
As  the  dissenting  judge  in  Courtney  v.  United  States 
declared  in  explaining  his  reasons  for  rejecting  Holly 
and  ruling  that  caretakers  are  not  under  the  control 
of  the  United  States  and  hence  are  not  its  employees 
(230  F.  2d  114,  115)  : 

*  *  *  it  is  undisputed  here  that  the  decision 
to  hire  Truex  [the  unit  caretaker]  and  the  ex- 
amination of  his  qualifications  was  made  by 
National  Guard  officers,  that  he  received  his 
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training  from  Av^ational  Guard  officers,  and  that 
he  received  his  orders  and  instructions  from 
National  Guard  officers.  From  all  that  appears 
in  the  record  Truex  never  had  any  contact  in 
the  course  of  his  duties  \\i.th  any  federal  officer 
or  employee.  Since  Truex  ivas  under  the  su- 
pervision and  control  of  persons  ivko  were  not 
federal  employees,  it  is  di^'cult  to  conclude  that 
he  was  employed  and  controlled  hy  the  United 
States.  It  is  not  enough  to  say  that  he  was 
paid  from  federal  funds;  members  of  the  Na- 
tional Guard  are  themselves  j^aid  from  federal 
funds,  32  U.  S.  C.  A.  Chapter  10,  but  this  has 
not  been  held  to  make  them  federal  employees. 
***** 

But  it  seems  to  me  that  examination  of  the 
Defense  xict  itself  reveals  that  the  special  au- 
thority of  the  Secretary  of  the  Army  with  re- 
spect to  caretakers  extends  only  to  the  power  to 
fix  their  salaries  and  designate  by  whom  they 
are  to  be  employed.  32  U.  S.  C.  A.  §  42.  Apart 
from  these  powers  he  has  no  gi-eater  control 
over  caretakers  than  over  enlisted  men  and 
officers  of  the  National  Guard.  With  respect  to 
all  members  of  the  federally  recognized  Na- 
tional Guard  the  Secretary  has  wide  powers  to 
prescribe  regulations,  but  these  are  merely  pui'- 
suant  to  the  federal  government's  power  to  at- 
tach conditions  to  the  use  of  federal  funds ;  they 
do  not  indicate  that  members  of  the  Guard  have 
come  under  such  control  of  the  federal  govern- 
ment as  to  be  its  servants.  The  Secretary  of 
the  Army  himself  would  have  no  authority  to 
issue  an  order  directly  to  an  officer  or  member 
of  tlie  guard  nor  to  the  caretaker  involved  here. 
He  may  merely  prescribe  regulations  to  which 
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the  states  must  adhere  if  they  wish  to  continue 
to  receive  federal  funds  for  the  employment  of 
such  caretakers.  This  view  is  reinforced  by  the 
clear  indication  in  the  Defense  Act  that  the 
states  have  the  duty  of  maintaining  and  pro- 
tecting the  federal  property  entrusted  to  them. 
32  U.  S.  C.  A.  §§33,  417.  United  States  v. 
Holly,  10  Cir.,  1951,  192  F.  2d  221;  Elmo  v. 
United  States,  5  Cir.,  1951,  197  F.  2d  230;  and 
United  States  v.  Duncan,  5  Cir.,  1952,  197  F.  2d 
233,  stand  squarely  opposed  to  this  conclusion, 
hut  they  do  not  sufficiently  distinguish  hettueen 
control  of  the  caretakers  ayid  the  attachment  of 
conditions  to  the  receipt  of  federal  funds  for 
th eir  coinpensation. 

With  the  enormous  proliferation  of  federal 
government  activities  directly  and  indirectly 
through  subsidies  and  other  types  of  remunera- 
tion, it  seems  to  me  a  holding  that  Truex  was  a 
federal  employee  would  open  the  door  of  the 
federal  treasury  to  a  great  number  of  claims 
which  Congress  never  had  in  mind.  The 
federal  government  is  certainly  not  liable  for 
the  activities  of  every  person  into  whose  pay 
check  federal  funds  ultimately  find  their  tvay. 
Nor  can  it  make  a  difference  that  the  federal 
government  attaches  some  conditions  to  the  use 
of  those  funds.  I  am  imable  to  find  the  United 
States  answerable  for  the  acts  of  a  caretaker 
like  Truex  without  some  more  explicit  state- 
ment by  Congress  that  it  so  intends.  [Emphasis 
supplied.] 

The  persuasive  reasoning  of  this  dissenting  opinion 
is  in  no  way  answered  hy  the  majority  opinion  in 
Courtney  or  by  the  Tenth  Circuit's  opinion  in  Holly, 
on  which  the  majority  relies.     We  urge  this  Court, 
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therefore,  to  follow  that  reasoning  and  to  hold  that 
the  National  Guard  personnel  here  involved,  not  being 
subject  to  the  control  of  the  United  States,  may  not 
for  that  reason  be  deemed  federal  employees. 

IV 

In  the  absence  of  a  clear  and  unequivocal  declaration  of  lia- 
bility in  the  Federal  Tort  Claims  Act,  Congress  should  not 
be  presumed  to  have  exposed  the  Federal  Government  to 
tort  liability  for  its  participation  in  the  National  Guard  or 
any  other  grant-in-aid  program 

We  have  shown  in  Point  I  that  there  can  be  no 
liability  here  on  the  part  of  the  United  States  because 
the  employees  involved  were  at  all  tunes  subject  to 
the  supervision  and  control  of  state  officials  rather 
than  federal.  Indeed,  the  constitutional  and  statutory 
relationship  between  the  United  States  and  the  state 
National  Guards  effectively  precludes  the  exercise  of 
such  control  by  the  Federal  Government  over  Na- 
tional Guard  personnel  such  as  unit  caretakers  and 
property  officers.    See  pages  26-30. 

Appellees  apparently  mistake  for  control  what  were 
simply  acts  of  assistance  by  the  Federal  Government 
through  its  provision  of  funds,  equipment,  and  train- 
ing facilities  supplied  to  the  state  National  Guard. 
However,  the  fact  that  the  national  Government  ex- 
tends financial  and  other  aid  to  the  state  governments 
obviously  does  not  convert  the  state  employees  admin- 
istering the  programs  into  federal  employees  for  the 
purpose  of  holding  the  Federal  Government  liable  for 
their  torts.  Any  other  conclusion  would  mean  that 
the  Federal  Government,  as  a  result  of  its  present 
participation    in    numerous    other    grant-in-aid    pro- 
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grams,  could  be  held  liable  for  an  unlimited  number 
of  claims  in  staggering  amounts.  As  noted  in  the 
Courtney  dissent,  affirmance  of  the  judgment  below 
that  caretakers  and  property  officers  are  federal  em- 
ployees ''would  open  the  door  of  the  federal  treasury 
to  a  great  number  of  claims  which  Congress  never 
had  in  mind."  230  F.  2d  116.  For  example,  it  would 
open  the  door  to  federal  liability  for  federal  aid 
granted  to  the  states  for : 

1.  Agricultural  research. 

2.  Cooperative  agricultural  extension  work. 

3.  Agricultural  marketing  services. 

4.  Donations  of  surplus  agricultural  commodi- 

ties. 

5.  Resident  instruction  at  land-grant  colleges. 

6.  Airport  construction. 

7.  Highways. 

8.  Civil  defense  equipment  and  supplies. 

9.  Natural  disaster  relief. 

10.  School  lunches. 

11.  School     construction     in     federally     affected 

areas. 

12.  School  operation  and  maintenance  in  federally 

affected  areas. 

13.  Vocational  education. 

14.  Public  health  services. 

15.  Construction  of  health  facilities. 

16.  Crippled  children's  services. 

17.  Maternal  and  child  health  services. 

18.  Poliomyelitis  vaccination. 

19.  Public  assistance. 

20.  Child  welfare  services. 
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.^±.  Vocational  rehabilitation. 

22.  Employment  security. 

23.  Low-rent  public  housing. 

24.  Slum  clearance  and  urban  renewal. 

25.  Fish   and  wildlife   restoration  and  manage- 

ment. 

26.  State  and  private  forestry  cooperation. 

The  extent  of  federal  participation  in  the  enumer- 
ated programs  is  shown  by  the  fact  that  anmtal  fed- 
eral payments  to  the  states  for  these  programs  aver- 
age approximately  2%  billion  dollars.^*"  See  Report 
of  the  Commission  on  Intergovernmental  Belations, 
84th  Cong.,  1st  Sess.,  H.  Doc.  198,  June  28,  1955,  p. 
301;  A  Description  of  Ttventy-five  Federal  Grant-in- 
Aid  Programs,  a  report  submitted  to  the  Commission 
on  Intergovernmental  Relations,  June   1955,  p.   178, 

Imposition  of  far-reaching  liability  on  the  Federal 
Government  for  subsidizing  these  vast  grant-in-aid 
projects  is  a  result  which  cannot  be  lightly  attributed 
to  Congress.  Certainly,  in  light  of  the  absence  of 
any  control  by  the  Federal  Government  over  the  state 
employees  who  carry  out  these  projects,  it  would  at 
least  require  express  and  unequivocal  language  in 
the  Federal  Tort  Claims  Act  to  justify  imposition  of 
such  a  drastic  liability  under  the  Act.  If  Congress 
had  intended  such  a  change  in  the  settled  law  and 
policy  against  federal  responsibility  for  financial  aid 
to  state  projects,  it  would,  we  submit,  have  been  more 
specific.     As  stated  by  the  Supreme  Court  in  rejecting 

^^  Cf.  the  federal  budget  for  the  year  ending  June  30,  1957, 
which  earmarks  306  million  dollars  for  the  Army  National 
Guard  and  258  million  dollars  for  the  Air  National  Guard. 
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for  the  same  reason  other  claims  mider  the  Tort  Claims 
Act,  ''We  camiot  impute  to  Congress  such  a  radical 
departure  from  established  law  in  the  absence  of  ex- 
press congressional  command."  Feres  v.  United 
States,  340  U.  S.  135,  146. 

There  is,  of  course,  no  express  congressional  com- 
mand in  the  Tort  Claims  Act  on  which  appellees  can 
rely  in  seeking  to  impose  liability  on  the  United 
States  for  its  participation  in  the  National  Guard  or 
any  other  grant-in-aid  program.  The  absence  of  such 
an  express  command,  we  submit,  is  fatal  to  appellees' 
claims  under  the  Act. 

CONCLirSION 

For  the  reasons  stated  it  is  respectfully  submitted 
that  the  judgment  below  should  be  reversed  with  in- 
structions to  dismiss  the  complaint  filed  against  the 
United  States. 

George  Cochran  Doub^ 
Assistant  Attorney  General, 
Charles  P.  Moriarty, 

United  States  Attorney, 
Samuel  D.  Slade^ 
Morton  Hollander, 

Attor7ieys, 
Department  of  Justice,  Washington  25,  D.  C. 
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No.  15116 


United  States,  APrEiJ.ANT 

V, 

Mar-Le  Wendt  and  Albert  D.  Rosellini,  appeixees 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR 

THE   WESTERN   DISTRICT   OF   WASHINGTON, 

SOUTHERN  DIVISION 


BRIEF  FOR  APPELLEES 


COUNTER  STATEMENT 

This  is  an  appeal  by  defendant  United  States  of 
America  from  a  judgment  holding  it  liable  under  the 
Federal  Tort  Claims  Act  for  personal  injuries  and 
property  damage  sustained  by  appellees  in  a  collision 
on  the  public  highway  of  the  State  of  Washington 
between  a  vehicle  operated  by  one  of  appellees  and 
a  truck-trailer  owned  by  the  United  States  and  loaned 
to  the  Washington  National  Guard. 

The  United  States  truck-trailer  was  operated  by 
William  Brown  while  performing  one  of  his  primary 
duties  as  a  full  time  civilian  imit  materiel  caretaker 
of  United  States  property  assigned  to  Battery  C  of 
the  770th  AAA  Battalion  of  the  Washington  National 
Guard  (R.  128, 132).  Shortly  before  the  accident  Brown 

(1) 


liad  taken  delivery  of  the  truck  and  trailer  at  Camp 
Murray,  the  Washington  National  Guard  headquar- 
ters, and  was  delivering  it  to  said  Battery  C  in  Seattle 
at  the  time  of  the  accident  (R.  43,  44).. 

Brown  was  also  a  sergeant  in  Battery  C,  770th  AAA 
Battalion.  It  was  found  by  the  court,  and  no  testimony 
was  offered  to  the  contrary,  that  Brown  was  at  all  times 
herein  involved  acting  in  his  capacity  as  a  full  time 
civilian  materiel  caretaker  (R.  66). 

The  admitted  facts  are  that  the  two  and  one-half  ton 
truck  and  four  ton  trailer  were  each  equijoped  with 
electrical  brake  connections  but  that  the  voltage  and 
size  of  the  connections  were  different  and  could  not 
be  joined  without  use  of  a  conversion  kit  which  had 
not  been  made  available  to  the  Washington  National 
Guard  by  the  Department  of  the  Army  (R.  45).  The 
court  found  that  these  facts  were  known  to  Brown 
and  to  Lt.  Col.  Hagen,  United  States  ProjDerty  and 
Disbursing  Officer  at  Camp  Murray,  when  Col.  Hagen 
authorized  issuance  of  the  truck  and  trailer  to  Brown 
at  Camp  Murray  (R.  67). 

The  accident  occurred  when  Brown,  in  attempting 
to  avoid  Pacific  Telephone  and  Telegraph  Company 
equipment  on  the  highway,  applied  the  truck  brakes, 
and  the  truck  and  unbraked  trailer  jack-knifed  into 
opposing  traffic  in  the  path  of  appellee's  vehicle  (R. 
91). 

Suit  was  filed  under  the  Federal  Tort  Claims  Act 


against  the  United  States.  A  separate  suit  was  filed  by 
appellees  against  Pacific  Telephone  &  Telegraph 
Company  for  negligence  in  failing  to  post  adequate 
warnings  of  their  equipment  in  the  liighway.  The  two 
eases  were  consolidated  for  trial. 

Appellees'  claim  of  negligence  against  the  United 
States,  insofar  as  this  appeal  are  concerned,  were: 
that  Brown  was  the  agent,  servant  and  emiDloyee  of 
the  United  States,  acting  within  the  scope  and  course 
of  his  employment  and  that  Brown  was  negligent  in 
operating  the  truck  and  trailer  without  brake  con- 
nections between  them;  that  the  United  States  was 
negligent  in  furnishing  to  and  permitting  the  operation 
on  the  public  highways  of  the  State  of  Washington,  of 
the  truck  and  trailer  without  brake  connections  between 
them.  (R.  48). 

The  United  States,  in  answering,  denied  that  Brown 
was  negligent  and  denied  that  he  was  a  federal  employee 
(R.  10).  For  affirmative  defense  the  answer  asserted 
that  Brown  was  an  employee  of  the  State  of  Washing- 
ton Military  Department  and  that  there  could  there- 
fore be  no  recovery  against  the  United  States  under 
the  Federal  Tort  Claims  Act  (B.  12-18). 

After  trial  the  court  held:  that  Brown  was  at  all 
times  the  agent,  servant  and  employee  of  the  United 
States  acting  within  the  scope  of  his  office  and  em- 
IDloyment  as  unit  materiel  caretaker;  that  Brown  was 
negligent  in  operating  the  truck  and  trailei'  on  the 
public  highways  of  the  State  of  Washington  without 


brake  connections  to  the  trailer  that  could  be  applied 
from  the  cab  of  the  truck;  that  Col.  Hagen  was  at 
all  times  the  agent,  servant  and  employee  of  the  United 
States,  acting  within  the  scope  of  his  office  and  em- 
ployment as  United  States  Property  and  Fiscal  Offi- 
cer in  authorizing  issuance  to  Brown  of  the  truck  and 
trailer,  knowing  that  they  would  be  operated  on  the 
public  highways  of  the  State  of  Washington  and  know- 
ing that  said  oj^eration  was  illegal  (R.  66,  67).  The 
court  found  Pacific  Telephone  &  Telegraph  Company 
not  negligent  and  entered  judgment  against  the 
United  States  in  the  sum  of  $56,404.75  for  Mrs.  Wendt 
and  $1,392.33  for  Mr.  Rosellini  (P.  71). 

QUESTION  PRESENTED 

Whether  (1)  a  full  time  civilian  unit  materiel  care- 
taker of  United  States  property  loaned  to  the  Wash- 
ington National  Guard  is  an  employee  of  the  United 
States  while  acting  ^vithin  the  scope  of  such  employ- 
ment, when  such  individual  is  also  an  enlisted  man 
in  the  Washington  National  Guard;  and  (2)  whether 
a  United  States  Property  and  Disbursing  Officer  is, 
mider  the  facts  of  this  case,  an  employee  of  the  United 
States. 

STATUTES  INVOLVED 

The  pertinent  sections  of  statutes  cited  by  appellees  are  as  follows: 
Title  5,  U.S.C. 

§  751.  Disability  or  death  of  employee — Wilful  misconduct — 

The  United  States  shall  pay  compensation  as  hereinafter  speci- 
fied for  the  disability  or  death  of  an  employee  resulting  from  a 
personal  injury  sustained  while  in  the  performance  of  his  duty, 
but  no  compensation  shall  be  paid  if  the  injury  or  death  is  caused 
by  the  wilful  misconduct  of  the  employee  or  by  the  employee's 
intention  to  bring  about  the  injury  or  death  of  himself  or  of  an- 
other, or  if  intoxication  of  the  injured  employee  is  the  proximate 
cause  of  the  injury  or  death. 


Title  28,  U.S.C. 

§  1346.  United  States  as  defendant 


(b)  Subject  to  the  provisions  of  chapter  171  of  this  title,  the 
district  courts,  together  with  the  District  Court  of  the  Territory  of 
Alaska,  the  United  States  District  Court  for  the  District  of  the 
Canal  Zone  and  the  District  Court  of  the  Virgin  Islands,  shall  have 
exclusive  jurisdiction  of  ci\-il  actions  on  claims  against  the  United 
States,  for  money  damages,  accruing  on  and  after  January  1,  1945. 
for  injury  or  loss  of  property,  or  personal  injury  or  death  caused 
by  the  negligent  or  wTongful  act  or  omission  of  any  employee  of 
the  government  while  acting  within  the  scope  of  his  office  or  em- 
ployment, under  circumstances  where  the  United  States,  if  a  pri- 
vate person,  would  be  liable  to  the  claimant  in  accordance  with 
the  law  of  the  place  where  the  act  or  omission  occurred. 

§  2671.  Definitions 

As  used  in  this  chapter  and  sections  \M6  (h)  and  2101  (b) 
of  this  title,  the  term — 

"Federal  agency"  includes  the  executive  departments  and  in- 
dependent establishment  of  the  United  States,  and  corporations 
primarily  acting  as.  instiumentalities  or  agencies  of  the  Lnited 
States  but  does  not  include  any  contractor  Avith  the  United  States. 

"Employee  of  the  government"  includes  officers  or  employee? 
of  any  federal  agency,  members  of  the  military  or  naval  forces 
of  the  United  States,  and  persons  acting  on  behalf  of  a  federal 
agency  in  an  official  capacity  temporarily  or  permanentlv  in  the 
ser\'ice  of  the  Lnited  States,  whether  with  or  without  compen- 
sation. 

"Acting  within  the  scope  of  his  office  or  employment,"  in  the 
case  of  a  member  of  the  military  or  naval  forces  of  the  United  States, 
means  acting  in  line  of  dutv. 


Title  32  U.S.C. 

§  4a.  National  Guard  of  United  States — Establishment — Composi- 
tion— Officers 

The  National  Guard  of  the  Lnited  States  is  hereby  established. 
It  shall  be  a  reserve  component  of  the  Array  of  the  Lnited  States 
and  shall  consist  of  those  federally  recognized  National  Guard 
units,  and  organizations,  and  of  the  officers,  warrant  officers,  and 
enlisted  members  of  the  National  Guard  of  the  several  States,  Ter- 
ritories, and  the  District  of  Columbia,  who  shall  have  been  ap- 
pointed, enlisted  and  appointed,  or  enlisted,  as  the  case  may  be. 
in  the  National  Guard  of  the  United  States,  as  hereinafter  pro- 
^-ided.     *     *     *. 


§  5.    Organization  of  National  Guard  units. 

Except  as  otherwise  specifically  pro\'ided  herein,  the  organiza- 
tion of  the  National  Guard,  including  the  composition  of  all  units 
thereof,  shall  be  the  same  as  that  which  is  or  may  hereafter  be 
prescribed  for  the  Regular  Army,  subject  in  time  of  peace  to 
such  general  exceptions  as  may  be  authorized  bv  the  Secretary 
of  War,  And  the  President  may  prescribe  the  particular  unit  or 
units,  as  to  branch  or  arm  of  ser\"ice,  to  be  maintained  in  each 
State,  Territory,  or  the  District  of  Columbia  in  order  to  secure 
a  force  which,  when  combined,  shall  form  com.plete  higher  tactical 
units:  Provided,  That  no  change  in  allotment,  branch,  or  arm  of 
imits  or  organizations  wholly  ^vithin  a  single  State  ^\~ill  be  made 
Mdthout  the  approval  of  the  governor  of  the  State  concerned. 

§   13.    Annual  reports  by  adjutants  general  of  States. 

The  adjutants  general  of  the  States.  Territories,  and  the  Dis- 
trict of  Colum.bia  and  the  officers  of  the  National  Guard,  shall  make 
such  returns  and  reports  to  the  Secretary  of  War.  or  to  such 
officers  as  he  may  designate,  at  such  times  and  in  such  form  as 
the   Secretary   of   War   may    from   time   to   time   presciibe. 

§  15.  Inspections  of  National  Guard. 

The  Secretary  of  War  shall  cause  an  inspection  to  be  made 
at  least  once  each  year  by  inspectors  general,  and  if  necessary  by 
other  officers,  of  the  Regular  Army,  detailed  by  him  for  that  pur- 
pose, to  determine  whether  the  amount  and  condition  of  the  prop- 
erty in  hands  of  the  National  Guard  is  satisfactory:  whether  the 
National  Guard  is  organized  as  hereinbefore  prescribed:  whether 
the  officers  and  enlisted  men  possess  tlie  physical  and  other  qual- 
ifications prescribed:  whether  the  organization  and  the  officers 
and  enlisted  men  tliereof  are  sufficiently  arm.ed,  uniformed, 
equipped,  and  being  trained  and  instructed  for  active  duty  in  the 
field  or  coast  defense,  and  whetlier  the  records  are  being  kept 
in  accordance  with  the  requirements  of  this  Act  (this  title).  The 
reports  of  such  inspections  shall  serve  as  the  basis  for  deciding  as 
to  the  issue  to  and  retention  by  the  National  Guard  of  the  mil- 
itary property  pro\-ided  for  by  this  title,  and  for  determining  what 
organizations  and  individuals  shall  be  considered  as  constituting 
parts  of  the  National  Guard  within  the  meaning  of  this  Act  (this 
title). 

§  17.  Rules  and  regulations. 

The  President  shall  make  all  necessary  rules  and  regulations  and 
issue  such  orders  as  may  be  necessary  for  the  thorough  organiza- 
tion, discipline,  and  government  of  the  militia  pro%"ided  for  in 
this  Act  (this  title). 

§  18.   Appointment  of  officers  in  National  Guard  of  United  States. 
Appointments  in   the  National  Guard  of  the  Lnited   States  in 


grades  below^  that  of  brigadier  general  shall  be  made  by  the  Pres- 
ident alone,  and  general  officers  by  and  with  the  advice  and  con- 
sent of  the  Senate. 

§  18a.    Form  of  commission — Officers  in  National  Guard. 

All  persons  appointed  in  the  National  Guard  of  the  United 
States  are  reserve  officers  and  shall  be  commissioned  in  the 
Army  of  the  United  States. 

§  21.  Annual  appropriation. 

A  sum  of  money  shall  be  appropriated  annually,  to  be  paid  out 
of  any  money  in  the  Treasury  not  otherwise  appropriated,  for 
the  support  of  the  National  Guard,  including  the  expense  of  pro- 
viding arms,  ordnance  stores,  quartermaster  stores,  and  camp 
equipage,  and  all  other  military  supplies  for  issue  to  the  National 
Guard,  and  such  other  expenses  pertaining  to  said  guard  as  are 
or  may  be  authorized  by  law. 

§  31.   Type  of  arms,  equipment,  and  uniforms  of  National  Guard. 

The  National  Guard  shall,  as  far  as  practicable,  be  uniformed, 
armed,  and  equipped  with  the  same  type  of  uniforms,  arms,  and 
equipments  as  are  or  shall  be  provided  for  the  Regular  Army. 

§  33.  Issue  of  arms  to  National  Guard. 

The  Secretary  of  War  is  hereby  authorized  to  procure,  under 
such  regulations  as  the  President  may  prescribe,  by  purchase  or 
manufacture,  within  the  limits  of  available  appropriations  made 
by  Congress,  and  to  issue  from  time  to  time  to  the  National 
Guard,  upon  requisition  of  the  governors  of  the  several  States 
and  Territories  or  the  commanding  general  of  the  National  Guard 
of  the  District  of  Columbia,  such  number  of  United  States  service 
arms,  with  all  accessories,  Field  Artillery,  materiel,  Engineer,  Coast 
Artillery,  Signal  and  Sanitary  materiel,  accouterments,  field  uni- 
forms, clothing,  equipage,  publications,  and  military  stores  of 
all  kinds,  including  public  animals,  as  are  necessary  to  arm,  uni- 
form, and  equip  for  field  service  the  National  Guard  in  the  sev- 
eral States,  Territories,  and  the  District  of  Columbia:     *     *     *. 

§  42.    Care  of  government  animals — Caretakers  of  animals,  arma- 
ment and  equipment — Compensation 

Funds  allotted  by  the  Secretary  of  War  for  the  support  of  the 
National  Guard  shall  be  available  for  the  purchase  and  issue  of 
forage,  bedding,  shoeing,  and  veterinary  services  and  supplies  for 
the  Government  animals  issued  to  any  organization,  and  for  ani- 
mals owned  or  hired  by  any  State,  Territory,  District  of  Columbia, 
or  National  Guard  organization,  not  exceeding  the  number  of 
animals  authorized  by  Federal  law  for  such  organization  and  used 
solely  for  military  purposes,  and  for  the  compensation  of  com- 
petent   help    for    the    care    of    materiel,    animals,    armament,    and 
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equipment  of  organizations  of  all  kinds,  under  such  regulations 
as  the   Secretary   of   War   may   prescribe. 

The  compensation  paid  to  caretakers  who  belong  to  the  Na- 
tional Guard,  as  herein  authorized,  shall  be  in  addition  to  any 
compensation  authorized  for  members  of  the  National  Guard 
under  any  of  the  pro\'isions  of  the  National  Defense  Act  (this 
title). 

Under  such  regulations  as  the  Secretary  of  War  shall  prescribe, 
the  material,  animals,  armament,  and  equipment,  or  any  part 
thereof,  of  the  National  Guard  of  any  State,  Territory,  or  the 
District  of  Columbia  or  organizations  thereof,  may  be  put  into 
a  common  pool  for  care,  maintenance,  and  storage;  and  tlie 
employment  of  caretakers  therefor,  not  to  exceed  fifteen  for  any 
one  pool,  is  hereby  authorized. 

Commissioned  officers  of  the  National  Guard  shall  not  be 
employed  as  caretakers  except  that,  under  such  regulations  as 
the  Secretary  of  War  shall  prescribe,  one  such  officer  not  above 
the  grade  of  captain  for  each  heavier-than-air  squadron,  and  one 
such  officer  not  above  the  grade  of  captain  for  each  pool,  may  be 
employed.  Either  enlisted  men  or  civilians  may  be  employed  as 
caretakers,  but  if  there  are  as  many  as  two  caretakers  in  any 
unit,  one  of  them  shall  be  an  enlisted  man. 

Funds  hereafter  appropriated  under  the  provisions  of  the  Na- 
tional Defense  Act  (this  title),  as  amended,  for  the  support  of 
the  National  Guard  of  the  several  Stales,  Territories,  and  the 
District  of  Columbia,  shall  be  supplemental  to  moneys  appro- 
priated by  the  several  States,  Territories,  and  the  District  of 
Columbia,  for  the  support  of  the  National  Guard,  and  shall  be 
available  for  the  hire  of  caretakers  and  clerks:  Provided,  That 
the  Secretary  of  War  shall,  by  regulations,  fix  the  salaries  of  all 
caretakers  and  clerks  hereby  authorized  to  be  employed,  and  shall 
also  designate  by  whom  they  shall  be  employed. 

§  49.    Property  and  disbursing  officers. 

The  governor  of  each  State  and  Territory  and  the  commanding 
general  of  the  National  Guard  of  the  District  of  Columbia  shall 
appoint,  designate,  or  detail,  subject  to  the  approval  of  the  Sec- 
retary of  War,  the  Adjutant  General  or  an  officer  of  the  National 
Guard  of  the  State,  Territory,  or  District  of  Columbia,  who  shall 
be  regarded  as  property  and  disbursing  officer  of  the  United 
States.  He  shall  receipt  and  account  for  all  funds  and  property 
belonging  to  the  United  States  in  possession  of  the  National  Guard 
of  his  State,  Territory,  or  District  and  shall  make  such  returns 
and  reports  concerning  the  same  as  may  be  required  by  the 
Secretary  of  War.  The  Secretary  of  War  is  authorized,  on  the 
requisition  of  the  governor  of  a  State  or  Territory  or  the  com- 
manding general  of  the  National  Guard  of  the  District  of  Colum- 
bia,  to    pay   to   the   property   and   disbursing   officer   thereof   so 
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much  of  its  allotirent  out  of  the  annual  appropriation  for  the 
support  of  the  National  Guard  as  shall,  in  the  judgment  of  the 
Secretary  of  War,  be  necessary  for  the  purposes  enumerated 
therein.  He  shall  render,  through  the  War  Department,  such 
accounts  of  Federal  funds  intrusted  to  him  for  disbursement  as 
may  be  required  by  tlie  Treasury  Department.  Before  entering 
upon  the  performance  of  his  duties  as  property  and  disbursing 
officer  he  shall  be  required  to  give  good  and  sufficient  bond  to 
the  United  States,  the  amount  thereof  to  be  determined  by  the 
Secretary  of  \^'ar.  for  the  faitliful  performance  of  his  duties  and 
for  the  safekeeping  and  proper  disposition  of  the  Federal  prop- 
erty and  funds  intrusted  to  his  care.  He  shall,  after  having 
qualified  as  property  and  disbursing  officer,  receive  pay  for  his 
services  at  a  rate  to  be  fixed  by  the  Secretary  of  War,  and  such 
compensation  shall  be  a  charge  against  the  whole  sum  annuallv 
appropriated  for  the  support  of  the  National  Guard:  Provided, 
That  when  traveling  in  the  performance  of  his  official  duties 
under  orders  issued  by  the  proper  authorities  he  shall  be  reim- 
bursed for  his  actual  necessarv  traveling  expenses,  the  sum  to 
be  made  a  charge  against  the  allotment  of  the  State.  Territoiy. 
or  District  of  Columbia:  Provided  further.  That  the  Secretary  of 
War  shall  cause  an  inspection  of  the  accounts  and  records  of  the 
property  and  disbursing  officer  to  be  made  bv  an  inspector 
general  of  the  Army  at  least  once  each  year :  and  provided  further. 
That  the  Secretary  of  War  is  empowered  to  make  all  rules  and 
regulations  necessary  to  carry  into  effect  the  provisions  of  this 
section. 

§  61.    System  of  discipline. 

The  discipline  (which  includes  training)  of  the  National  Guard 
shall  conform  to  the  system  which  is  or  may  be  prescribed  for 
the  Regular  Army,  and  the  training  shall  be  carried  out  by  the 
several  States.  Territories,  and  the  District  of  Columbia  so  as  to 
conform  to  the  provisions  of  this  Act   (this  title). 

§  66.    Assignment  of  officers  and  men  of  Regular  Armv  for  in- 
struction  of  National  Guard. 

For  duty  in  the  National  Guard  Bureau  and  for  instruction  of 
the  National  Guard  the  President  shall  assign  such  number  of 
officers  of  the  Regular  Army  as  he  may  deem  necessary:  also, 
such  number  of  enlisted  men  of  the  Regular  Army  for  dutv  in 
the  instruction  of  the  National  Guard. 

NGR  75-16    §  2. 

"National  Guard  civilian  personnel  referred  to  in  these  regu- 
lations are  employees  authorized  under  the  proWsions  of  Section 
90,  National  Defense  Act,  for  administrative  and  accounting 
duties,  maintenance,  repair  and  inspection  of  materiel,  arma- 
ments, vehicles,  and  equipment  provided  for  the  National  Guard 
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and  used  solely  for  military  purposes.  The  Secretary  of  the  Army 
has  delegated  to  the  Adjutants  General  of  the  several  states,  terri- 
tores,  Puerto  Rico,  and  the  District  of  Columbia,  the  authority  to 
employ,  fix  rates  of  pay,  establish  duties  and  work  hours  ( a 
minimum  of  40  hours  per  week),  super^^se,  and  discharge  em- 
ployees A\"ithin  the  purview  of  these  regulations:  subject  to  the 
pro\dsions  of  law  and  such  instructions  as  may  be  from  time  to 
time  be  issued  by  the  Chief,  National  Guard  Bureau." 


SUMMARY  OF  ARGUMENT 

(1)  A  member  of  a  federally  recognized  State  Xa- 
tional  Guard  miit  which  has  not  been  called  into  active 
federal  service  is  not  an  employee  of  the  United 
States  merely  by  virtue  of  his  membership  in  the 
state  National  Guard. 

(2)  A  full  time  civilian  materiel  caretaker  of  United 
States  property  loaned  to  a  state  National  Guard,  who 
is  also  a  member  of  a  state  National  Guard  unit,  is 
either  an  employee  solely  of  the  United  States  or,  un- 
der the  theory  of  "dual  mastership,"  is  an  employee 
of  both  the  state  and  the  United  States,  even  with 
respect  to  the  same  act,  when  in  the  performance  of 
his  duties  as  a  civilian  unit  materiel  caretaker. 

(a)  The  United  States  has  sufficient  right  to  con- 
trol the  civilian  unit  materiel  caretaker  to  establish 
the  master-servant  relationship  between  them. 

(b)  If  the  state  does  exercise  any  control  over 
the  unit  materiel  caretaker,  such  control  is  delegated 
to  the  state  from  the  Secretary  of  the  Army  and  the 
federal  government,  and  is  not  exercised  independently 
by  the  state. 
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(3)  Tlie  United  States  Property  and  Disbursing 
Officer  is  a  federal  employee,  the  ultimate  authority 
for  his  appointment  resting  with  the  Secretary  of  the 
Army.  While  the  United  States  Property  and  Dis- 
bursing Officer  is  not  entirely  on  an  equal  basis  with 
an  oificer  of  the  Regular  Army  on  active  duty,  he  is 
nevertheless  an  employee  of  the  United  States  whose 
duties  principally  consist  of  accounting  for  military 
materiel  loaned  to  state  National  Guard  units.  The 
theory  of  dual  mastership  may  here  again  reconcile 
what  to  tlie  appellant  appears  to  be  an  irreconcilable 
conflict. 

(4)  Holding  that  the  civilian  unit  material  care- 
taker and  United  States  Property  and  Disbursing 
officer  are  employees  of  the  United  States  within  the 
meaning  of  the  Federal  Tort  Claims  Act  in  this  case 
does  not  open  the  door  to  federal  liability  for  its  many 
grant-in-aid  programs. 

I. 

The  United  States  possesses  the  requisite  right  to  control  unit 
materiel  caretakers,  and,  as  a  consequence,  is  responsible 
for  their  negligent  acts. 

The  position  of  "unit  materiel  caretaker"  does  not 
exist  independently  of  federal  legislation.  It  is  purely 
the  creature  of  federal  statute,  32  USC  42.  In  addi- 
tion to  creating  the  position,  the  aforesaid  statute  pro- 
vides that  the  caretakers  who  are  hired  shall  be  com- 
pensated under  such  regulations  as  the  Secretary  of 
the  Army  shall  prescribe,  such  compensation    to    be 
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paid  out  of  federal  funds,  and  in  addition  to  any  com- 
pensation paid  for  regular  diill  and  training.  This  sig- 
nificant proviso  is  also  found  in  the  statute : 

"The  Secretary  of  the  Army  shall,  by  regula- 
tions, fix  the  salaries  of  all  caretakers  and  clerks 
hereby  authorized  to  be  employed,  and  shall  also 
designate  by  whom  they  shall  be  employed." 

Pursuant  to  the  aforesaid  statute,  the  Xational  Guard 
Eegulations  75-16  was  promulgated  on  January  7, 
1953.  Section  2  of  this  reg-ulation  provides: 

"National  Guard  civilian  personnel  referred 
to  in  these  regulations  are  employees  authorized 
under  the  provisions  of  Section  90,  Xational  De- 
fense Act,  for  administration  and  accoimting 
duties,  maintenance,  repair  and  inspection  of 
materiel,  armaments,  vehicles,  and  equipment 
provided  for  the  National  Guard  and  used 
solely  for  military  purposes.  The  Secretary  of 
the  Army  has  delegated  to  the  Adjutants  Gen- 
eral of  the  several  states,  territories,  Puerto 
Rico,  and  the  District  of  Colimibia,  the  author- 
ity to  employ,  fix  rates  of  pay,  establish  duties 
and  work  hours  (a  mininumi  of  10  hours  jDer 
week),  stipervise,  and  discharge  employees 
within  the  purvue  of  these  regtilations ;  subject 
to  the  provisions  of  law  and  such  instructions  as 
may  be  from  time  to  time  be  issued  by  the  Chief, 
National  Guard  Bureau. ' ' 

The  regulations  further  define  various  classes  of  work- 
ers, establish  the  number  to  be  employed,  set  qualifica- 
tions for  the  various  classes,  provide  for  appointment 


of  workers  and  a  i)laco  for  their  employment,  set  pay 
scales  and  other  working  conditions.  These  civilians, 
when  emj^loyed,  are  required  to  execute  standard  fed- 
eral ''loyalty  oath."  They  are  paid  from  federal 
funds  budgeted  for  aid  to  the  National  Guard  by  war- 
rants drawn  ui3on  the  Treasury  of  the  United  States. 
This  property  is  assigned  to  the  National  Guard  but 
remains  the  property  of  the  United  States,  32  USC  33. 
Statutory  control  over  the  federally  recognized  Na- 
tional Guard  units  is  exercised  in  several  ways,  but 
the  following  statutes  are  illustrative  of  both  the 
method  and  extent  of  that  control : 

32  USC  Section  13:  The  Adjutants  General 
of  the  States,  Territories  and  the  District  of 
Columbia  and  the  officers  of  the  National  Guard, 
shall  make  such  returns  and  reports  to  the 
Secretary  of  War,  or  to  such  officers  as  he  may 
designate,  at  such  times  and  in  such  form  as  the 
Secretary  of  War  may  from  time  to  time  pre- 
scribe. 

32  USC  Section  15:  The  Secretary  of  War 
shall  cause  an  inspection  to  be  made  at  least 
once  each  year  by  inspectors  general,  and  if  nec- 
essary by  other  officers  of  the  Regular  Army, 
detailed  by  him  for  that  jourpose,  to  determine 
whether  the  amount  and  condition  of  the  prop- 
erty in  hands  of  the  National  Guard  is  satisfac- 
tory; whether  the  National  Guard  is  organized 
as  hereinbefore  prescribed;  whether  the  offi- 
cers and  enlisted  men  possess  the  physical  and 
other  qualifications  prescribed;  whether  the 
organization  and  the  officers  and  enlisted  men 
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thereof  are  sufficiently  armed,  imiformed, 
equipped  and  being  trained  and  instructed  for 
active  duty  in  the  field  of  coast  defense.   .   .   .'^ 

Paragraphs  (12)  and  (13)  of  Section  13,  SE  20-10-8 
sets  up  the  requirements  that  the  Inspector  General 
upon  making  his  Armory  inspection  shall  ascertain 
that  the  unit  materiel  caretaker  has  proved  himself 
qualified  for  the  job,  that  he  work  the  required  num- 
ber of  hours,  that  his  federal  pay  is  within  the  pre- 
scribed limits,  and  that  other  duties  assigned  to  him 
(presmnably  as  a  member  of  the  National  Guard)  do 
not  interfere  with  his  "j^rimary  duties"  (those  of  unit 
materiel  caretaker). 

In  view  of  the  foregoing,  it  would  seem  to  be  legal- 
istic in  the  extreme  to  take  the  position  that  a  position 
created  by  federal  statute,  circumscribed  and  defined 
by  federal  regulations,  and  paid  for  out  of  federal 
funds,  does  not,  in  some  way,  involve  the  United  States 
as  more  than  an  interested  onlooker.  It  seems  appro- 
priate to  ai3pellees  to  suggest  what  they  deem  to  be 
a  "common  sense"  aj^proach  to  the  question,  which 
substantially  is  that  the  United  States  created  the 
position  and  paid  its  holder  because  it  derives  some 
benefit  from  his  duties.  The  very  notion  of  a  "care- 
taker" suggests  a  benefit  to  the  owner  of  the  i^roperty 
in  his  care — in  this  case  the  United  States.  It  would 
seem  manifest  in  view  of  the  statutes  cited  hereinabove, 
that  any  control  over  the  unit  materiel  caretaker  which 
is  exercised  by  the  Adjutant  General  of  the  State  or 
Territory  is  done  purely  in  a  representative  capacity 
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as  an  agent  for  the  Secretary  of  the  Amiy,  who  has 
plenary  power  to  prescribe  regulations  for  the  posi- 
tion. 

The  State  of  Washington  National  Guard  hires  ap- 
proximately 65  civilian  employees  who  are  entirely 
separate  from  the  unit  materiel  caretakers.  These  65 
employees  are  considered  strictly  State  employees  and 
General  Stevens'  testimony  made  a  clear  distinction 
between  them  and  the  civilian  unit  materiel  care- 
takers, further  emphasizing  the  master-servant  rela- 
tionship between  the  United  States  and  the  materiel 
caretakers  (R.  142, 143). 

Appellant  takes  the  position  that  if  any  control 
over  the  unit  materiel  caretaker  is  exercised  by  the 
state  Adjutant  General,  then  that,  in  itself,  must  nec- 
essarily preclude  any  control  at  all  being  exercised 
over  him  by  the  United  States.  Appellees  contend  that 
a  dual  mastership  relation  is  well  known  in  the  law, 
and  that  even  if  it  be  conceded  that  the  State  of  Wash- 
ington exercises  some  measure  of  control  over  the 
unit  materiel  caretaker  in  question,  nevertheless  such 
control,  if  any,  was  not  incompatible  with  the  control 
already  exercised  over  the  caretaker  by  the  United 
States  as  above  mentioned. 

The  duality  of  the  mastership  which  may  exist  at 
various  times  between  the  unit  materiel  caretaker  and 
the  state  and  federal  government,  respectively,  is  em- 
phasized by  the  very  statute  which  creates  the  posi- 
tion, 32  USC  42 : 
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*'.  .  .  Either  enlisted  men  or  civilians  may  be 
employed  as.  caretakers,  but  if  there  are  as  many 
as  two  caretakers  in  any  unit,  one  of  them  shall 
be  an  enlisted  man. ' ' 

Clearly,  Congress  in  creating  the  position  of  unit 
materiel  caretaker  contemplated  that  it  would  be  filled, 
in  some  instances,  at  least,  by  civilian  personnel  who 
had  no  connection  whatever  with  the  State  of  Wash- 
ington, but  were  simply  hired  by  the  federal  govern- 
ment for  the  i^urpose  of  protecting  its  equipment  which 
had  been  loaned  to  the  particular  state. 

As  was  pointed  out  in  United  States  v.  Elmo,  197  F. 
2d  230  (C.A.  5),  the  United  States  clearly  recognizes 
the  duality  of  the  mastership  between  the  unit  ma- 
teriel caretaker  and  the  federal  and  state  govern- 
ments where  death  or  disability  occurs  to  a  caretaker 
in  the  performance  of  duty.  If  disability  occurs  dur- 
ing National  Guard  training,  the  caretaker,  if  he  hap- 
pens to  be  a  member  of  the  National  Guard,  is  entitled 
to  the  disability  benefits  available  to  members  of  the 
Armed  Forces.  On  the  other  hand,  if  the  unit 
materiel  caretaker  is  injured  during  the  course 
of  his  civilian  employment,  he  is  entitled  to 
receive  all  the  death  and  disability  benefits  of  other 
civilian  employees  of  the  United  States,  under  the 
United  States  Employees  Compensation  Act  of  Sep- 
tember 7,  1916,  as  amended,  5  USC  751,  et  seq.  The 
record  clearly  sets  this  out   (R.  117,  187,  163). 

Restatement  of  Agency,  Section  226.  "A  per- 
son may  be  the  servant  of  two  masters  not  joint 


17 

employers  at  one  time  as  to  one  act,  provided 
that  the  service  to  one  does  not  involve  aban- 
donment of  service  to  the  other." 

The  precise  factual  situation  was  presented  in  Court- 
ney V.  United  States,  230  P.  2d  112  (C.A.  2),  wherein 
the  court  stated : 

''But  we  need  not  decide  whether  or  not  Truex 
is  an  'employee'  of  the  State  of  New  York. 
Whether  he  was  an  'employee  of  the  Govern- 
ment' is  wholly  a  federal  question  based  upon 
federal  statutory  interpretation.  28  USC  § 
1346  (b),  2671.  Consequently  his  status  under 
New  York  law  is  irrelevant.  Moreover,  we  know 
of  no  rule  of  law  that  service  to  federal  and  state 
government  is  incompatible,  or  that  one  cannot 
be  an  employee  for  some  and  not  for  all  pur- 
poses." 

The  Courtney  case  explicitly  states  the  principle  of 
"dual-mastership"  which  is  implicit  in  the  other  cases 
which  have  determined  the  liability  of  the  United 
States  for  the  acts  of  a  National  Guard  unit  materiel 
caretaker  committed  within  the  scope  of  his  employ- 
ment. As  is  conceded  by  appellant,  all  of  these  cases 
have  held  the  United  States  liable,  since,  appellees 
contend,  any  other  ruling  would  stultify  the  Act  of 
Congress  which  created  the  position.  The  cases  upon 
which  appellees  rely,  and  which  support  their  position, 
are: 

United  States  v.  Holly,  192  F.  2d  221  (C.A.  10) ; 
United  States  v.  Elmo,  197  F.  2d  230  (C.A.  5) ; 
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United  States  v.  Duncan,  197  F.  2d  233  (C.A.  5)  ; 
O'Toole  V.  United  States,  206  F.  2d  912  (C.A.  3) ; 
Courtney  v.  United  States,  230  F.  2d  112  (C.A.  2) 
Watt  V.  United  States,  123  F.  Siipp.  906  (D.C. 

Ark)  ; 

Appellant's  objection  to  the  reasoning  of  the  Holly 
case  is  that  it  "seems  instead  to  be  grounded  upon  the 
fact  that  caretakers  are  paid  from  federal  funds." 
(P.  33  Appellant's  Brief).  Aj^pellees  submit  that  upon 
closer  analysis  the  reasoning  of  the  Holly  case  is 
not  solely  to  the  effect  that  it  would  be  unlikely  that 
the  United  States  would  pay  for  services  which  did 
not  benefit  it,  but  rather,  is  based  upon  the  broader 
ground  that  the  federal  government,  in  fact,  had  the 
right  to  control  the  physical  activities  of  the  unit  ma- 
teriel caretaker : 

"The  federal  government  maintains  a  reason- 
able measure  of  direction  and  control  over  the 
method  and  means  of  a  caretaker's  performing 
his  service.  There  is  present  every  element  nec- 
essary to  constitute  a  unit  caretaker  an  em- 
ployee of  the  United  States.  The  fact  that  under 
the  regulations  the  caretaker  must  be  a  member 
of  the  National  Guard  and  2)erform  duties  for 
the  State  is  inmiaterial.  The  injuries  were  caused 
while  the  caretaker  was  in  the  performance  of 
his  duties  for  the  United  States,  not  the  state." 

Briefly,  the  court's  holding  that  the  United  States  pos- 
sessed a  reasonable  measure  of  control  over  the  phys- 
ical activities  of  the  unit  materiel  caretaker  in  ques- 
tion was  based  upon  the  fact  that  the  United  States, 
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through  its  regulations,  issued  by  the  National  Guard 
Bureau,  prescribed  the  pay  scale  for  the  position, 
general  working  conditions,  and  in  detail,  the  right  of 
caretakers  to  annual  leave,  sick  leave  and  military 
leave,  including  acciunulation  of  annual  sick  leave. 
Naturally,  the  fact  that  caretakers  are  authorized  to 
be  paid  only  on  standard  forms  designated  by  the 
National  Guard  Bureau  and  by  funds  drawn  on  the 
Treasury  of  the  United  States,  was  not  without  some 
weight. 

This  view  is  given  added  weight  by  the  testimony 
of  General  Stevens,  Adjutant  General  of  the  State  of 
Washington,  when  he  testified,  in  effect,  that  his  au- 
thority over  unit  materiel  caretakers  stemmed  from 
his  capacity  as  an  officer  of  the  Army  of  the  United 
States  by  virtue  of  authority  delegated  to  him  through 
federal  orders,  rather  than  from  his  capacity  as  an 
officer  of  the  State  of  Washington  National  Guard 
(R.  143, 144). 

In  brief  summary,  it  is  appellees'  contention  that  it 
is  inmiaterial  whether  the  State  of  Washington  had 
any  right  to  control  the  activities  of  the  unit  materiel 
caretaker  in  question,  inasmuch  as  any  such  right  was 
by  virtue  of  a  delegation  of  authority  from  the  Sec- 
retary of  the  Army,  or,  at  the  very  least,  was  not  in- 
compatible with  the  right  to  control  which  at  all  times 
existed  in  the  National  Guard  Bureau,  the  Secretary 
of  the  Army,  and  the  United  States  Defense  Estab- 
lishment. 
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Lt.  Col.  Hagen,  the  United  States  Property  and.  Dis- 
bursing Officer,  under  the  facts  of  this  case,  is  a  federal 
emjDloyee  within  the  meaning  of  the  Federal  Tort 
Claims  Act. 

Appellant  tacitly  conceded  its  right  to  control  this 
officer  at  the  inception  of  the  trial  by  an  order,  later 
rescinded,  from  the  Judge  Advocate  General's  Depart- 
ment of  the  United  States  Ai*my,  ordering  him  not  to 
testify  (R.  64). 

The  Colonel  conceded  that  he  was  on  duty  as  an  offi- 
cer of  the  United  States  Army,  and  not  as  a  colonel  of 
the  Washington  National  Guard  (R.  187).  General 
Stevens  testified  that  Col.  Hagen  was  on  active  federal 
duty,  since  he  was  a  full  time  employee  of  the  National 
Guard  Bureau,  an  integral  part  of  the  department  of 
the  Army  set  up  to  supervise  the  State  National  Guards 
(R.  142)  This  was  likewise  recognized  by  the  C(»urt 
(R.  191,  192). 

It  should  be  emphasized  that  appellant  has  not  in 
any  way  questioned  the  negligence  of  the  issuance  by 
the  United  States  to  Battery  C  of  the  770th  AAA  Bat- 
talion of  a  truck  and  trailer  for  use  on  the  highways 
of  the  state  knowing  them  to  be  in  a  defective  and 
unfit  condition  for  such  operation.  The  United  States 
Property  and  Disbursing  Officer  is  the  last  federal 
link  in  the  chain  whereby  United  States  equipment  is 
given  to  the  particular  state  National  Guard  Battery 
that  is  designated  to  get  that  equipment  by  the  Table 
of  Organization  &  Equipment  established  by  the  De- 
partment of  Army. 
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The  position  of  United  States  Property  and  Dis- 
bursing Officer  is  authorized  by  federal  statute,  32 
UCS  49.  The  statute  provides,  essentially,  for  the  des- 
ignation of  qualified  National  Guard  personnel  to  be 
detailed  by  the  Secretary  of  the  Army  for  this  type 
of  duty,  and  provides  that  after  designation  and  con- 
firmation by  the  Secretary  of  War,  the  appointee  shall 
be  the  property  and  disbursing  officer  of  the  United 
States.  He  is  required  to  receipt  and  account  for  all 
funds  and  property  belonging  to  the  United  States  in 
possession  of  the  National  Guard  of  his  state,  is  re- 
quired to  make  detailed  returns  and  reports  to  the 
Secretary  of  the  Army,  give  good  and  sutficient  bond 
to  the  United  States  prior  to  entering  upon  his  duties, 
conditioned  on  the  faithful  performance  thereof,  re- 
ceive pay  at  a  rate  to  be  fixed  by  the  Secretary  of  the 
Army,  and  be  reimbursed  for  travelling  expenses  out 
of  federal  funds.  The  status  of  an  appointee  under  the 
aforesaid  statute  has  been  determined  in  a  criminal 
case,  where  any  doubt  as  to  his  non-federal  status 
would,  naturally,  have  been  resolved  in  favor  of  the 
defendant.  The  court  in  Woodford  v.  United  States, 
11  F.  2d  861  (C.A.  8),  stated,  in  part,  as  follows: 

"The  indictment  described  a^Dpellant  as  'an  offi- 
cer of  the  United  States,  to-wit,  the  Property 
and  Disbursing  Officer  of  the  United  States  for 
Arkansas,  duly  appointed  and  acting  as  such' 
under  the  provisions  of  this  act  of  Congress. 
This  argimient  of  counsel  is  directed  mainh^  to 
their  contention  that  the  ai^pointment  is  by  the 
governor  of  the  state,  and,  therefore,  not  l\v  the 
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head  of  a  department  of  the  government  as 
required  by  constitutional  mandate.  The  mean- 
ing conveyed  by  the  language  of  the  act  is  clear 
and  unambiguous.  The  governors  of  the  states 
merely  designate  or  detail  the  officers  of  the 
National  Guard  for  the  consideration  of  the 
Secretary  of  War  as  proposed  Property  and 
Disbursing  Officers  of  the  United  States,  to 
administer  allotments  out  of  the  annual  appro- 
priation made  by  the  government  for  the  sup- 
port of  the  National  Guard  of  the  several  states. 
When  the  persons  so  designated  are  approved 
by  the  Secretary  of  War,  they  become  such  offi- 
cers of  the  United  States  within  the  meaning  of 
Section  2  of  Article  II  of  the  Constitution.  The 
indictment  alleges  that  the  api^ellant  was  duly 
so  appointed  and  so  acted.  The  Secretary  of 
War  is  the  head  of  a  department  of  government ; 
expressly  authorized  by  Act  of  Congress.  Ap- 
proval of  an  appointment,  designation  or  detail, 
made  by  the  governor  is  equivalent  to  a  direct 
appointment  by  the  Secretary  himself." 

The  possible  dual  nature  of  the  function  of  the 
United  States  Property  &  Disbursing  Officer  has  led 
to  some  apparently  conflicting  decisions.  It  is  probably 
similar  to  the  status  of  General  Stevens,  who  testified 
to  his  dual  status  by  virtue  of  his  capacity  as  an  offi- 
cer in  the  Army  of  the  United  States  and  as  Ad- 
jutant General  of  the  State  of  Washington  (R.  143). 

On  the  facts  of  the  instant  case,  the  law  would  ap- 
pear to  be  well  settled  that  Col.  Hagen  was  an  officer 
and  employee  of  the  United  States  at  the  time  of  com- 
mission of  his  negligent  act. 


II. 

The  historical  development  of  the  National  Guard  as  a  state 
organization  is  not  inconsistent  with  the  master-servant 
relationship   with   the   United   States  asserted  by  appellees. 

Point  II  of  appellant's  brief  (page  26)  proceeds  on 
the  premise  that  no  officer  or  enlisted  man  of  the  re- 
serve component  can  be  an  employee  of  the  United 
States  when  not  on  active  duty  and  that  because  the 
Washington  National  Guard  was  not  in  active  federal 
service  there  could  be  no  relation  of  master-servant  be- 
tween the  United  States  and  any  individual  connected 
in  any  way  with  the  Washington  National  Guard, 
citing  the  historical  separation  between  the  two  as 
authority. 

This  argument  fails  to  recognize:  (1)  that  the 
United  States  may  hire,  through  delegated  authority, 
full  time  civilian  caretakers  to  care  for  and  look  after 
property  of  the  United  States  on  loan  to  the  state 
National  Guards  during  the  periods  such  National 
Guards  are  not  in  active  federal  service;  and  (2)  that 
officers  of  reserve  components  may  be  ordered  to 
active  duty  and  detailed  for  duty  with  National  Guards 
not  in  active  federal  service ;  and  (3)  that  certain  x^rac- 
tical  modifications  have  of  necessity  been  engrafted  on 
Ihe  traditional  "separation,"  some  of  which  have 
given  rise  to  the  dual  employment  relationshii^  de- 
scribed by  appellees  and  recognized  by  the  pertinent 
case  authority. 

Federal  statutes  exclusively  regulate  the  National 
Guard.  The  National  Guard  of  the  United  States  is 
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established  as  a  component  part  of  the  defense  estal)- 
lishinent  and  as  a  reserve  component  of  the  Army  of 
the  United  States,  32  USC  4  a.  The  form  of  organiza- 
tion of  National  Guard  units  is  prescribed  by  a  federal 
statute,  32  USC  5.  Reports  are  required  of  state  offi- 
cials, 32  USC  13.  Federal  inspections  form  the  basis 
for  allotment  of  federal  funds,  32  USC  15.  The  Presi- 
dent is  authorized  to  make  all  necessary  rules  and 
regulations  for  the  government  of  the  National  Guard. 
32  USC  17.  Appointments  of  officers  in  the  National 
Guard  below  the  grade  of  Brigadier-General  are  made 
exclusively  by  the  President,  and  general  officers  by 
and  with  the  advice  and  consent  of  the  United  States 
Senate,  32  USC  18.  All  officers  so  appointed  are  com- 
missioned as  officers  of  the  United  States.  32  USC 
18  a.  An  annual  appropriation  is  made  for  the  support 
of  the  National  Guard,  including  the  provision  of  arms, 
ordinance  stores,  quartermaster  stores,  and  camj^  equip- 
age, and  all  other  military  supplies,  32  USC  21.  The 
National  Guard,  so  far  as  is  practicable,  is  equipped 
and  armed  with  the  same  type  of  uniforms,  arms  and 
equipment  as  are  provided  for  the  Regular  Army,  32 
USC  31.  The  discipline  of  the  National  Guard  is  re- 
quired to  conform  to  the  system  which  is  prescribed 
for  the  Regular  Army,  32  USC  61,  and  the  training  is 
supervised  by  regular  army  officers  assigned  to  the 
task,  32  USC  66. 

It  would  seem  manifest,  then,  that  federal  control 
over  the  National  Guard  is  exercised  in  several  ways, 
in  supervisions  and  training  under  the  direction  of  the 
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army  and  corps  area  commanders,  in  regular  army 
inspections,  in  regular  army  instructors,  in  regulations 
in  the  form  of  "National  Guard  Regulations,  Special 
Regulations,  and  National  Guard  Bureau  Circulars," 
in  administration  of  the  Uniform  Code  of  Military  Jus- 
tice, and  in  "federal  recognition."  It  can  scarcely  be 
doubted  that  the  keystone  of  the  entire  system  of  fed- 
eral control  of  the  National  Guard  is  its  control  of  the 
"purse  strings."  by  "federal  recognition,"  the  Sec- 
retary of  the  Army  of  the  United  States  has  virtually 
complete  control  over  every  single  activity  of  the  Na- 
tional Guard  as  a  v^hole,  and  of  the  individual  units, 
ApiDellees  will  be  the  first  to  concede  that  the  National 
Guard  retains  some  vestiges  of  its  original  status  as  a 
state  militia  force,  and  is  subject  to  the  control  of  the 
governor  of  the  state  under  certain  circiunstances. 
Nevertheless,  appellees  contend  that  while  it  is  all  very 
well  to  speak  of  the  National  Guard  of  today  as  though 
is  were  a  motley  militia  force  of  pre-revolutionary 
days,  such  an  approach  is  academic,  at  best,  and  gives 
no  heed  whatever  to  the  realities  of  the  situation  as 
outlined  hereinbefore. 

m. 

General    holdings    concerning    National    Guard    personnel,    as 
such,  are  inapplicable  to  the  present  controversy. 

Appellant  admits  that  the  case  authority  involving 
the  employment  status  of  civilian  unit  materiel  care- 
takers clearly  supports  the  judgment  of  the  District 
Court  in  this  case.  They  seek,  however,  to  avoid  the 
results  in  those  cases  by  citations  to  cases  where  only 
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the  general  status  of  a  member  of  a  state  National 
Guard,  as  such,  were  involved.  Appellees  do  not  chal- 
lenge the  cases  relied  upon  by  appellants  to  the  extent 
that  their  holdings  are  limited  to  the  activities  of  state 
National  Guardsmen  in  their  capacities  as  such.  On 
the  day  of  the  accident  herein  involved.  Brown  did  not 
perform  any  duty  that  would  be  compensated  for  as 
drill  time  as  a  member  of  his  National  Guard  battery 
(R.  137). 

The  authorities  relied  upon  by  appellant  as  con- 
trolling the  employment  status  of  Col.  Hagen  are 
answered  by  the  testimony  in  this  case,  as  hereinbefore 
recited,  and  by  the  reasoning  in  Woodford  v.  United 
States,  11  F.  2d  861  (C.A.  2).  sniyva. 

IV. 

Appellees  deny  that  Federal  support  and  "recognition"  of 
National  Guard  units  is  a  grant  in  aid  program,  as  con- 
tended by  appellant. 

In  its  fourth  argument,  appellant  contends  that  "in 
the  absence  of  a  clear  and  unequivocal  declaration  of 
liability  in  the  Federal  Tort  Claims  Act,  Congress 
should  not  be  presumed  to  have  exposed  the  federal 
government  to  tort  liability  for  its  participation  in  the 
National  Guard  or  any  other  grant  in  aid  program." 
This  argmnent  makes  two  assumptions,  both  of  which 
appellees  deny.  The  first  is  that  federal  recognition  of 
a  National  Guard  unit  is  simply  a  grant  in  aid  pro- 
gram which,  in  the  words  of  appellant,  can  be  equated 
with  federal  grants  for  the  purpose  of  providing  hot 
lunches  for  school  children.  Suffice  it  to  say,  that  tlu^ 


entire  problem  now  before  the  court  concerns  the 
measures  which  the  United  States  admittedly  has 
taken  for  the  purpose  of  protecting,  safeguarding,  and 
maintaining  federally  owned  arms  and  equipment 
loaned  to  an  armed  force  which  is  an  integral  part  of 
the  United  States  Defense  Establishment.  Appellees 
feel  that  it  should  be  obvious  that  there  is  a  consid- 
erable difference  between  the  defense  problem  of  the 
United  States  and  implications  as  hereinabove  stated, 
and  the  maternal  and  child  health  services  and  polio- 
myelitis vaccination  services  which  appellant  asserts 
are  precise  j^arallels. 

Appellant's  argument  further  assumes  that  appel- 
lees have  contended  that  the  United  States  is  liable 
under  the  Federal  Tort  Claims  Act  merely  because  it 
''participates"  in  the  National  Guard  program.  Ap- 
pellant misapprehends  entirely  the  position  apx^ellees 
have  taken  from  the  outset  of  this  case.  Appellees  have, 
and  do,  contend  that  Colonel  Albert  G.  Hagen,  the 
United  States  Property  and  Disbursing  Otficer  at 
Camp  Murray,  Washington,  on  the  11th  day  of  March, 
1953,  was  a  servant  and  employee  of  appellant,  acting 
within  the  scope  of  his  employment  as  such  at  the 
time  he  issued  a  certain  truck  and  trailer  in  the  man- 
ner more  particularly  described  in  the  record  (R.  186 
et  seq.).  Appellees,  further,  have  and  do  contend  that 
Brown,  the  unit  materiel  caretaker,  was  a  servant  and 
employee  of  the  appellant,  United  States,  at  the  time 
he  received  the  aforesaid  truck  and  trailer  and  drove 
it  upon  the  highways  of  the  State  of  Washington. 
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Appellant  does  not  deny  that  either  Colonel  Hagen 
or  Sergeant  Brown  were  negligent  in  their  acts. 

Appellant's  next  contention,  implicitly  at  least,  is 
to  the  effect  that  the  United  States  should  not  be  held 
liable  in  the  instant  cause  since  the  Federal  Tort  Claim 
Act  does  not  expressly  state  that  unit  materiel  care- 
takers and  United  States  Property  &  Disbursing  Offi- 
cers assigned  to  National  Guard  miits  are  federal  em- 
ployees, for  whose  negligence  the  United  States  is 
responsible.  Appellees  feel  that  such  a  position  would 
impose  an  intolerable  burden  upon  Congress  in  enact- 
ing legislation  of  that  type,  and  suggests  that  the 
judiciary  is  well  able  to  determine  the  liability  of  the 
parties  in  the  present  case. 

CONCLUSIONS 

For  the  reasons  hereinabove  stated,  appellees  respect- 
fully request  that  the  judgment  of  the  District  Court 
be  affirmed. 

Casey  &  Pruzax 
Jack  M.  Sawyer 
30th  Floor,  Smith  Tower 
Seattle  4,  Washington 
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In  the  District  Court  for  the  District  of  Alaska, 
Third  Division 

No.  A-11,693 

NEW  &  USED  AUTO  SALES,  INC., 

A  Corporation,  Plaintiff, 

vs. 

BERNARD  L.  HANSEN,  a/k/a  BARNEY  HAN- 
SEN, and  SUZANNE  HANSEN, 

Defendants. 
COMPLAINT 

The  plaintiff  complains  of  the  defendants  and  for 
cause  of  action  alleges: 

I. 

That  the  plaintiff  is  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
Territory  of  Alaska,  with  its  principal  place  of 
business  at  Anchorage,  Alaska,  and  that  it  has  paid 
its  annual  corporation  tax  last  due  and  has  filed  its 
annual  report  for  the  last  calendar  or  fiscal  year 
for  which  such  report  became  due  for  filing. 

II. 

That  on  the  31st  day  of  December,  1954,  the  de- 
fendants made  and  entered  into  a  Conditional  Sale 
Contract  with  the  plaintiffs  for  the  purchase  of 
one  (1)  1955  Pontiac  automobile  bearing  motor  no. 
K755H82118,  and  serial  no.  K755H82118;  a  copy 
of  said  Conditional  Sale  Contract  is  attached  hereto, 
marked  Exhibit  ''A,"  and  made  a  part  hereof  as 
fully  as  if  set  forth  herein  in  full. 
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III. 

That  by  the  terms  of  said  Contract  the  title  to  the 
aforementioned  vehicle  shall  remain  in  the  plain- 
tiffs until  after  the  full  and  complete  payment  of 
the  purchase  price  as  stated  in  said  Contract,  and 
that  in  the  event  default  shall  be  made  in  the  pay- 
ment of  any  installments  upon  the  purchase  price 
the  vendor,  the  plaintiff  herein,  is  entitled  to  the 
possession  of  said  vehicle. 

IV. 

That  the  defendants  have  defaulted  in  the  pay- 
ment of  an  installment  due  on  the  3rd  day  of  De- 
cember, 1955,  in  the  amount  of  One  Hundred 
Twenty  Dollars  and  Eighty-four  Cents  ($120.84). 

V. 

That  plaintiff  has  a  special  ownership  in  the 
above  described  automobile,  and  is  entitled  to  the 
immediate  possession  of  the  same;  that  said  auto- 
mobile is  wrongfully  detained  from  plaintiff  by  said 
defendants. 

VI. 

That  plaintiff  has  been  damaged  in  the  amount 
of  Fifty  Dollars  ($50.00)  for  the  cost  of  recover- 
ing said  personal  property  from  defendants. 

Wherefore,  plaintiff  prays  for  judgment  against 
defendants  for  the  recovery  and  possession  of  said 
automobile,  or,  in  case  possession  thereof  cannot  be 
had,  for  a  judgment  against  defendants  for  the 
value  thereof,  for  damages  in  the  sum  of  Fifty  Dol- 


Bernard  L.  Hansen,  et  al.  5 

lars  ($50.00),  for  a  reasonable  attorney's  fee  and 
for  the  costs  herein  expended. 

BELL,  SANDERS  &  TALLMAN 
/s/  By:  JAJVIES  K.  TALLMAN 

Of  Attorneys  for  Plaintiff 

Duly  Verified. 

[Endorsed] :  Filed  Dec.  9,  1955. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  FOR  SUMMARY 
JUDGMENT 

Please  Take  Notice  that  Burton  C.  Biss,  attorney 
for  defendant,  will  bring  the  attached  Motion  for 
Summary  Judgment  on  for  hearing  before  the  above 
entitled  Couii:.  at  the  Federal  Building  at  Anchor- 
age, Alaska,  at  the  hour  of  11 :00  A.M.  on  the  23rd 
day  of  December,  1955,  or  as  soon  thereafter  as 
Counsel  can  be  heard. 

Dated  at  Anchorage,  Alaska,  this  20th  day  of 
December,  1955. 

/s/  BURTON  C.  BISS 

Attorney  for  Defendant 

Acknowledgment  of  Service  Attached. 
[Endorsed] :    Filed  December  20,  1955. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  SUMMARY  JUDGMENT 

Comes  now  the  defendant,  by  his  attorney  of 
record,  and  moves  the  Court  to  enter  Judgment  for 
the  defendant  against  the  plaintiff  in  the  amount 
of  Six  Hundred  Seven  and  35/100  Dollars  ($607.35), 
plus  interest  and  attorney's  fees,  and  Order  the 
automobile  returned  to  the  defendant. 

This  Motion  is  based  on  all  the  files  and  records 
herein,  and  particularly  upon  the  affidavits  filed 
with  this  Motion. 

Dated  at  Anchorage,  Alaska,  this  20th  day  of  De- 
cember, 1955. 

'     /s/  BURTON  C.  DISS 

Attorney  for  Defendant 

Acknowledgment  of  Service  Attached. 
[Endorsed]  :    Filed  December  20,  1955. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

United  States  of  America, 
Territory  of  Alaska — ss. 

Bernard  L.  Hansen,  being  first  duly  sworn,  on 
oath,  deposes  and  says : 

That  I  am  the  same  Bernard  L.  Hansen  named 
as  a  defendant  in  the  above  entitled  action. 
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I  entered  into  a  contract  for  the  purchase  of  a 
1955  Pontiac  automobile  with  the  plaintiffs  and  had 
paid  Two  Thousand  Four  Hundred  Twenty  Nine 
and  40/100  Dollars  ($2,429.40)  as  of  the  2nd  day 
of  December,  1955,  more  than  one-half  of  the  total 
purchase  price  of  the  automobile. 

I  have  been  recently  uiiemployed  and  one  of  my 
children  was,  and  is,  in  need  of  expensive  medical 
treatment  including  a  surgical  operation. 

Saturday,  the  3rd  day  of  December,  1955,  I  did 
not  have  sufficient  cash  to  make  the  payment  on  the 
automobile  I  was  purchasing  from  the  plaintiff. 
However,  being  re-employed,  I  was  awaiting  my  pay 
check  in  order  to  meet  this  and  other  obligations. 

The  plaintiff  re-possessed  my  car  without  first 
giving  me  any  warning,  on  the  evening  of  Decem- 
ber 14th,  1955.  I  went  to  the  bank  to  attempt  to 
make  the  delinquent  payment,  but  was  there  in- 
formed that  plaintiff  had  instructed  the  bank  not 
to  accept  any  further  payments. 

I  had  already  paid  Two  Thousand  Four  Hundred 
Twenty  Nine  and  40/100  Dollars  ($2,429.40)  on  the 
automobile,  and  could  not  afford  to  lose  the  in- 
vestment. I  also  needed  the  car  to  secure  work  and 
support  my  family. 

I  contacted  my  attorney  who  advised  me  to  secure 
a  statement  from  the  plaintiff  of  the  amount  due 
and  the  expenses  incurred  in  the  repossession,  so 
that  I  could  make  the  payment  to  the  plaintiff  and 
recover  the  automobile. 

I  wrote  a  request  as  follows:  "December  16,  1955 
New  and  Used  Auto,  I  want  a  written  statement  of 
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the  amount  you  say  is  due  under  the  contract  and 
what  you  claim  as  your  expenses  for  retaking  the 
car  and  keeping  and  storing  it.  /s/  Barney  Han- 
sen". 

On  or  about  2:55  P.M.  on  the  16th  day  of  De- 
cember, 1955,  I  personally  delivered  to  Art  Kifer, 
an  emi^loyee  and  salesman  of  New  and  Used  Auto 
Sales,  Inc.,  in  charge  of  their  office  at  4th  and  A, 
Anchorage,  Alaska,  the  above  quoted  request.  Mr. 
Kifer  apparently  called  Mr.  Bollen,  who  signed  the 
complaint,  on  the  telephone  and  was  informed  that 
Mr.  Bollen  would  return  to  the  office  in  a  few  min- 
utes. I  waited  approximately  twenty  minutes  to 
speak  to  Mr.  Bollen  but  he  did  not  appear.  I  left 
the  copy  of  my  request  at  plaintiff's  office  and  left. 

I  returned  to  the  plaintiff's  office  again  about  4 :30 
P.M.  the  same  day  and  found  Hallie  F.  Bollen 
there.  Mr.  Bollen  was  seated  at  his  desk  in  the 
front  office  of  the  New  and  Used  Auto  Sales,  Inc., 
at  4th  and  A.  Streets.  I  had  made  an  extra  copy  of 
my  request  and  I  presented  it  to  him  and  waited 
while  he  read  it.  He  refused  to  make  a  written 
acknowledgment  of  receipt. 

Mr.  Bollen  orally  stated  that  the  amount  o\\ing 
was  the  entire  remaining  balance  of  the  total  pur- 
chase price  but  he  said  that  any  written  statement 
would  have  to  be  prepared  by  his  attorney. 

I  asked  him  if  I  could  stop  by  the  office  at  1:00 
P.M.  Saturday,  the  17th  day  of  Deceml^er,  1955, 
and  pick  up  the  written  statement.  He  said  that  I 
could  do  that,  and  I  requested  that  if  he  couldn't 
be  there  himself  at  that  time,  to  be  sure  and  leave 
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the  statement  with  someone  so  I  could  pick  it  up. 

I  stopped  by  plaintiff's  office  at  1 :00  P.M.  on  Sat- 
urday, the  17th  day  of  December,  1955  and  was  told 
by  Art  Kifer  that  Mr.  Bollen  was  not  there  and  if 
I  wanted  to  see  him  I  would  have  to  stop  by  later 
since  he  would  be  "in  and  out"  all  afternoon. 

I  left,  and  subsequently  called  plaintiff's  office 
by  telephone  and  found  out  that  Mr.  Bollen  was  in. 
I  returned  again  to  plaintiff's  office  at  about  4:30 
P.M.  on  Saturday  the  17th  day  of  December  and 
Mr.  Bollen  showed  me  a  statement  of  the  amoiuit 
due,  a  copy  of  which  is  attached  to  this  affidavit. 
At  his  request,  I  signed  a  copy  of  plaintiff's  state- 
ment to  show  that  I  had  received  it. 

My  attorney  had  told  me  that  I  would  only  have 
to  pay  the  delinquent  amount  on  the  contract  and 
the  reasonable  expenses  of  retaking  the  vehicle.  I 
did  not  have  One  Thousand  Six  Hundred  Ninety 
Three  Dollars  Thirty  Nine  Cents  ($1,693.39)  in 
cash,  so  I  could  not  pay  what  was  requested  in  the 
plaintiff's  statement.  This  was  the  first  time  anyone 
said  that  plaintiff  had  elected  to  declare  the  entire 
principal  sum  remaining  unpaid  to  be  due  and 
payable. 

I  called  my  attorney,  and  he  informed  me  that 
he  would  talk  to  me  Monday,  December  19,  1955. 
On  Monday,  my  attorney  advised  me  to  tender  to 
Mr.  Bollen  on  behalf  of  myself  and  my  mfe  the 
delinquent  contract  payment  plus  Five  Dollars 
($5.00)  for  storage  to  December  19,  plus  Nine  Dol- 
lars and  Sixty  Cents  ($9.60)  for  Marshal's  fees  in 
claim  and  delivery  action.  My  attorney  advised  me 
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to  tender  this  money  to  the  plaintiff  and  instruct 
them  to  turn  my  car  over  to  me.  He  further  in- 
structed me  that  if  plaintiff  refused  to  accept  the 
money  and  turn  the  car  over  to  me,  that  I  should 
then  tender  to  the  plaintiff  the  delinquent  payment 
plus  all  of  the  other  expenses  items  listed  in  plain- 
tiff's statement.  My  attorney  ad^i.sed  me  that  if 
plaintiff  still  would  not  accept  the  money,  then  I 
should  tender  to  plaintiff  Two  Hundred  Fifteen 
Dollars  ($215.00)  which  would  be  more  than  the 
delinquent  payment  plus  all  of  the  expenses  claimed. 

Since  I  had  more  than  Two  Hundred  Fifteen 
Dollars  ($215.00),  and  since  I  need  the  car  for 
transportation,  I  attempted  to  locate  Mr.  Bollen  to 
give  him  the  money. 

I  asked  Mrs.  Blanche  Avila  to  accompany  me, 
and  together  we  went  to  plaintiff's  office.  We  were 
informed  that  Mr.  Bollen  was  at  the  office  of  Bell, 
Sanders  and  Tallman,  and  we  went  there  to  make 
the  payment. 

I  offered  Mr.  Bollen  One  Hundred  Thirty  Five 
Dollars  and  Thirty  Two  Cents  ($135.32),  and  made 
the  tender  by  laying  the  cash  on  the  desk  in  front 
of  him.  Mr.  Bollen  then  talked  to  Mr.  Tallman,  and 
orally  informed  me  that  the  delinquent  payment 
and  his  costs  of  retaking,  keeping  and  storing  the 
car  totaled  Two  Hundred  Seven  Dollars  and  Forty 
Four  Cents  ($207.44).  We  were  asked  to  step  out- 
side Mr.  Tallman 's  office  while  he  talked  to  Mr.  Bol- 
len, and  I  picked  up  the  money  and  Mrs.  Avila  and 
myself  waited  outside  Mr.  Tallman 's  office. 

After  a  few  minutes,  we  were  called  back  into 
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the  office  and  were  told  by  Mr.  Tallman  in  Mr.  Bol- 
len's  presence  that  the  car  would  be  returned  to  me 
if  I  paid  Two  Hundred  Seven  Dollars  and  Forty- 
Four  Cents  ($207.44),  plus  Two  Hundred  Twenty 
Five  Dollars  ($225.00)  which  Mr.  Bollen  claims  I 
owe  him,  plus  Fifty  Dollars  ($50.00)  toward  his 
attorney's  fees.  Although  I  need  the  car,  I  did  not 
have  Four  Hundred  Eighty  Two  Dollars  and  Forty 
Four  Cents  ($482.44)  in  cash.  Mr.  Bollen  said  that 
he  would  return  the  car  to  me  if  I  would  pay  Four 
Hundred  Eighty  Two  Dollars  and  Forty  Four 
Cents  ($482.44)  in  cash,  or  else  I  must  pay  the  bal- 
ance in  full  on  the  contract. 

I  then  told  Mr.  Bollen  that  I  would  only  pay  the 
delinquent  contract  payment  plus  the  actual  costs 
of  the  repossession  and  I  tendered  to  him  Two  Hun- 
dred Seven  Dollars  and  Forty  Four  Cents  ($207.44). 
He  refused  to  accept  the  cash  and  I  thereupon  left 
the  office. 

/s/  BERNARD  L.  HANSEN 

Subscribed  and  Sworn  to  me  before  this  20th  day 
of  December,  1955. 

[Seal]        /s/  GERALDINE  THOMPSON 
Notary  Public  in  and  for  Alaska.  My  Commission 
Expires  May  16,  1959. 

[Title  of  District  Court  and  Cause.] 

To  Bernard  L.  Hansen,  a/k/a  Barney  Hansen,  and 
Suzanne  Hansen: 

Please  Take  Notice  that  in  accordance  with  that 
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certain  paragraph  of  the  Conditional  Sale  Contract 
entered  into  on  the  31st  day  of  December,  1954,  by 
and  between  you  and  New  and  Used  Auto  Sales, 
Inc.,  which  said  paragraph  reads  as  follows : 

''In  the  event  of  default  in  the  payment  of  any 
of  the  said  installments  when  due  as  hereinabove 
provided,  time  being  of  the  essence  hereof,  the 
holder  of  this  not-e  may  without  notice  or  demand 
declare  the  entire  principal  sum  then  unpaid  im- 
mediately due  and  payable." 

The  plaintiff  in  the  above  entitled  action  has 
elected  to  declare  the  entire  principal  siun  remain- 
ing unpaid  on  your  Conditional  Sale  Contract  due 
and  paya1)le  and  the  following  is  a  statement  of 
the  sum  due  imder  the  contract  and  the  expense  of 
retaking,  keeping  and  storage: 

Net  payoff  of  principal  sum  as  of  December  19, 

1955     $1,611.79 

Cost  of  imdertaking  by  Continental 

Casualty  Company   40.00 

Cost  of  storage  to  December  19 5.00 

Cost  of  filing  suit 27.00 

Marshal's  fees  in  claim  and  delivery 

action    9.60 

Total $1,693.39 

NETT  AND  USED  AUTO  SALES, 
INC. 
By     /s/  HALLIE  F.  BOLLEN 
President 

Acknowledgment  of  Service  Attached. 
[Endorsed] :    Filed  December  20,  1955. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

United  States  of  America, 
Territory  of  Alaska — ss. 

Blanche  Avila,  being  first  duly  sworn,  on  oath, 
deposes  and  says: 

Bernard  L.  Hansen,  the  defendant  in  the  above 
entitled  action,  requested  that  I  accompany  him  to 
act  as  a  witness  while  he  made  a  delinquent  pay- 
ment on  his  car  to  New  and  Used  Auto  Sales,  Inc. 

On  the  19th  day  of  December,  1955,  at  about  5 :00 
P.M.,  I  accompanied  Mr.  Hansen  to  the  law  offices 
of  Bell,  Sanders  and  Tallman  and  was  introduced 
to  Mr.  Tallman  and  Mr.  Bollen. 

I  observed  Mr.  Hansen  place  One  Hundred 
Thirty  Five  Dollars  and  Thirty  Two  Cents  ($135.32) 
upon  the  desk  in  front  of  Mr.  Bollen  and  heard 
him  say  that  he  was  tendering  the  payment  on  his 
car.  Mr.  Bollen  did  not  accept  the  money  and  I 
heard  him  tell  Mr.  Hansen  that  counting  all  of  the 
expenses  the  amount  should  be  Two  Hundred  Seven 
Dollars  and  Forty  Four  Cents  ($207.44).  No  one 
gave  Mr.  Hansen  a  written  statements  of  the  ex- 
penses, but  that  is  what  Mr.  Bollen  said  orally. 

I  was  asked  to  leave  the  office  with  Mr.  Hansen 
and  we  waited  a  few  moments  outside.  Subse- 
quently, we  were  called  back  into  the  office  and  I 
observed  Mr.  Hansen  tender  Two  Hundred  Seven 
Dollars  and  Forty  Four  Cents  ($207.44)  to  Mr.  Bol- 
len. Mr.  Bollen  refused  to  accept  the  money,  and 
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stated  that  he  would  not  return  the  car  to  Mr.  Han- 
sen unless  Mr.  Hansen  paid  off  the  remaining  bal- 
ance in  full  on  the  contract  or  else  paid  the  ex- 
penses of  the  repossession  plus  Fifty  Dollars  ($50.- 
00)  attorney's  fees,  plus  Two  Hundred  Twenty  Five 
Dollars  ($225.00). 

/s/  BLANCHE  AVILA 

Subscribed  and  Sworn  to  before  me  this  20th  day 
of  December,  1955. 

[Seal]  GERALDINE  THOMPSON, 

Notary  Public  in  and  for  Alaska.  My  commission 
expires  5-16-59. 

Acknowledgment  of  Service  Attached. 

[Endorsed]  :    Filed  December  20,  1955. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

United  States  of  America 
Territory  of  Alaska — ss: 

Hallie  F.  Bollen,  being  first  duly  sworn,  on  oath 
deposes  and  states: 

That  he  is  the  President  of  New  and  Used  Auto 
Sales,  Inc.,  the  above  named  plaintiff,  and  is  an- 
swering the  affidavits  of  the  defendants  and  motion 
for  summary  judgment  as  follows: 

Affiant  admits  that  he  entered  into  a  contract  for 
the  purchase  of  a  1955  Pontiac  automobile  with  the 
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above  named  defendant,  and  affiant  admits  repos- 
sessing the  said  automobile  after  the  default  of  a 
payment  through  the  claim  and  delivery  action 
herein. 

Affiant  states  that  within  a  reasonable  time  after 
receiving  a  request  of  a  statement  of  the  amount 
due  under  the  contract  and  of  the  expenses  for  re- 
taking, keeping  and  storing  of  the  car,  said  state- 
ment was  furnished  to  defendant  above  named,  but 
that  at  no  time  did  the  defendants  ever  offer  to  pay 
the  amount  indicated  in  said  statement;  affiant  ad- 
mits that  the  defendant,  Bernard  Hansen,  tendered 
certain  payments  as  indicated  in  his  affidavit  of 
December  20,  1955,  on  file  herein,  but  affiant  denies 
that  the  amounts  tendered  were  sufficient  to  pay 
the  amounts  required  under  the  terms  of  the  con- 
tract. 

Affiant  further  states  that  he  has  had  great  diffi- 
culty with  this  particular  defendant  upon  the  con- 
ditional sale  contract  involved  herein  and  that  he 
has  at  the  present  time  another  suit  pending  against 
this  defendant  for  the  collection  of  a  bad  check  in 
the  amount  of  $225.00,  which  said  check  was  given 
as  part  of  the  down-payment  upon  the  vehicle  in- 
volved herein. 

Affiant  states  that  this  is  the  third  time  that  it 
has  become  necessary  to  repossess  the  automobile 
under  this  conditional  sale  contract  and  that  in  the 
two  previous  repossessions,  the  defendant  acquired 
the  possession  of  the  vehicle  from  the  plaintiff 
through  illegal  means ;  in  the  first  rexiossession,  some 
time  during  the  month  of  August,  1955,  the  defend- 
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ant  gave  plaintilff  a  bad  check  in  the  amount  of 
$225.00  i)lus  some  cash,  which  enabled  defendant 
to  pick  uj)  a  previous  bad  check  in  the  amount  of 
more  than  $300.00.  However,  the  second  check  in 
the  amount  of  $225.00  was  also  bad  and  the  plaintiff 
has  been  unable  to  collect  on  said  check  to  date. 
Subsequent  to  the  first  repossession  and  the  return 
of  the  automobile  to  defendants,  the  defendants  de- 
faulted again  upon  their  pajrments  under  the  con- 
ditional sale  contract  and  affiant  peacefully  repos- 
sessed said  vehicle  and  parked  said  vehicle  upon 
the  parking  lot  of  plaintiff.  But  shortly  after  get- 
ting said  vehicle  parked  on  the  property  of  the 
plaintiff  and  while  affiant  was  away  or  not  avail- 
able to  prevent  such  actions,  the  defendant  Bernard 
L.  Hansen  sneaked  into  the  lot  of  New  and  Used 
Auto  Sales,  Inc.,  and  illegally  took  possession  of 
the  vehicle,  driving  same  off  with  a  set  of  keys 
which  the  defendant  had  in  his  possession.  Follow- 
ing such  illegal  retaking  of  said  vehicle  by  the  de- 
fendant, affiant  personally  went  out  with  two  em- 
ployees to  repossess  the  vehicle  again,  but  affiant 
and  his  employees  were  prevented  from  doing  so 
by  the  defendant  who  was  brandishing  a  gun.  Sub- 
sequent to  this  transaction  affiant,  on  advice  of 
counsel  informed  him  that  if  he  could  not  get  peace- 
able possession  of  the  vehicle  involved  in  here  that 
it  was  necessary  to  bring  a  claim  and  delivery  ac- 
tion, did  bring  said  action. 

Affiant  further  states  that  the  $225.00,  mentioned 
in  defendant's  affidavit,  is  the  sum  due  plaintiff 
upon  the  aforementioned  "hot  check";  that  a  suit 
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was  brought  in  the  Commissioner's  Court  upon  said 
check  and  said  action  is  now  pending  in  the  Dis- 
trict Court,  under  docket  number  11,713;  that  said 
$225.00  was  part  of  the  down-payment  upon  the 
vehicle  involved  herein  and  that  said  check  was 
given  in  part  payment  of  a  previous  bad  check  upon 
the  down-payment. 

Further  affiant  sayeth  not. 

/s/  HALLIE  F.  BOLLEN. 

Subscribed  and  sworn  to  before  me,  this  21st  day 
of  December,  1955. 

[Seal]        /s/  JAMES  K.  TALLMAN, 
Notary  Public  in  and  for  Alaska.  My  Commission 
Expires  I^ovember  26,  1958. 

Acknowledgment  of  Service  Attached. 

[Endorsed] :  Filed  December  21,  1955. 


[Title  of  District  Court  and  Cause.] 

STATEMENT 

To  Bernard  L.  Hansen,  a/k/a  Barney  Hansen,  and 
Suzanne  Hansen,  and  their  attorney,  Burton 
Biss: 

Please  take  notice  that  the  following  is  a  state- 
ment of  the  amount  in  default  under  your  condi- 
tional sale  contract  entered  into  on  the  31st  day  of 
December,  1954,  by  and  between  you  and  New  and 
Used  Auto  Sales,  Inc.,  and  of  the  costs  of  retaking, 
keeping  and  storage : 
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Delinquent  installment  due  Dec.  3,  1955 $120.84 

Late  charge  on  delinquent  installment 6.04 

Cost  of  undertaking  by  Continental  Casualty 

Co 40.00 

Cost  of  storage 5.00 

Cost  of  filing  suit 27.00 

Marshal's  fee  in  claim  and  delivery  action. .  15.80 

Total $214.68 

You  are  further  notified  that  upon  payment  of 
the  above  indicated  sum,  the  vehicle  retaken  by 
plaintiff  will  be  released  to  you  pending  the  final 
determination  of  the  case  herein. 

NEW  AND  USED  AUTO   SALES, 
INC.,  Plaintiff, 

/s/  By   JAMES  K.  TALLMAN, 

Attorney  for  Plaintiff. 

Acknowledgment  of  Service  Attached. 
[Endorsed] :  Filed  December  24,  1955. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

United  States  of  America 
Territory  of  Alaska — ss: 

Hallie  F.  Bollen,  being  first  duly  sworn  deposes 
and  states: 

That  he  is  the  President  of  the  above  named 
plaintiff  corx^oration ;  that  he  is  over  the  age  of 
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twenty-one  (21)  years  of  age  and  is  competent  to 
be  a  witness  as  to  all  matters  herein. 

That  the  plaintiff  is  the  owner  of  the  property 
claimed  in  this  action  described  as:  one  (1)  1955 
Pontiac  Chieftain  Sedan  bearing  motor  No. 
K755H82118  and  serial  No.  K755H82118  and  plain- 
tiff is  lawfully  entitled  to  the  possession  thereof. 

That  said  property  is  wrongfully  detained  by 
the  defendants. 

That  said  defendants  allegedly  withholds  and  de- 
tains possession  of  said  property,  according  to  af- 
fiant's best  knowledge,  information,  and  belief,  for 
the  reason  of  preventing  plaintiff  from  repossess- 
ing said  automobile,  and  for  the  further  reason  that 
defendants  are  using  said  automobile  for  their  pri- 
vate transportation  purposes. 

That  the  above  indicated  property  has  not  been 
taken  for  a  tax  assessment  or  fine,  pursuant  to  a 
statute,  or  seized  under  an  execution  or  attachment 
against  the  property  of  the  plaintiff. 

That  the  actual  value  of  the  property  is  approxi- 
mately Two  Thousand  Dollars  ($2,000.00). 

/s/  HALLIE  F.  BOLLEN. 

Subscribed  and  sworn  to  before  me  this  8th  day 
of  December,  1955. 

[Seal]        /s/  JAMES  K.  TALLMAN, 
Notary  Public  in  and  for  Alaska.  My  Commission 
Expires  November  26,  1958. 

To:   The  United   States  Marshal,   Third  Division, 
Territory  of  Alaska: 
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You  are  hereby  required  to  take  from  the  de- 
fendants, Bernard  Hansen  and  Suzanne  Hansen, 
the  property  described  in  the  within  Affidavit  and 
deliver  said  property  to  the  plaintiff. 

Dated  this  4th.  day  of  December,  1955. 

NEW  &  USED  AUTO  SALES,  INC. 
/s/  By   HALLIE  F.  BOLLEN, 
Its  President. 

Marshal's  Return  Attached. 

[Endorsed]  :    Filed  January  3,  1956. 


[Title  of  District  Court  and  Cause.] 

M.  O.  RENDERING  ORAL  DECISION 

No.  A-11 ;  693. 

Now  at  this  time,  this  cause  coming  on  to  be 
heard  before  the  Honorable  J.  L.  McCarrey,  Jr., 
District  Judge,  the  following  proceedings  were  had, 
to- wit : 

Now  at  this  time  argiunents  having  been  had 
heretofore  and  on  the  24th  day  of  December,  1955 
in  cause  No.  A-11,693,  entitled  New  and  Used  Auto 
Sales,  Inc.,  a  corporation,  Plaintiff,  versus  Bernard 
L.  Hansen,  a/k/a  Barney  Hansen,  and  Suzanne 
Hansen,  Defendants. 

Whereupon  the  Court  now  grants  motion  for 
summary  judgment  and  defendant  entitled  to  one- 
fourth  sum  he  has  paid  in  and  counsel  are  to  ap- 
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pear  at  a  later  date  for  testimony  as  to  the  accu- 
racy of  the  statement  of  plaintiff. 

Entered  Journal  No.  G43,  Page  No.  160,  January 
6,  1956. 


[Title  of  District  Court  and  Cause.] 

OBJECTIONS  TO  PROPOSED  FINDINGS  OF 
PACT  AND  CONCLUSIONS  OF  LAW  AND 
PROPOSED  JUDGMENT 

Comes  now  the  Plaintiff  above  named,  by  and 
through  its  attorney,  James  K.  Tallman,  of  the 
law  fimi  of  Bell,  Sanders  &  Tallman,  and  objects 
to  the  proposed  Findings  of  Fact  and  Conclusions 
of  Law  and  objects  to  the  proposed  Judgment  of- 
fered by  Defendants  herein,  for  the  reason  that  said 
instruments  are  not  based  upon  the  true  facts 
herein,  and  that  the  true  facts  have  not  yet  been 
determined ;  for  the  further  reason  that  said  instiTi- 
ments  do  not  conform  to  the  law^  of  conditional  sales 
contracts,  in  effect  in  the  Territory  of  Alaska;  and 
for  the  further  reason  that  said  instruments,  if 
given  effect,  would  deprive  Plaintiff  of  its  prop- 
erty without  due  process  of  law  in  that  Plaintiff 
has  not  yet  been  heard  on  the  motion  for  summary 
judgment. 

This  objection  is  based  upon  the  pleadings,  pa- 
pers, records,  and  affidavit  of  James  K.  Tallman, 
on  file  herein. 
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Dated  at  Anchorage,  Alaska,  this  11th  day  of 
January,  1956. 

/s/  JAMES  K.  TALLMAN. 

Acknowledgment  of  Service  Attached. 
[Endorsed] :  Filed  January  11,  1956. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

United  States  of  America 
Territory  of  Alaska — ss: 

James  K.  Tallman,  being  first  duly  sworn,  on  oath 
deposes  and  states : 

He  is  the  attorney  of  record  for  Plaintiff,  above 
named,  and  that  he  has  examined  the  records  and 
files  in  this  case  herein  and  states  that  he  executes 
this  affidavit  for  the  reason  that  certain  informa- 
tion relevant  to  this  action  can  be  sworn  to  only  by 
affiant,  and  is  known  by  the  officers  of  Plaintiff 
only  upon  information  and  belief. 

That  on  or  about  the  23rd  day  of  December,  1955, 
at  some  time  after  11:00  a.m.,  this  honorable  Court 
started  proceedings  to  hear  a  Motion  for  Summary 
Judgment  brought  by  the  Defendants  herein.  That 
due  to  the  fact  that  sufficient  time  was  not  avail- 
able, affiant  was  not  heard,  except  on  a  few  extrane- 
ous issues,  although  Defendants'  attorney  had  com- 
pletely presented  his  argument,  being  first  as  a 
moving  party.  Affiant  further  states  that  he  was 
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specifically  led  to  believe  that  the  hearing  on  the 
Motion  for  Summary  Judgment  was  continued  to 
some  future  time,  and  affiant  states  that  he  spe- 
cifically asked  the  Court  the  time,  or  date,  to  which 
the  hearing  was  continued. 

Affiant  further  states  that  on  the  23rd  day  of 
December,  1955,  he  prepared  a  statement  to  De- 
fendants and  their  attorney,  setting  forth  the 
amount  of  the  delinquent  installment  in  default 
and  the  costs  of  retaking,  keeping  and  storing  the 
vehicle  involved  herein,  and  affiant  states  that  he 
served  a  copy  of  said  statement  upon  Defendants' 
attorney,  Burton  Diss,  on  the  23rd  day  of  Decem- 
ber, 1955.  Affiant  also  states  that  he  did  prepare 
said  statement  in  an  attempt  to  conform  to  the 
suggestion  of  this  Honorable  Court  so  as  to  try  to 
get  the  vehicle  back  to  the  Defendants  as  soon  as 
possible.  Affiant  states  that  a  copy  of  the  statement 
is  on  file  herein,  having  been  filed  on  the  24th  day 
of  December,  1955.  Affiant  further  states  that  de- 
spite the  statement  given  to  Defendants'  attorney, 
no  tender  of  the  amount  due  as  indicated  in  said 
statement  has  ever  been  made  to  affiant  by  either 
the  Defendants  or  their  attorney. 

Affiant  states  upon  information  and  belief,  and 
from  the  Marshal 's  Return  of  Service  on  file  herein, 
that  the  vehicle  involved  herein  was  taken  on  the 
14th  day  of  December,  1955,  and  that  said  vehicle 
was  given  into  the  custody  of  Plaintiff  on  the  17th 
day  of  December,  1955.  Affiant  therefore  states  that 
if  the  Marshal's  Return  of  Service  is  true,  that  he 
prepared  and  served  a  copy  of  the  statement  on 
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the  6th  day  after  Plaintiffs  acquired  possession  of 
the  vehicle,  which  is  a  reasonable  time,  and  well 
within  the  ten  day  period  as  set  forth  by  the  Alas- 
kan Statutes  in  effect  and  in  particular  in  accord- 
ance with  Section  29-2-18  ACLA  (1949). 

Affiant  states  that  the  amount  indicated  in  the 
aforementioned  statement  is  in  the  sum  of  $214.68 
and  that  no  tender  in  that  amount  was  ever  made 
to  affiant ;  that  said  smii  covers  the  reasonable  costs 
involved  herein,  plus  the  one  delinquent  installment 
and  that  certain  of  the  sums  itemized  in  said  state- 
ment were  not  available  to  affiant  until  the  23rd 
day  of  December,  1955 ;  that  Defendant  has  claimed 
that  certain  of  the  items  are  unreasonable,  in  par- 
ticular the  cost  of  the  undertaking  in  the  amount 
of  $40.00,  but  affiant  states  that  he  prepared  an 
undertaking  for  private  sureties,  took  said  under- 
taking to  the  office  of  the  United  States  Marshal, 
but  said  Marshal  refused  to  accept  said  undertaking 
and  demanded  a  corporate  undertaking  and  that 
affiant  therefore  was  forced  to  ol^tain  a  corporate 
undertaking  which  cost  $40.00.  Affiant  further  states 
that  since  the  3rd  day  of  January,  1956,  another 
installment  is  now  delinquent  in  default  in  the 
amount  of  $120.84,  which  has  not  yet  been  paid  or 
tendered. 

Affiant  further  states  that  the  reference  to  the 
sum  of  $225.00  in  the  affidavit  of  Bernard  L.  Han- 
sen, dated  December  20,  1955,  was  a  reference  to 
a  check  drawn  by  Defendant,  in  that  amount,  which 
was  returned  to  Plaintiff,  not  honored  by  the  bank ; 
that  affiant  sued  upon  said  check  in  the  Commis- 
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sioner's  Couil;  for  the  Anchorage  Precinct,  but  said 
suit  was  dismissed  upon  a  technicality  and  is  now 
upon  appeal  in  docket  No.  A-11,713.  Affiant  further 
states  that  he  is  informed  and  so  believes  that  said 
check  in  the  amount  of  $225.00  was  for  part  of  the 
down-payment  upon  the  vehicle  involved  in  this 
action. 

Further  affiant  sayeth  not. 

/s/  JAMES  K.  TALLMAN. 

Subscribed  and  sworn  to  before  me  this  11th  day 
of  January,  1956. 

[Seal]        /s/  BAILEY  E.  BELL, 
Notary  Public  in  and  for  Alaska.  My  Commission 
Expires  January  28,  1957. 

Acknowledgment  of  Service  Attached. 
[Endorsed] :  Filed  January  11,  1956. 


[Title  of  District  Court  and  Cause.] 

FINDINGS    OF    FACT    AND    CONCLUSIONS 

OF  LAW 

This  matter  came  on  regularly  for  hearing  be- 
fore the  Court  on  the  defendant's  Motion  for  Sum- 
mary Judgment  at  Anchorage,  Alaska,  on  the  23rd 
day  of  December,  1955.  The  plaintiff  appeared  by 
its  attorney,  James  K.  Tallman,  and  was  not  pres- 
ent personally.  The  defendant  appeared  by  his 
attorney,  Burton  C.  Biss,  and  was  not  present 
personally. 
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It  appeared  to  the  Court  that  the  Sununons  had 
been  duly  and  regularly  issued  herein  and  that  the 
defendant  had  been  regularly  ser\'ed ;  it  further  ap- 
peared that  the  defendant  had  properly  served  and 
filed  a  Motion  for  Summary  Judgment,  supported 
by  the  Affida^dts  of  the  defendant  and  Blanche 
Avila;  the  plaintiff  duly  served  and  filed  an  oppos- 
ing Affidavit  signed  by  Hallie  F.  Bollen ;  defendant 
further  filed  a  Memorandum  of  Authority  setting 
forth  the  basis  of  his  Motion  for  Summary  Judg- 
ment; and  upon  the  hearing  of  the  Motion  it  ap- 
pearing that  there  are  no  material  facts  the  deter- 
mination of  which  turns  on  credibility;  and  the 
Court  being  fully  advised  in  the  premises  does 
hereby  make  and  order  entered  the  following,  its 

Findings  of  Fact 

I. 

That  on  the  31st  day  of  December,  1954,  the  de- 
fendants entered  into  a  Conditional  Sales  Contract 
with  the  plaintiff  for  the  purchase  of  one  1955  Pon- 
tiac  automobile  bearing  Motor  number  K755H82118, 
and  Serial  number  K755H82118. 

n. 

That  the  defendants  defaulted  in  the  payment  of 
an  installment  due  on  the  3rd  day  of  December, 
1955. 

III. 

That  plaintiff  re-possessed  the  automobile,  and 
is  still  retaining  it  in  its  possession. 


Bernard  L.  Hansen,  et  al.  27 

IV. 

That  plaintiff  failed  to  furnish  defendants  a 
written  statement  of  the  amount  due  under  the 
Conditional  Sales  Contract  and  the  expenses  of  re- 
taking and  keeping  and  storing  the  car,  but  defend- 
ants duly  tendered  to  plaintiff  a  sum  equal  to  or 
exceeding  the  amount  due  under  the  contract  and 
the  expenses  of  re-taking,  keeping  and  storing  the 
automobile,  which  tender  was  refused. 

V. 

That  at  the  time  plaintiff  refused  to  accept  de- 
fendant's tender,  defendant  had  already  paid  the 
sum  of  Two  Thousand  Four  Hundred  Twenty  Nine 
Dollars  and  Forty  Cents  ($2,429.40)  in  payments 
under  the  contract,  mth  interest. 

And  from  the  foregoing  Findings  of  Fact,  the 
Court  does  hereby  make  and  deduce  the  following: 

Conclusions  of  Law 
I. 
The  defendants  are  entitled  to  the  possession  of 
the  automobile. 

II. 
The  defendants  are  entitled  to  continue  in  the 
performance  of  the  contract  as  if  no  default  had 
occurred. 

III. 
That  the  plaintiff  failed  to  furnish  to  the  defend- 
ants an  accurate  written  statement  of  the  sum  due 
under  the  contract  and  the  expense  of  re-taking, 
keeping  and  storage. 
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IV. 

That  the  defendants  tendered  the  amount  due  un- 
der the  contract  at  the  time  of  re-taking,  and  fur- 
ther tendered  a  sum  sufficient  to  cover  the  expenses 
of  re-taking,  keeping  and  storage. 

V. 

That  the  plaintiff  failed  to  accept  the  tender  of 
the  defendants,  and  failed  to  re-deliver  the  auto- 
mobile to  defendants,  and  failed  to  allow  defend- 
ants to  continue  in  the  performance  of  the  contract 
as  if  no  default  had  occurred. 

VI. 

That  defendants  are  entitled  to  the  Decree  of 
this  Court  awarding  to  them  damages  in  the  amount 
of  One-Fourth  of  the  sum  paid  in  on  the  contract, 
namely,  damages  in  the  amount  of  Six  Hundred 
Seven  Dollars  and  Thirty  Five  Cents  ($607.35),  plus 
attorney's  fees  in  the  amount  of  $1.00. 

Done  by  the  Court  and  ordered  entered  at  An- 
chorage, Alaska,  this  26th  day  of  January,  1956. 

/s/  J.  L.  McCARREY,  JR., 

District  Judge. 

Acknowled2:ment  of  Ser\dce  Attached. 


'^!r<-' 


[Endorsed] :  Filed  January  11,  1956. 
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In  the  District  Court  for  the  District  of  Alaska, 
Third  Division 

No.  A-11,693 

NEW  AND  USED  AUTO  SALES,  INC., 

A  Corporation,  Plaintiff, 

vs. 

BERNARD  L.  HANSEN,  aA/a  BARNEY  HAN- 
SEN, and  SUZANNE  HANSEN, 

Defendants. 
JUDGMENT 

This  matter  coming  on  regularly  for  hearing  be- 
fore the  Court  on  the  defendant's  Motion  for  Sum- 
mary Judgment  at  Anchorage,  Alaska,  on  the  23rd 
day  of  December,  1955,  the  plaintiff  not  being  pres- 
ent in  person  and  being  represented  by  its  attorney 
of  record,  James  Tallman,  and  the  defendant  not 
being  present  in  person  and  being  represented  by 
his  attorney  of  record.  Burton  C.  Biss,  and  it  ap- 
pearing to  the  Court  that  Summons  had  been  duly 
and  regularly  issued  herein  and  that  the  defendants 
had  been  personally  served,  and  upon  the  hearing 
of  said  Motion,  the  defendants  having  duly  served 
and  filed  affidavits  in  support  of  their  Motion  for 
Summary  Judgment,  from  which  it  appears  that 
there  are  no  facts  the  determination  of  which  turns 
on  credibility,  and  that  all  of  the  material  facts  in 
support  of  the  Motion  are  true ;  and  the  Court  being 
fully  advised  in  the  premises  and  having  entered 
herein  its  Findings  of  Fact  and  Conclusions  of  Law, 
it  is 
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Ordered,  Adjudged  and  Decreed  that  the  defend- 
ants be,  and  they  hereby  are,  granted  Judgment 
against  the  plaintiffs  in  the  amount  of  Six  Hundred 
Seven  Dollars  and  Thirty  Five  Cents  ($607.35),  and 
an  attorney's  fee  in  the  amount  of  One  Dollar 
($1.00). 

Done  by  the  Court  and  ordered  entered  at  An- 
chorage, Alaska,  this  26th  day  of  January,  1956, 
at  the  hour  of  4 :10  p.m. 

/s/  J.  L.  McCARREY,  JR., 

District  Judge. 

Entered  Journal  No.  G-44,  page  110,  Jan.  26, 
1956. 

Acknowledgment  of  Ser^dce  Attached. 

[Endorsed] :  Filed  January  26,  1956. 


[Title  of  District  Court  and  Cause.] 

HEARING   ON   FINDINGS    OF    FACT,    CON- 
CLUSIONS OF  LAW  AND  JUDGMENT 

Now  at  this  time,  this  cause  coming  on  to  be 
heard  before  the  Honorable  J.  L.  McCarrey,  Jr., 
District  Judge,  the  following  proceedings  were  had, 
to-wit : 

Now  at  this  time,  cause  No.  A-11,693,  entitled 
New  and  L^sed  Auto  Sales,  Inc.,  a  Corporation, 
plaintiff,  versus  Bernard  L.  Hansen,  a/k/a  Barney 
Hansen,  and  Suzanne  Hansen,  defendants,  came  on 
regularly  for  Hearing  on  Findings  of  Fact  and  Con- 
clusions of  Law  and  Judgment ;  plaintiff  represented 
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by  James  K.  Tallman,  of  counsel;  defendant  repre- 
sented by  Burton  C  Biss,  of  counsel. 

Argument  to  the  Court  was  had  by  James  K. 
Tallman,  for  and  in  behalf  of  the  plaintiff. 

Argument  to  the  Court  was  had  by  Burton  C. 
Biss,  for  and  in  behalf  of  the  defendants. 

Argument  to  the  Court  was  had  by  James  K. 
Tallman,  for  and  in  behalf  of  the  plaintiff. 

Whereupon,  Court  having  heard  the  arguments 
of  respective  counsel  and  being  fully  and  duly  ad- 
vised in  the  premises;  directs  the  plaintiff  to  re- 
turn subject  car  to  defendant  and  to  pay  to  defend- 
and  1/4  amount  of  monies  paid  on  contract  by  de- 
fendant. 

Entered  Journal  No.  G44,  Page  No.  133,  Janu- 
ary 31,  1956. 


[Title  of  District  Court  and  Cause.] 

MOTION   FOR    NEW    TRIAL   AND    TO    SET 
ASIDE   JUDGMENT   AND   TO    STRIKE 

Plaintiff  moves  for  new  trial  in  the  above  en- 
titled action  and  further  moves  to  set  aside  the 
judgment  entered  herein  and  to  strike  from  the 
files  and  records  the  motion  for  summary  judgment 
and  the  affidavits  filed  in  support  thereof  for  the 
reason  that  there  is  no  law  authorizing  and  no  ap- 
plicable rule  of  the  Federal  Rules  of  Q\\i\  Pro- 
cedure that  authorizes  any  such  an  act  and  the 
motion    and    all    supporting    affidavits    should    be 
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stricken  and  the  judgment  based  thereon  vacated 
and  set  aside.  Plaintiff  offers  as  further  reasons  in 
support  of  the  above  motion  the  following: 

1.  That  the  judgment  does  not  dispose  of  all  ma- 
terial issues  in  the  case  herein. 

2.  That  the  Findings  of  Fact  upon  which  said 
judgment  is  based  are  not  supported  by  the  evi- 
dence, and  in  particular  that  paragraph  four  of  the 
Findings  of  Fact  is  in  conflict  with  the  record 
herein  in  that  the  original  of  a  ^vritten  statement 
is  on  file  herein  upon  which  a  receipt  of  a  copy  has 
been  acknowledged  by  the  Defendants'  attorney; 
and  the  evidence  further  shows  said  statement  was 
furnished  defendants  six  days  after  the  vehicle  was 
actually  acquired  by  plaintiff. 

3.  That  the  proceedings  herein  were  irregular  in 
that  a  motion  for  summary  judgment  was  not  the 
proper  remedy  for  defendant  since  several  issues 
of  material  fact  were  involved  herein  and  that  said 
issues  of  material  fact  were  in  dispute. 

4.  That  the  proceedings  were  irregular  herein 
for  the  reason  that  the  decision  was  rendered  in 
this  case  before  Plaintiff  had  been  given  an  oppor- 
tunity of  argument  and  presentation  of  evidence, 
although  defendant  had  fully  presented  oral  argu- 
ment and  evidence  in  the  form  of  affidavits;  that 
said  statement  is  supported  by  a  letter  from  the 
Clerk  of  the  District  Court,  dated  January  10th, 
1956,  advising  that  motion  for  summary  judgment 
had  been  granted. 

5.  That  the  action  of  the  defendants  was  brought 
prematurely  in  that  said  motion  for  summary  judg- 
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ment  was  filed  and  set  to  be  heard  before  the  expi- 
ration of  the  ten  day  period  during  which  the  seller 
shall  retain  the  goods  after  retaking  in  accordance 
with  Section  29-2-18  (ACLA  1949). 

6.  That  the  defendant  has  suffered  no  actual 
damages,  except  through  his  own  refusal  to  pay  the 
sum  in  the  statement  given  to  defendants  on  the 
23rd  day  of  December,  1955,  and  also  given  to  the 
defendants  six  days  after  plaintiff  got  possession 
of  the  vehicle. 

This  motion  is  based  upon  the  pleadings,  papers 
and  records  on  file  herein. 

Dated  this  1st  day  of  February,  1956. 

BELL,  SANDERS  &  TALLMAN, 
/s/  By   JAMES  K.  TALLMAN 

Of  Attorneys  for  Plaintiff. 

Acknowledgment  of  Ser\dce  Attached. 
[Endorsed] :  Filed  February  2,  1956. 


[Title  of  District  Court  and  Cause.] 

HEARING   ON   MOTION   FOR   NEW    TRIAL 

Now  at  this  time,  this  cause  coming  on  to  be 
heard  before  the  Honorable  J.  L.  McCarrey,  Jr., 
District  Judge,  the  following  proceedings  were  had, 
to-wit : 

Now  at  this  time  Hearing  on  Motion  for  New 
Trial  in  cause  No.  A-11,693,  entitled  New  &  Used 
Auto   Sales,   Inc.,   a  corporation,   plaintiff,   versus 
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Bernard  L.  Hansen,  a/k/a  Barney  Hansen,  and 
Suzanne  Hansen,  defendants,  came  on  regularly  be- 
fore the  Court,  plaintiff  represented  by  James  K. 
Tallman,  of  counsel,  defendant  represented  by  Bur- 
ton C.  Biss,  of  counsel,  the  following  proceedings 
were  had,  to-wit: 

Argument  to  the  Court  was  had  by  James  K. 
Tallman,  for  and  in  behalf  of  the  plaintiff. 

At  3:05  o'clock  p.m.  Court  continued  cause  to 
3 :15  o'clock  p.m. 

Now  at  this  time,  this  cause  coming  on  to  be 
heard  before  the  Honorable  J.  L.  McCarrey,  Jr., 
District  Judge,  the  following  proceedings  were  had, 
to  Avit: 

Now  came  the  respective  counsel  as  heretofore 
and  the  Hearing  on  Motion  for  New  Trial  in  cause 
No.  A-11,693,  entitled  New  &  Used  Auto  Sales,  Inc., 
a  corporation,  plaintiff,  versus  Bernard  L.  Hansen, 
a/k/a  Barney  Hansen,  and  Suzanne  Hansen,  de- 
fendants, was  resumed. 

Argiunent  to  the  Court,  was  had  by  Burton  C. 
Biss,  for  and  in  behalf  of  the  defendants. 

Whereupon,  Court  having  heard  the  arguments 
of  respective  counsel  and  being  fully  and  duly  ad- 
vised in  the  premises,  now  denies  motion  for  a  New 
Trial  and  Motion  to  set  aside  Judgment  and  to 
Strike,  and  directs  plaintiff  to  return  the  subject 
Motor  Vehicle  to  the  defendant,  forthwith,  and  fixes 
attorney's  fees  at  $50.00,  and  directs  counsel  for 
defendant,  to  prepare  written  order  accordingly. 

Entered  Journal  No.  G44,  Pages  No.  168-9,  Feb- 
ruary 3,  1956. 
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[Title  of  District  Court  and  Cause.] 

ORDER 

This  matter  came  before  the  Court  on  February 
3,  1956,  on  the  Motion  of  plaintiff  for  a  new  trial 
and  to  set  aside  judgment  and  to  strike ;  the  plain- 
tiff being  represented  by  its  attorney  of  record, 
James  Tallman  and  the  defendants  being  repre- 
sented by  their  attorney  of  record,  Burton  C.  Biss, 
and  argument  being  made  to  the  Court,  and  it  ap- 
pearing to  the  Court  that  the  Motion  was  not  well 
taken,  and  the  Court  being  fully  advised  in  the 
premises  it  is 

Ordered  that  the  plaintiff's  motion  for  a  new 
trial  and  to  set  aside  the  judgment  and  to  strike  be, 
and  the  same  hereby  is,  denied;  that  plaintiff  re- 
turn the  automobile  which  is  the  subject  matter  of 
this  action  to  the  defendants  forthwith;  that  the 
plaintiff  pay  to  the  defendants  the  sum  of  Fifty 
Dollars  ($50.00)  for  attorney's  fees  herein. 

Done  by  the  Court  and  ordered  entered  at  An- 
chorage, Alaska  this  3rd  day  of  February,  1956,  at 
the  hour  of  4:15  P.M. 

/s/  J.  L.  McCARREY,  Jr. 
District  Judge. 

Entered  Journal  No.  G44,  Page  No.  169,  Feb.  3, 
1956. 

Acknowledgment  of  Service  Attached. 
[Endorsed]  :    Filed  February  3,  1956. 
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[Title  of  District  Court  and  Cause.] 

NOTICE 

To  Bernard  L.  Hansen,  a/k/a  Barney  Hansen,  and 
Suzanne  Hansen,  and  their  attorney.  Burton 
Biss; 

Please  take  notice  that  the  above  named  Plaintiff, 
New  and  Used  Auto  Sales,  Inc.,  a  Corporation, 
herewith  tenders  to  you  the  possession  of  one  1955, 
Pontiac  automobile  bearing  Motor  No.  K755H82118, 
Serial  No.  K755H82118,  which  said  automobile  is 
the  subject  of  litigation  herein,  upon  the  following 
conditions : 

1.  That  you  pay  up  all  delinquent  installments 
to  date,  consisting  of  an  installment  of  $120.84  due 
the  3rd  day  of  December,  1955,  an  installment  of 
$120.84  due  the  3rd  day  of  January,  1956,  and  an 
installment  of  $120.84  due  the  3rd  day  of  February, 
1956. 

2.  That  you  pay  the  cost  of  retaking,  keeping, 
and  storage  of  said  vehicle  in  the  sum  of  $93.84, 
which  said  costs  are  itemized  in  that  certain  state- 
ment served  upon  you  on  the  23  day  of  December 
1955,  and  filed  herein  on  the  24th  day  of  December, 
1955. 

3.  That  you  continue  to  make  payments  under 
the  conditional  sale  contract  entered  into  on  the 
31st  day  of  December,  1954,  between  you  and  New 
&  Used  Auto  Sales,  Inc.,  as  if  no  default  had  oc- 

CUlTCd. 
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Your  are  further  notified  the  above  offer  shall 
not  be  construed  as  depriving  Plaintiff  of  its  right 
to  appeal  from  the  judgment  against  Plaintiff 
herein. 

NEW  &  USED  AUTO  SALES,  INC., 

Plaintiff, 
BELL,  SANDERS  &  TALLMAN, 
/s/  By:  BAILEY  E.  BELL, 
Plaintiff's  Attorney 

[Endorsed] :     Filed  February  6,  1956. 
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AFFIDAVIT 

United  States  of  America, 
Territory  of  Alaska — ss. 

James  K.  Tallman,  being  first  duly  sworn,  deposes 
and  states: 

That  he  served  a  copy  of  the  attached  notice  upon 
the  secretary  of  Burton  Biss,  at  the  law  office  of 
Burton  Biss  in  the  Central  Building,  Anchorage, 
Alaska,  at  the  hour  of  9 :15  A.M.  on  the  6th  day  of 
February,  1956. 

/s/  JAMES  K.  TALLMAN 

Subscribed  and  Sworn  to  before  me  this  6th  day 
of  February,  1956. 

[Seal]        WILLIAM  H.  SANDERS 

Notary  Public  in  and  for  Alaska.  My  Conmiission 
Expires:  May  22,  1958. 

[Endorsed]  :    Filed  February  6,  1956. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  New  &  Used  Auto 
Sales,  Incorporated,  a  corporation,  Plainti:ff,  hereby 
appeals  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  from  the  final  judgment  entered 
in  this  action  on  the  26th  day  of  January,  1956. 

BELL,  SANDERS  &  TALLMAN 

/s/  By   BAILEY  E.  BELL, 

Attorneys  for  Appellant 

[Endorsed]  :    Filed  February  6,  1956. 
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AFFIDAVIT 

United  States  of  America, 
Territory  of  Alaska — ss. 

James  K.  Tallman,  being  first  duly  sworn,  de- 
poses and  states: 

That  he  served  a  copy  of  the  attached  notice  of 
appeal  upon  the  secretary  of  Burton  Biss,  at  the 
law  office  of  Burton  Biss  in  the  Central  Building, 
Anchorage,  Alaska,  at  the  hour  of  9:15  A.M.  on 
the  6th  day  of  February,  1956. 

/s/  JAMES  K.  TALLMAN 
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Subscribed  and  Sworn  to  before  me  this  6th.  day 
of  February,  1956. 

[Seal]        /s/  WILLIAM  H.  SANDERS, 
Notary  Public  in  and  for  Alaska.  My  Commission 
Expires:  May  22,  1958. 

[Endorsed]  :    Filed  February  6,  1956. 


[Title  of  District  Court  and  Cause.] 

HEARING    ON   MOTION    TO    FIX    SUPER- 
SEDEAS BOND 

Now  at  this  time,  this  cause  coming  on  to  be  heard 
before  the  Honorable  J.  L.  McCarrey,  Jr.,  District 
Judge,  the  following  proceedings  were  had,  to-wit: 

Now  at  this  time  Hearing  on  Motion  to  Fix  Su- 
persedeas Bond  in  cause  No.  A-11,693,  entitled  New 
and  Used  Auto  Sales,  Inc.,  a  corporation,  plaintiff, 
versus  Bernard  L.  Hansen,  a/k/a  Barney  Hansen 
and  Suzanne  Hansen,  defendants  came  on  regularly 
before  the  Court,  plaintiff  rei^resented  by  Bailey 
E.  Bell  and  James  K.  Tallman,  of  counsel,  defend- 
ant represented  by  Burton  C.  Biss,  of  counsel,  the 
following  proceedings  were  had,  to-wit: 

Argiunent  to  the  Court  was  had  by  James  K. 
Tallman,  for  and  in  behalf  of  the  plaintiff. 

Argument  to  the  Court  was  had  by  Burton  C. 
Biss,  for  and  in  behalf  of  the  defendant. 

Argument  to  the  Court  was  had  by  James  K. 
Tallman,  for  and  in  behalf  of  the  plaintiff. 
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Whereupon,  Court  having  heard  the  arguments 
of  respective  counsel  and  being  fully  and  duly  ad- 
vised in  the  premises,  fixes  supersedeas  bond  at 
$4,000.00. 

Entered  Journal  No.  G44,  Page  No.  206,  Feb.  8, 
1956. 
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HEARING  ON  JUSTIFICATION  OF  BONDS- 
MEN 

Now  at  this  time,  this  cause  coming  on  to  be  heard 
before  the  Honorable  J.  L.  McCarrey,  Jr.,  District 
Judge,  the  following  proceedings  were  had,  to-wit: 

Now  at  this  time  Hearing  on  Justification  of 
Bondsmen  in  cause  No.  A-11,693,  entitled  New  & 
Used  Auto  Sales,  Inc.,  a  corporation,  plaintiff,  ver- 
sus Bernard  L.  Hansen,  a/k/a  Barney  Hansen,  and 
Suzanne  Hansen,  defendants  came  on  regularly  be- 
fore the  Court,  i^laintiff  represented  by  James  K. 
Tallman,  of  counsel,  defendant  represented  by  Bur- 
ton C.  Biss,  of  counsel,  the  following  proceedings 
were  had,  to-wit : 

Hallie  F.  Bollen,  being  first  duly  sworn,  testified 
for  and  in  behalf  of  the  plaintiff. 

Florence  N.  Bollen,  being  first  duly  sworn,  testi- 
fied for  and  in  behalf  of  the  plaintiff. 

A  balance  sheet,  dated  November  30,  1955,  of 
New  and  Used  Auto  Sales,  Inc.,  was  duly  offered, 
marked  and  admitted  as  Plaintiff's  Exhibit  1. 

Whereupon,  Court  having  heard  the  testimony, 
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and  being  fully  and  duly  advised  in  the  premises, 
finds  bondsmen  qualified,  x^^'o^^ding  they  sign  bond 
as  a  corporation  and  as  individuals. 

Entered  Journal  No.  G44,  Page  No.  245,  Feb.  16, 
1956. 
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DESIGNATION  OP  POINTS 

Appellant,  New  and  Used  Auto  Sales,  Inc.,  a  cor- 
poration, hereby  designates  the  following  as  points 
upon  which  appellant  intends  to  rely : 

(1)  That  the  Lower  Court  erred  in  basing  it's 
judgment  herein  upon  a  material  question  of  fact 
which  is  in  dispute. 

(2)  That  the  Lower  Court  erred  in  making  find- 
ings of  fact  that  are  contrary  to  the  record. 

(3)  That  the  Lower  Court  erred  in  making  find- 
ings of  fact  based  solely  ujoon  the  affidavits  of  de- 
fendants. 

(4)  That  several  genuine  issues  of  material  fact 
are  in  disi:)ute  and  have  never  been  admitted  by  Ap- 
pellant, but  on  the  contrary,  said  issues  have  been 
denied  by  Appellant  and  evidence  offered. 

(5)  That  the  motion  for  smnmary  judgment  was 
set  for  hearing  three  days  after  the  filling  and  serv- 
ing of  said  motion,  contrary  to  Rule  56  (c)  of  the 
Federal  Rules  of  Civil  Proceedure,  and  the  Lower 
Court  erred  in  hearing  said  motion  three  days  after 
service  upon  Appellant. 

(6)  That  the  Lower  Court  erred  in  rendering  a 
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decision  on  the  motion  for  summary  judgment  be- 
fore counsel  for  Plaintiff  had  presented  argument. 

(7)  That  the  motion  for  summary  judgment  was 
not  properly  before  the  court  since  the  motion  for 
simmiary  judgment  was  not  responsive  to  the  alle- 
gations of  the  complaint. 

(8)  That  the  Lower  Court  erred  in  refusing  to 
give  effect  to  an  acceleration  clause  in  the  condi- 
tional sales  contract,  and  holding  that  acceleration 
clauses  are  invalid. 

BELL,  SANDERS  &  TALLMAN 
/s/  JAMES  K.  TALLMAN, 

Attorneys  for  Appellant 

Acknowledgment  of  Service  Attached. 
[Endorsed]  :    Filed  March  5,  1956. 
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TRANSCRIPT  OF  PROCEEDING 

Before:  The  Honorable  J.  L.  McCarrey,  Jr.,  U.S. 
District  Judge. 

Anchorage,  Alaska,  December  23,  1955,  11:30 
o'clock  a.m.    ***** 

Mr.  Tallman:  Yes,  your  Honor,  that  is  correct. 
I  will  check  this  matter  before  we  resume  this  hear- 
ing. 

The  Court:  Well,  excepting  this:  if  by  chance 
you  want  to  take  into  consideration  the  position  of 
the  Court  at  this  time  as  to  damages,  I  think  you 
better  do  it  today. 
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Mr.  Tallman:  That's  what  I  mean,  your  Honor. 
This  will  be  resumed  at  1 :30. 

The  Court:  Oh,  no,  the  Court — this  is  the  last 
case  for  the  day. 

Mr.  Biss :  If  the  Court  please,  there  is  one  other 
small  problem;  that  is,  what  are  the  expenses  of 
retaking  possession  and  so  forth?  As  is  set  forth 
under  the  statute,  he's  required  to  pay  the  reason- 
able amounts.  We  have  tendered  first,  what  we  felt 
to  be  the  reasonable  amount,  and  then  we  tendered 
a  sum  that  we  claimed  reasonable,  or  unreasonable, 
including  $40.00  for  repossession  bond  and  eveiy- 
thing  else,  so  that  probably,  if  there  is  any  minor 
question  to  be  answered,  it  will  be  what  are  the 
reasonable  expenses. 

The  Court:  Well,  but  then  the  Court  wants  to 
take  that  into  consideration.  We  don't  have  time. 
The  Court's  indicated  that  he  wants  to  adjourn  and 
is  going  to  adjourn.  I  just  call  your  attention,  out 
of  fairness  to  you,  Mr.  Tallman,  for  your  client, 
that  if  by  chance  you  are  in  error  and  refuse  to  let 
the  defendant  have  his  car  back  over  the  holidays, 
that  is  a  point  to  be  considered  by  the  Court,  and 
will  be  considered  by  the  Court.  I  would  also  point 
out  to  both  coimsel  that  the  question  of  what  is  to 
be  reasonable — under  the  circumstances  I  would 
not  want  to  indicate  at  this  time,  but  I  think  that 
you  should  on  behalf  of  the  Defendant,  Mr.  Biss, 
tender  to  them  what  they  do  claim  as  set  forth,  ex- 
cepting for  the  acceleration  and  then  this  other 
matter  can  be  determined  at  a  later  date.  The  Court 
will  stand  in  recess  until  call  of  the  gavel. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Wm.  A.  Hilton,  Clerk  of  the  above  entitled 
court,  do  hereby  certify  that  pursuant  to  the  pro- 
visions of  Rule  10  (1)  of  the  United  States  Court 
of  Appeals,  Ninth  Circuit,  of  Rules  75  (g)  (o)  of 
the  Federal  Rules  of  Ci^il  Procedure,  and  of  the 
designations  of  counsel  for  the  respective  parties, 
I  am  transmitting  herewith  the  Original  Papers  in 
my  office  dealing  with  the  above  entitled  action  or 
proceeding,  except  the  court  reporter's  transcript 
of  the  arguments  of  counsel,  which  transcript  is  to 
follow. 

The  papers  heremth  transmitted  constitute  the 
record  on  appeal,  from  the  judgment  filed  and  en- 
tered in  the  above  entitled  action  by  the  above  en- 
titled court  on  January  26,  1956,  to  the  United 
States  Coui-t  of  Appeals,  Ninth  Circuit,  San  Fran- 
cisco, California. 

Dated  at  Anchorage,  Alaska,  this  20th  day  of 
April,  1956. 

[Seal]        /s/  WM.  A.  HILTON, 

Clerk. 
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[Endorsed] :  No.  15,117.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  New  and  Used  Auto 
Sales,  Inc.,  a  coi^poration.  Appellant,  vs.  Bernard 
L.  Hansen,  also  known  as  Barney  Hansen  and  Su- 
zanne Hansen,  Appellees.  Transcript  of  Record. 
Appeal  from  the  District  Court  for  the  District  of 
Alaska,  Third  Division. 

Filed:    April  30,  1956. 

/s/  PAUL  P.  O'BRIEN 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15,117 

NEW  &  USED  AUTO  SALES,  INC., 

a  corporation.  Appellant. 

vs. 

BERNARD  HANSEN,  also  known  as  BARNEY 

HANSEN,  and  SUZANNE  HANSEN, 

Appellees. 

STATEMENT  OF  POINTS 

Comes  now  the  Appellant,  New  &  Used  Auto 
Sales,  Inc.,  a  corporation,  and  adopts  as  Appellant's 
statement  of  points  for  the  purposes  of  this  appeal, 
pursuant  to  Rule  17,  Sub-section  Six  (6),  of  the 
Rules  of  Practice  before  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,  the  heretofore 
filed  designation  of  points,  which  said  designation 
consists  of  eight  (8)  points. 

Dated  at  Anchorage,  Alaska,  this  26th  day  of 
May,  1956. 

BELL,  SANDERS  &  TALLMAN 
/s/  By   JAMES  K.  TALLMAN, 

Attorneys  for  Appellant 

[Endorsed]:  Filed  May  29,  1956.  Paul  P. 
O'Brien,  Clerk. 
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No.  15,117 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


New  &  Used  Auto  Sales,  Inc., 
a  corporation, 

Appellant, 
vs. 

Bernard  L.  Hansen,  also  known  as 
Barney  Hansen,  and  Suzanne  Han- 
sen, 

Appellees. 


y 


BRIEF  OF  APPELLANT. 


I. 
JURISDICTION  AND  PLEADINGS. 
A.    Jurisdiction. 

The  jurisdiction  of  the  District  Court  was  invoked 
under  the  act  of  June  6,  1900,  C.  786,  Section  4,  31 
Statutes  322,  as  amended,  48  U.S.C.A.,  Section  101. 
The  jurisdiction  of  the  Court  of  Appeals  rests  on  Sec- 
tion 1290  of  the  new  Federal  Judicial  Code,  and 
Federal  Rules  of  Civil  Procedure. 

This  is  an  appeal  from  a  summary  judgment.  The 
pertinent  pleadings  are  set  forth  below. 


B.    Pleadings. 

On  December  9, 1955,  the  plaintiff,  Appellant  herein, 
filed  a  complaint  to  replevin  one  1955  Pontiac  auto- 
mobile, which  automobile  was  in  the  possession  of 
the  defendants,  Appellees  herein,  the  conditional  ven- 
dees of  the  vehicle.  (R  3-5.)  An  affidavit,  necessary 
for  the  replevin  action,  was  prepared  for  the  Marshal 
and  the  Marshal  was  directed  to  pick  up  the  automo- 
bile by  the  notice  attached  to  the  affidavit.  (R  18-20.) 

On  December  20,  1955,  a  motion  for  simimary  judg- 
ment was  filed  by  the  Appellees  (R  6)  and  a  notice 
of  motion  was  filed  at  the  same  time.  (R  5.)  This 
motion  was  supported  by  an  affidavit  of  Bernard  L. 
Hansen,  one  of  the  Appellees,  which  was  executed  on 
December  20,  1955.  Another  affidavit  was  also  filed 
in  support  of  the  motion  bearing  the  same  date. 
(R  13-14.) 

An  affidavit  in  opposition  to  the  motion  for  sum- 
mary judgment  was  filed  on  December  21,  1955.  (R 
14-17.)  The  Court  determined  the  motion  for  sum- 
mary judgment  by  a  minute  order  on  January  6, 
1956.  (R  20.)  Then  the  Appellant  filed  objections  to 
proposed  findings  of  fact  and  conclusions  of  law  and 
proposed  judgment.  (R  21-22.)  The  objections  were 
supported  by  an  affidavit  executed  and  filed  on  Jan- 
uary 11,  1956.  (R  22-25.)  The  findings  of  fact  and 
conclusions  of  law  and  the  judgment  were  signed  on 
the  26th  day  of  January  1956.  (R  25-30.)  After  hear- 
ins"  on  findinsrs  of  fact  and  conclusions  of  law  and 
judgment  (R  30-31),  Appellant  filed  a  motion  for  new 
trial  and  to  set  aside  judgment  and  to  strike.  (R  31- 


33.)  The  hearing  was  held  on  this  motion  (R  33-34) 
and  the  motion  was  denied  by  an  order  dated  Febru- 
ary 3,  1956.  (R  35).  Notice  of  appeal  was  then  filed 
on  February  6,  1956.  (R  38.) 


IT. 

STATEMENT  OF  THE  CASE. 
On  the  31st  day  of  December,  1954,  the  Appellees 
herein,  Bernard  L.  Hansen  and  Suzanne  Hansen,  en- 
tered into  a  conditional  sales  contract  with  the  Appel- 
lant for  the  purchase  of  one  1955  Pontiac  automobile. 
(R  3.)  Part  of  the  down  payment  on  the  automobile 
was  made  by  a  check  in  the  amount  of  more  than 
Three  Hundred  Dollars  ($300.00).  (R  16.)  This  check 
was  dishonored  by  the  bank  and  when  the  Appellees 
picked  up  the  check,  part  of  the  payment  was  made 
by  another  check  in  the  amount  of  Two  Hundred 
Twenty-five  Dollars  ($225.00).  (R  15.)  The  second 
check  in  the  amount  of  Two  Hundred  Twenty-five 
Dollars  ($225.00)  also  bounced  (R  16),  and  suit  was 
brought  on  this  second  check  of  Two  Hundred  Twenty- 
five  Dollars  ($225.00)  in  the  local  Justice's  Court. 
Action  in  that  matter  is  still  pending,  since  the  case 
was  appealed  from  the  Justice's  Court  to  the  District 
Court.  (R  17.) 

The  second  bad  check  in  the  amount  of  Two  Hun- 
dred Twenty-five  Dollars  ($225.00)  was  given  by  the 
Appellees  to  the  Appellant  after  the  first  repossession 
of  the   automobile,   sometime   during  the   month   of 


Au^st,  1955.  (R  15.)  Thus  the  Appellees  got  posses- 
sion of  the  vehicle  again  by  the  somewhat  questionable 
method  of  paying  off  one  bad  check  with  another  bad 
check.  Sometime  after  this  transaction  they  pennitted 
the  conditional  sales  contract  to  be  in  default  again 
and  the  Appellant  repossessed  the  vehicle  for  the 
second  time.  (R  16.) 

After  obtaining  possession  of  the  vehicle  upon  the 
second  repossession,  the  Appellant  had  the  car  placed 
on  the  car  lot.  While  the  car  was  in  the  possession 
of  Appellant,  Appellee  Bernard  L.  Hansen  took  pos- 
session of  the  vehicle,  without  the  consent  of  the 
Appellant,  and  drove  the  car  off  by  using  a  second 
set  of  keys  which  he  had  in  his  possession.  (R  16.) 
After  the  illegal  retaking  of  the  vehicle  by  the  Appel- 
lee, the  employees  of  Appellant  attempted  to  get 
possession  of  the  car  again  through  peaceful  means. 
(R  16.)  However,  the  Appellee  prevented  such  a  re- 
possession by  a  threat  of  force  through  the  brandish- 
ing of  a  gun.  (R  16.)  Upon  advice  of  counsel,  the 
Appellant  company  brought  the  replevin  action  to  ob- 
tain the  possession  of  the  vehicle  through  legal  process. 
(R  16.)  Upon  the  furnishing  of  an  affidavit  and  direc- 
tions to  the  Marshal,  the  vehicle  was  repossessed  and 
taken  into  the  custody  of  the  U.  S.  Marshal  on  the 
14th  day  of  December,  1955.  (R  7,  23.)  The  vehicle 
was  apparently  turned  over  to  the  Appellant  on  the 
17th  day  of  December,  1955.  (R.  23.)  Before  the  Mar- 
shal would  repossess  the  vehicle  for  the  Appellant, 
however,  a  corporate  undertaking  was  required  and 
such  an  undertaking  was  presented  to  the  Marshal. 


Although  this  action  was  started  by  a  complaint,  no 
answer  was  ever  filed  by  the  Appellees.  A  motion  for 
summary  judgment  was  prepared,   served  and  filed 
three  (3)  days  after  the  Appellant  got  possession  of 
the  vehicle,  namely,  on  the  20th  of  December,  1955. 
(R  6.)   This  motion  for  summary  judgment  was  no- 
ticed for  hearing  on  the  23rd  day  of  December,  1955, 
which  was  just  three  days  after  preparation,  service 
and   filing   of   the   motion    for   summary   judgment. 
(R  5.)  A  hearing  on  the  motion  was  started  on  De- 
cember 23,  1955  (R  42),  and  on  January  6,  1956  the 
Court  entered  a  minute  order  rendering  oral  decision 
in  this  matter,  granting  motion  for  summary  judg- 
ment, and  although  the  Court  indicated  in  his  minute 
order  that  "counsel  are  to  appear  at  a  later  date  for 
testimony  as  to  the  accuracy  of  the  statement  of  plain- 
tiff", no  such  testimony  was  ever  introduced.  (R  20- 
21.)  When  the  Court  referred  to  "plaintiff"  he  must 
have  meant  "defendant",  since  "plaintiff"  was  not 
asking  for  summary  judgment. 

Findings  of  fact  and  conclusions  of  law  and  judg- 
ment were  prepared  and  served  upon  counsel  for  Ap- 
pellant and  counsel  for  Appellant  filed  objections  to 
the  proposed  findings  of  fact  and  conclusions  of  law 
and  proposed  judgment  (R  21),  with  the  objections 
supported  by  an  affidavit  of  the  attorney  representing 
Appellant.  (R  22-25.)  Argument  was  held  on  the  find- 
ings of  fact,  conclusions  of  law  and  judgment  on  Jan- 
uary 31,  1956.  (R  30-31.)  The  result  of  the  argument 
was  that  the  Court  sustained  the  previously  entered 
judgment  and  in  addition  orally  ordered  the  Apj^el- 


lant  to  return  the  automobile  to  the  Appellees.  (R  31.) 
The  judgment  was  an  award  to  the  Appellees  of  one- 
quarter  (%)  of  the  siun  allegedly  paid  in  by  the 
Appellees  upon  purchase  price  of  the  vehicle.  (R  30.) 

On  the  same  day  that  argument  was  started  on  the 
motion  for  sunmiary  judgment,  namely,  on  December 
23,  1955,  a  statement  was  served  upon  the  counsel  for 
the  Appellees,  setting  forth  the  amount,  due  Appellant, 
which  amounts  were  necessary  to  reinstate  the  con- 
tract and  which  also  included  the  costs  of  retaking, 
keeping  and  storage.  (R  17-18.)  This  statement  set 
forth  the  items  as  follows : 
Delinquent  installment  due  Dec.  3,  1955  $120.84 
Late  charge  on  delinquent  installment  6.04 

Cost  of  undertaking  by  Continental 

Casualty  Co.  40.00 

Cost  of  storage  5.00 

Cost  of  filing  suit  27.00 

Marshal's  fee  in  claim  and  delivery  action         15.80 


Total  $214.68 

The  Appellees  at  no  time  made  an  offer  to  pay  this 
Two  Hundred  Fourteen  and  68/100  Dollars  ($214.68) 
even  though  the  Court  instructed  counsel  for  the  Ap- 
pellees to  do  so  as  follows: 

'^  .  .  but  I  think  that  you  should  on  behalf  of  the 
Defendant,  Mr.  Biss,  tender  to  them  what  they 
do  claim  as  set  forth,  excepting  for  the  accelera- 
tion and  then  this  other  matter  can  be  determined 
at  a  later  date.  The  Court  will  stand  in  recess 
until  call  of  the  gavel."    (R.  43.) 


The  notice  of  this  amount  due,  namely,  the  Two 
Hundred  Fourteen  and  68/100  Dollars  ($214.68),  was 
served  upon  the  Appellee  six  (6)  days  after  Appellant 
acquired  possession  of  the  vehicle.  That  is,  the  Appel- 
lant acquired  possession  of  the  vehicle  on  the  17th  day 
of  December,  1955  (R  23)  and  this  notice  was  served 
upon  the  Appellees  on  the  23rd  day  of  December, 
1955.  (R  24.) 

It  is  true  that  another  statement  had  been  given  to 
the  Appellees  drawing  attention  to  the  acceleration 
clause  of  the  contract  which  read  as  follows: 

''In  the  event  of  default  in  the  payment  of  any 
of  the  said  installments  when  due  as  hereinabove 
provided,  time  being  of  the  essence  hereof,  the 
holder  of  this  note  may  without  notice  or  demand 
declare  the  entire  principal  sum  then  unpaid  im- 
mediately due  and  payable."  (R  12.) 

Regardless  of  this  first  notice,  the  Appellant  did 
serve  the  notice  that  the  sum  of  Two  Hundred  Four- 
teen and  68/100  Dollars  ($214.68)  would  be  accepted 
and  the  car  turned  over  to  the  Appellees  upon  their 
payment  thereof.  This  point  was  again  brought  to 
the  attention  of  the  Court  and  Appellees  by  the  Ap- 
pellant's motion  for  new  trial  and  to  set  aside  judg- 
ment and  to  strike. 

Section  6  of  the  motion,  to  which  reference  is  made, 
is  quoted: 

"That  the  defendant  has  suffered  no  actual  dam- 
ages, except  through  his  own  refusal  to  pay  the 
sirni  in  the  statement  given  to  defendants  on  the 
23rd  day  of  December,  1955,  and  also  given  to 
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the  defendants  six  days  after  plaintiff  got  posses- 
sion of  the  vehicle."  (R  33.) 

Another  attempt  to  get  the  ear  back  to  the  Appel- 
lees and  to  have  them  pay  the  contract  up  to  date  was 
made  on  February  6,  1956,  and  a  copy  of  the  notice 
served  upon  counsel  for  Appellees.  (R  36-37.)  This 
offer  merely  requested  that  the  Appellees  pay  up  the 
delinquent  installments  and  pay  the  costs  of  retaking, 
keeping  and  storage  as  set  forth  in  the  notice  served 
upon  them  on  the  23rd  day  of  December,  1956.  This 
latter  sum  amounted  to  Ninety-three  and  84/100  Dol- 
lars ($93.84),  and  was  actually  less  than  the  actual 
cost  to  Appellant  for  the  reason  that  this  sum  in- 
cluded storage  in  the  total  amount  of  Five  Dollars 
($5.00)  and  only  one  late  charge  of  Six  and  04/100 
Dollars  ($6.04).  Regardless  of  the  reasonableness  of 
the  offer,  the  Appellees  refused  to  accept,  with  the 
result  that  the  car  has  never  been  returned  to  them. 

It  should  also  be  noted  that,  even  by  the  affidavits 
of  Appellees,  the  Appellant  offered  to  turn  the  car 
back  to  the  Aj^pellees  for  the  payment  of  the  sums 
that  were  justly  due  Appellant,  namely,  the  costs  of 
retaking,  keeping  and  storage  and  the  delinquent  in- 
stallment plus  the  smn  of  Two  Hundred  Twenty-five 
Dollars.  ($225.00.)  This  last  sum  was  part  of  the  down 
payment  paid  by  the  bad  check  which  was  dishonored. 
(R  11,  13-14.) 

It  is  the  Appellant's  position  that  all  material  ques- 
tions of  fact  are  not  only  in  dispute,  but  that  the 
material  questions  of  fact  that  were  determined  by  the 
Court  are  actually  contrary  to  the  record.  Paragraphs 


I,  II,  III  of  the  findings  of  fact  are  not  in  issue,  but 
are  admitted  and  were  actually  pleaded  in  the  com- 
plaint. These  three  paragraphs  merely  set  forth  the 
contract,  the  default  of  the  contract,  and  the  reposses- 
sion of  the  vehicle.  However,  paragraphs  IV  and  V 
(R  27)  are  the  findings  of  fact  upon  which  the  judg- 
ment for  one-quarter  of  the  amount  allegedly  paid  in 
was  awarded  to  the  Appellees.  It  is  upon  these  findings 
that  this  case  primarily  turns. 


III. 
SPECIFICATIONS  OF  ERROR. 

(1)  That  the  Lower  Court  erred  in  basing  its 
judgment  herein  upon  a  material  question  of  fact 
which  is  in  dispute. 

(2)  That  the  Lower  Court  erred  in  making  find- 
ings of  fact  that  are  contrary  to  the  record. 

(3)  That  the  Lower  Court  erred  in  making  find- 
ings of  fact  based  solely  upon  the  affidavits  of  defend- 
ants. Appellees  herein. 

(4)  That  several  genuine  issues  of  material  fact 
are  in  dispute  and  have  never  been  admitted  by  Appel- 
lant, but  on  the  contrary,  said  issues  have  been  denied 
by  Appellant  and  evidence  offered. 

(5)  That  the  motion  for  summary  judgment  was 
set  for  hearing  three  days  after  the  filing  and  serving 
of  said  motion,  contrary  to  Rule  56  (c)  of  the  Federal 
Rules  of  Civil  Procedure,  and  the  Lower  Court  erred 
in  hearing  said  motion  three  days  after  service  upon 
Appellant. 
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(6)  That  the  Lower  Court  erred  in  rendering  a 
decision  on  the  motion  for  summary  judgment  before 
counsel  for  plaintiff,  Appellant  herein,  had  presented 
argument. 

(7)  That  the  motion  for  summary  judgment  was 
not  properly  before  the  Court  since  the  motion  for 
summary  judgment  was  not  responsive  to  the  allega- 
tions of  the  complaint. 

(8)  That  the  Lower  Court  erred  in  refusing  to 
give  effect  to  an  acceleration  clause  in  the  conditional 
sales  contract  and  holding  that  acceleration  clauses 
are  invalid. 


IV. 

ARGUMENT. 

A.  THAT  THE  LOWER  COURT  ERRED  IN  BASING  ITS  JUDG- 
MENT HEREIN  UPON  A  MATERIAL  QUESTION  OF  FACT 
WHICH  IS  IN  DISPUTE. 

THAT  THE  LOWER  COURT  ERRED  IN  MAKING  FINDINGS 
OF  FACT  THAT  ARE  CONTRARY  TO  THE  RECORD.  (Points  1 
and  2.) 

Finding  of  fact  IV  concerned  a  very  material  ques- 
tion of  fact  and  that  is  whether  or  not  the  Appellant 
furnished  the  Appellees  with  a  statement  of  the 
amount  due  under  the  conditional  sales  contract.  The 
materiality  of  this  particular  point  rests  upon  the 
Conditional  Sales  Act  in  force  in  Alaska  and  is  of 
major  importance  to  this  case.  Two  sections  of  the 
Conditional  Sales  Act  would  be  pertinent  here.  One 
of  them  is  Section  29-2-18,  A.C.L.A.  (1949),  which 
reads  in  part  as  follows: 
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'^.  .  .  Upon  written  demand  delivered  personally 
or  by  registered  mail  by  the  buyer,  the  seller  shall 
furnish  to  the  buyer  a  written  statement  of  the 
sum  due  under  the  contract  and  the  expense  of 
retaking,  keeping  and  storage.  For  failure  to  fur- 
nish such  statement  within  a  reasonable  time  after 
demand,  the  seller  shall  forfeit  to  the  buyer  ten 
dollars  ($10)  and  also  be  liable  to  him  for  all 
damages  suffered  because  of  such  failure.  .  .  ." 

The  other  pertinent  section  is  Section  29-2-25,  which 

reads  as  follows : 

''Recovery  of  damages  by  buyer  after  retaking 
goods.  If  the  seller  fails  to  comply  with  the  provi- 
sions of  Sections  18,  19,  20,  21  and  23  (Sees.  29-2- 
18,  29-2-21,  29-2-23  herein)  after  retaking  the 
goods,  the  buyer  may  recover  from  the  seller  his 
actual  damages,  if  any,  and  in  no  event  less  than 
one-fourth  of  the  sum  of  all  payments  which  have 
been  made  under  the  contract,  with  interest." 

Thus  it  apxiears  that  the  Court  made  the  finding 
of  fact  that  no  statement  had  been  given  in  accord- 
ance with  Section  29-2-18,  and  then  awarded  the  Ap- 
pellees one-quarter  of  the  sum  that  they  had  claimed 
they  had  paid  in.  This  resulted  in  a  judgment  of  Six 
Himdred  Seven  and  35/100  Dollars ($607.35),  which  is 
exactly  one-quarter  of  the  sum  of  Two  Thousand  Four 
Hundred  Twenty-nine  and  40/100  Dollars  ($2,429.40) 
allegedly  paid  in  by  the  Appellee.  (R.  7.)  This  finding 
of  fact  was  specifically  denied  by  an  a^davit  dated 
January  11,  1956,  which  stated: 

"Affiant  further  states  that  on  the  23rd  day  of 
December,  1955,  he  prepared  a  statement  to  De- 
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fendants  and  their  attorney,  setting  forth  the 
amount  of  the  delinquent  installment  in  default 
and  the  costs  of  retaking,  keeping  and  storing 
the  vehicle  involved  herein,  and  affiant  states  that 
he  served  a  copy  of  said  statement  upon  Defend- 
ants' attorney.  Burton  Biss,  on  the  23rd  day  of 
December,  1955.  *  *  *"  R  23.) 

This  statement  was  made  on  January  11,  1956,  to  con- 
trovert the  proposed  findings  of  fact  and  the  record 
indicates  that  the  findings  of  fact  ^Yere  not  signed  by 
the  Court  until  the  26th  day  of  January,  1956.  (R  28.) 
Thus  there  was  ample  time  to  denj^  this  statement  or 
to  offer  some  other  evidence  to  controvert  this  state- 
ment, but  such  was  never  done. 

Regardless  of  the  statement  denying  this  particular 
finding  of  fact,  the  record  itself  indicates  that  a  state- 
ment was  presented  to  the  Appellees.  (R  17-18.)  This 
statement  was  served  on  December  23,  1955  and  was 
filed  with  the  Clerk  of  the  District  Court  on  December 
24,  1955.  (R  18.) 

In  view  of  the  evidence  that  was  presented,  it  is 
difficult  to  determine  just  how  the  Court  reached  this 
particular  finding  of  fact.  Even  the  affidavits  of  the 
Appellees  did  not  clearly  set  forth  the  question  of 
whether  or  not  a  written  statement  was  presented, 
so  the  only  conclusion  to  be  reached  is  that  the  Court 
must  have  found  this  particular  fact  from  the  argu- 
ment of  Appellees'  counsel. 

The  procedure  for  summary  judgment  was  not  the 
proper  method  to  use  in  determining  this  case,  since 
the  Court  had  to  decide  several  important  issues  of 
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fact  and  these  issues  were  material  and  genuine.  The 
rule  is  quite  clearly  stated  in  3  Barron  &  Holtzoff, 
Federal  Practice  and  Procedure,  61-62: 

''The  summary  judgment  procedure  is  not  a  trial 

of  disputed  factual  issues  ..." 

For  a  case  in  which  there  were  less  genuine  issues 
of  material  fact  to  be  determined  by  the  trier  of  fact 
than  in  the  case  at  bar  see  Miller  v.  Miller,  122  Fed. 
2d  209.  This  case  involved  the  collection  of  unpaid 
instalhnents  of  alimony  under  a  Nevada  divorce  de- 
cree. The  payments  depended  upon  the  age  of  the  chil- 
dren and  whether  or  not  the  wife  ever  remarried.  Since 
the  date  was  already  past  that  at  which  the  children 
would  have  reached  their  majority,  the  only  question 
would  be  whether  or  not  the  wife  had  remarried.  The 
wife  stated  that  she  had  not  remarried  and  the  hus- 
band alleged  that  she  had.  The  Appellate  Court  re- 
versed it  on  the  ground  that  there  was  a  question  of 
fact,  stating  at  page  212  of  its  opinion: 

''The  children  have  reached  their  majority.  It 
follows  that,  if  appellee  has  remarried,  the  ac- 
crual of  further  installments  of  alimony  ceased 
on  her  remarriage  or  on  the  majority  of  the 
younger  child,  whichever  occurred  later.  Since 
there  is  a  genuine  issue  as  to  a  material  fact,  the 
court  should  'make  an  order  specifying  the  facts 
that  appear  without  substantial  controversy  *** 
and  directing  such  further  proceedings  in  the 
action  as  are  just.'  " 

For  another  case  standing  for  the  proposition  that 
the  Court  cannot  try  issues  of  fact  by  summary  judg- 
ment, see  Toehelman  v.  Missouri-Kansas  Pipe  Line 
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Co.,  130  Fed.  2d  1016,  where  the  Court  states  at  page 
1018  of  its  opinion  in  reference  to  the  procedure : 

"Stated  conversely,  a  substantial  dispute  as  to  a 
material  fact  forcloses  summary  judgment.  McEl- 
wain  V.  Wickwire  Spender  Steel  Co.,  2  Cir.,  1942, 
126  F.  2d  210;  Miller  v.  Miller,  1941,  74  App.  D.C. 
216,  122  F.  2d  209 ;  Whitaker  v.  Coleman,  5  Cir., 
1940,  115  F.  2d  305.  Upon  a  motion  for  a  summary 
judgment  it  is  no  part  of  the  court's  function  to 
decide  issues  of  fact  but  solely  to  determine 
whether  there  is  an  issue  of  fact  to  be  tried. 
Ramsouer  v.  Midland  Valley  R.  Co.,  D.C.  Ark., 
1942,  44  F.  Supp.  523.  All  doubts  as  to  the  exis- 
tence of  a  genuine  issue  as  to  a  material  fact  must 
be  resolved  against  the  party  moving  for  a  sum- 
mary judgment.  Weisser  v.  Miirsam  Shoe  Corpo- 
ratioii,  2  Cir.,  1942,  127  F.  2d  344." 

For  another  apt  and  concise  statement  on  this  point, 
see  Parmelee  v.  Chicago  Eye  Shield  Co.,  157  Fed.  2d 
582,  at  page  585  of  the  opinion  wherein  the  Court 
states : 

"The  proceeding  on  motion  for  summary  judg- 
ment is  not  to  be  regarded  as  a  trial,  but  for  the 
determination  of  whether  or  not  there  is  a  genuine 
issue  to  be  tried.  ***  On  such  a  motion  the  harden 
of  proof  is  on  the  moving  party  to  establish  that 
there  is  no  genuine  issue  of  fact  and  all  reasonable 
doubts  are  resolved  against  him.  Walling  v.  Fair- 
mont Creamery  Co.,  8  Cir.,  139  F.  2d  318."  (Em- 
phasis supplied.) 

As  indicated  in  this  case  the  burden  of  proof  is  on  the 
party  requesting  summary  judgment.  In  the  case  at 
bar  Appellees  have  not  only  failed  in  not  carrying 
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the  burden  of  proof  but  the  evidence  tends  to  indicate 
that  the  exact  opposite  of  the  particular  trading  of  fact 
discussed  here  is  true. 

Also  see  Prestoyi  v.  Aetna  Life  Ins.  Co.,  174  Fed.  2d 
10,  which  stands  for  the  proposition,  among  other 
things,  that: 

''The  federal  rule  relating  to  summary  judgment 
should  be  cautiously  invoked." 

Three  late  cases  that  stand  for  the  proposition  that 
the  truth  must  be  clear  before  summary  judgment  will 
lie  are  Koepfle  v.  Garavaglia,  200  Fed.  2d  191,  Traylor 
V.  Black,  Sivalls  <£'  Brysoyi,  Inc.,  189  Fed.  2d  213,  and 
Chappell  V.  Goltsman,  186  Fed.  2d  215. 

The  Koepfle  v.  Garavaglia  case  merely  indicates,  as 
summarized  in  the  headnote : 

''Summary  judgment  should  not  be  permitted  ex- 
cept where  it  is  quite  clear  what  the  truth  is." 

A  clearer  and  more  concise  definition  of  the  law  on 
this  point  is  set  forth  in  the  Traylor  v.  Black,  Sivalls 
d  Bryson,  Inc.,  et  ah,  case,  189  Fed.  2d  213,  wherein 
the  Court  states  at  page  216  of  the  opinion : 

"A  summary  judgment  upon  motion  therefor  by 
a  defendant  in  an  action  should  never  be  entered 
except  where  the  defendant  is  entitled  to  its  al- 
lowance beyond  all  doubt.  To  warrant  its  entry 
the  facts  conceded  by  the  plaintiff,  or  demon- 
strated beyond  reasonable  question  to  exist,  should 
show  the  right  of  the  defendant  to  a  judgment 
with  such  clarity  as  to  leave  no  room  for  contro- 
versy and  they  should  show  affirmatively  that  the 
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plaintiff  would  not  be  entitled  to  recover  under 
any  discernible  circiunstances.  *  *  *" 

The  Chappell  case,  186  Fed.  2d  215,  merely  indicates, 

at  page  218,  that : 

"It  is  no  part  of  the  court's  duty  to  decide  factual 
issues  but  only  to  determine  whether  there  are  any 
such  issues  to  be  tried.  *  *  *" 

With  respect  to  the  question  of  burden  of  proof  and 
presmnptions  the  cases  hold,  almost  without  excep- 
tion, that  doubts  will  be  resolved  against  the  movant. 
Typical  of  these  cases  is  the  case  of  DuJansky  v.  Iow<h- 
Illinois  Gas  &  Electric  Co.,  191  Fed.  2d  881,  wherein 
the  Court  stated  at  page  885 : 

''The  burden  of  proof  was  upon  the  movant,  not 
upon  the  plaintiffs,  and  all  doubts  are  resolved 
against  the  movant." 

This  statement  was  supported  by  six  cases  cited  in  the 
opinion,  but  for  other  late  cases  on  this  question  of 
burden  of  proof  wherein  a  summary  judgment  was 
reversed  because  of  doubts  against  the  movant,  see : 

Vale  V.  Bonnett,  191  Fed.  2d  334; 

Dewey  v.  Clark,  180  Fed.  2d  766; 

mmter  v.  Mitchell,  180  Fed.  2d  763; 

Hazeltine  Research  v.  General  Electric  Co.,  183 
Fed.  2d  3. 

In  view  of  the  authorities  cited,  there  can  be  little 
doubt  but  that  this  point  of  law  is  as  stated  in  3 
Barron  d'  Holtzoff  81 : 

"One  who  moves  for  summary  judgment  has  the 
burden  of  demonstrating  clearly  that  there  is  no 
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genuine  issue  of  fart.  Any  doubt  as  to  the  exist- 
ence of  such  an  issue  is  resolved  against  him.  ***" 


B.  THAT  THE  LOWER  COURT  ERRED  IN  MAKING  FINDINGS 
OF  FACT  BASED  SOLELY  UPON  THE  AFFIDAVITS  OF  DE- 
FENDANTS, APPELLEES  HEREIN.    (Point  3.) 

The  Court  below  either  made  the  determination  as 
to  findings  of  fact  IV  and  V  from  the  affidavits  of 
Appellees  or  else  the  Court  must  have  made  the  de- 
termination from  facts  not  in  the  record,  such  as  argu- 
ment of  counsel.  This  is  the  only  conclusion  that  can 
be  reached,  since  nowhere  in  the  pleading  or  affidavits 
or  statements  of  the  Appellant  are  the  facts  admitted 
that  are  found  in  the  findings  of  fact  IV  and  V. 

The  exact  opposite  of  an  admission  is  the  case  with 
these  two  points,  since  the  Appellant  expressly  denies 
the  facts  as  found  in  finding  of  fact  VI  and  offers  the 
record  to  show  that  finding  of  fact  IV  is  contrary  to 
the  evidence.  With  respect  to  finding  of  fact  V,  the  un- 
denied  affidavits  of  Appellant  would  controvert  this 
finding,  at  least  in  part. 

One  of  the  affidavits  presented  on  behalf  of  Appel- 
lants indicates  that  part  of  the  dowai  pa^Tnent  on  the 
vehicle  involved  in  this  case  was  made  by  a  check  that 
was  dishonored.  There  were  actually  two  checks  which 
were  dishonored  by  the  bank,  but  the  second  one  was 
used  to  pay,  in  part,  the  first.  (R  16.)  Nevertheless, 
it  stands  undenied  that  the  $225.00  bad  check  is  still 
outstanding.  It  seems  incredible  that  the  Appellees 
can  claim  the  full  amount  of  Two  Thousand  Four 
Hundred  Twenty-nine  and  40/100  Dollars  ($2,429.40), 
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when  part  of  it  was  paid  by  a  bad  check  which  has 
never  been  made  good  to  this  day. 

Appellant  admits  that  this  item  is  not  of  major 
importance,  since  the  amount  paid  in  would  be  re- 
duced only  by  the  amount  of  the  bad  check.  It  could, 
however,  have  a  great  deal  of  bearing  on  the  case  if 
the  issue  of  the  amount  of  payment  percentagewise 
was  ever  raised.  This  is  true  in  situations  where  the 
conditional  sale  vendee  has  paid  more  than  half  of 
the  total  contract  price  to  the  vendor  and,  in  such  a 
case,  a  different  treatment  of  the  chattel  is  required. 
It  is  conceivable  that  this  issue  will  be  raised  in  this 
case  eventually. 

The  point  herein  is  closely  related  to  the  points 
urged  under  heading  "A"  and  that  simply  boils  down 
to  the  plain  statement  that  summary  judgment  should 
not  be  granted  where  there  exists  a  genuine  issue  of 
material  fact.  This  Court  has  even  indicated  that  sum- 
mary judgment  will  not  be  granted  even  where  both 
sides  moved  for  it  as  long  as  there  exists  a  question 
of  fact.  Hycon  Manufacturing  Company  v.  H.  Koch 
&  Sons,  219  Fed.  2d  353. 

This  Court  also  set  forth  the  rule  in  this  respect  in 
Griffeth  v.  Utah  Potver  &  Light  Company,  226  Fed. 
2d  661,  wherein  the  Court  stated  at  page  669  of  the 
opinion : 

u  *  *  *  rji|-jp  remedy  can  be  invoked  only  when 
complete  absence  of  genuine  fact  issue  appears  on 
the  face  of  the  record.  Resort  to  summary  judg- 
ment procedure  is  futile  where  there  is  any  doubt 
as  to  whether  there  is  a  fact  issue.  All  doubts 
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upon  the  point  must  be  resolved  against  the  mov- 
ing party.  This  Rule,  on  account  of  these  limita- 
tions, was  not  intended  to  be  used  as  a  substitute 
for  a  regular  trial  of  cases  where  ^  there  are  dis- 
puted issues  of  fact  upon  which  the  outcome  of 
the  litigation  depends.'  *  *  *" 

The  case  at  bar  has  one  disputed,  substantial  and 
genuine  question  of  material  fact,  in  addition  to  others 
of  less  importance.  Appellant  contends  that  the  smn- 
mary  disposal  of  this  issue  is  reversible  error. 


C.  THAT  SEVERAL  GENUINE  ISSUES  OF  MATERIAL  FACT  ARE 
IN  DISPUTE  AND  HAVE  NEVER  BEEN  ADMITTED  BY  AP- 
PELLANT, BUT,  ON  THE  CONTRARY,  SAID  ISSUES  HAVE 
BEEN  DENIED  BY  APPELLANT  AND  EVIDENCE  OFFERED. 

THAT  THE  LOWER  COURT  ERRED  IN  RENDERING  A  DE- 
CISION ON  THE  MOTION  FOR  SUMMARY  JUDGMENT  BE- 
FORE COUNSEL  FOR  PLAINTIFF,  APPELLANT  HEREIN, 
HAD  PRESENTED  ARGUMENT.    (Points  4  and  6.) 

Throughout  the  proceedings  on  the  motion  for  sum- 
mary judgment  the  Appellant  has  attempted  to  offer 
evidence  and  argument  in  opposition  to  the  motion  for 
summary  judgment.  The  transcript  of  proceedings  (R 
42-43)  indicates  that  the  Appellant  was  not  heard 
completely  on  the  matter.  The  record  clearly  shows,  at 
page  43,  that  counsel  for  Appellant  expected  to  be 
heard  at  some  later  time  when  he  stated: 

"That's  what  I  mean,  your  Honor.  This  will  be 

resumed  at  1:30." 

Then  the  Court  stated : 

"On,  no,  the  Court — this  is  the  last  case  for  the 
day." 
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Then  further  on,  on  the  same  page,  the  Court  stated: 
''Well,  but  then  the  Court  wants  to  take  that  into 
consideration.  We  don't  have  time.  The  Court's 
indicated  that  he  wants  to  adjourn  and  is  going 
to  adjourn.  *  *  *" 

The  rest  of  the  discussion  on  page  43  also  indicates 
that  the  matter  was  not  concluded  by  that  particular 
hearing,  but  no  further  argument  was  ever  held  before 
the  Court  indicated  that  he  had  granted  summary 
judgment.  (R  20.) 

The  record  does  not  directly  show  that  the  argu- 
ment on  December  23rd  was  the  only  argument,  but  the 
Appellant's  motion  for  new  trial  and  to  set  aside 
judgment  and  to  strike  does  indicate  this  to  be  the 
case.  Paragraph  four  of  this  motion  reads  as  follows : 
''4.     That  the  proceedings  were  irregular  herein 
for  the  reason  that  the  decision  was  rendered  in 
this  case  before  Plaintiff  had  been  given  an  oppor- 
tunity of  argument  and  presentation  of  evidence, 
although  defendant  had  fully  presented  oral  argu- 
ment and  evidence  in  the  form  of  affidavits;  that 
said  statement  is  supported  by  a  letter  from  the 
Clerk  of  the  District  Court,  dated  Januaiy  10th, 
1956,   advising  that  motion  for  summary  judg- 
ment had  been  granted."  (R  32.) 

It  should  also  be  noted  that  the  Court's  decision  on 
the  question  of  summary  judgment  occurred  even  be- 
fore January  10,  namely,  on  January  6,  1956,  as  is 
indicated  by  the  minute  order  rendering  oral  decision 
of  the  date.  (R  20-21.) 

Had  the  Appellant  been  given  time  and  chance  to 
do  so,  evidence  on  several  matters  would  have  been 
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introduced  on  the  issues  involved  herein.  The  Appel- 
lant was  never  given  a  chance  to  argue,  or  to  show, 
that  the  statement  of  the  amount  due  in  the  total  sum 
of  $214.68  w^as  given  to  the  Appellees  on  the  23rd  day 
of  December,  1955.  Nor  was  the  Appellant  ever  given 
a  chance  to  show  that  the  items  contained  in  said 
statement  were  correct  or  were  at  least  the  minimum 
amounts  due.  No  evidence,  other  than  oral  discussion 
was  given  to  show^  that  the  cost  of  the  undertaking 
was  $40.00.  Nor  was  the  Appellant  given  a  chance  to 
show  that  the  Marshal's  fee  in  the  action  was  $15.80 
and  that  the  late  charge  was  $6.04,  nor  was  evidence 
given  on  the  cost  of  storage  which  actually  was  more 
than  $5.00. 

It  is  true  that  some  of  these  points  were  brought  out 
after  the  Court  had  made  his  decision  on  the  question 
of  summary  judgment,  but  as  soon  as  the  Appellant 
found  that  the  Court  was  going  to  grant  a  summary 
judgment  the  Appellant  did  object.  (R  21.) 

The  objections  to  proposed  findings  of  fact  and  con- 
clusions of  law  and  proposed  judgment  were  filed  on 
January  11,  1956,  which  is  the  same  day  that  the  pro- 
posed findings  of  fact  and  conclusions  of  law  and  judg- 
ment were  filed.  However,  the  hearing  on  the  objec- 
tions was  not  held  until  January  31,  1956,  after  both 
findings  of  fact  and  conclusions  of  law  and  judgment 
had  been  signed  by  the  judge  on  January  26th.  (R. 
30-31.) 

It  is  true  that  the  work  load  of  the  District  Court 
for  the  Third  Judicial  Division  for  the  Territory  of 
Alaska  is  extremely  high.  An  overworked  judge  can't 
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be  expected  to  keep  all  the  details  of  every  case  in 
mind.  Even  so,  an  overloaded  calendar  is  not  sufficient 
justification  for  the  disposition  of  a  litigant's  case 
without  giving  him  a  chance  to  be  heard.  That  has 
occurred  here. 


D.  THAT  THE  MOTION  FOR  SUMMARY  JUDGMENT  WAS  SET 
FOR  HEARING  THREE  DAYS  AFTER  THE  FILING  AND 
SERVICE  OF  SAID  MOTION,  CONTRARY  TO  RULE  56  (c)  OF 
THE  FEDERAL  RULES  OF  CIVIL  PROCEDURE,  AND  THE 
LOWER  COURT  ERRED  IN  HEARING  SAID  MOTION  THREE 
DAYS  AFTER  SERVICE  UPON  APPELLANT.    (Point  5.) 

There  can  be  no  question  whatsoever  but  that  the 
time  set  for  the  hearing  of  the  motion  for  summary 
judgment  conflicted  with  Rule  56(c)  of  the  Federal 
Rules  of  Civil  Procedure.   The  rule  clearly  states: 
"The  motion  shall  be  served  at  least  10  days  be- 
fore the  time  fixed  for  the  hearing.  *  *  *" 

In  this  case  the  motion  for  summary  judgment  was 
dated  December  20,  1955,  and  served  and  filed  on  the 
same  day.  (R.  6.)  A  notice  of  motion  for  summary 
judgment  set  the  time  for  the  hearing  of  the  motion 
at  11 :00  A.M.  on  the  23rd  day  of  December,  1955,  and 
this  notice,  too,  was  also  served  and  filed  on  the  same 
day  as  the  motion.  (R.  5.)  Three  days  was  the  time 
set  here,  and  this  time  was  set  by  the  moving  party, 
the  Appellees  herein. 

The  argument  will,  of  course,  be  urged  that  no  ob- 
jection was  taken  at  the  time  to  the  setting  of  the 
hearing  just  three  days  after  the  filing  and  service  of 
the  motion.    However,  as  a  practical  matter,  if  the 
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minimum  time  of  ten  days  had  been  allowed,  this  case 
would  probably  not  be  before  this  Court  on  appeal  at 
the  present  time.  This  conclusion  can  be  reached  be- 
cause the  ten  days  would  have  allowed  counsel  for 
both  parties,  and  the  Court,  to  be  better  prepared,  and 
better  informed  as  to  both  the  facts  and  the  law  of 
this  case.  The  record  indicates  that  there  must  have 
been  some  confusion  on  the  part  of  the  lower  Court 
in  making  his  determination  before  completion  of  the 
hearing  on  motion. 

The  record  also  indicates  that  the  Appellees  were 
rushing  the  whole  matter  for  reasons  that  are  not 
obvious.  The  two  affida^dts  of  the  Appellees  in  sup- 
port of  their  motion  were  executed  on  the  20th  day  of 
December,  1955.  (R.  11,  14.)  Both  affidavits  indicate 
that  on  December  19th,  offers  and  discussions  were 
had  with  the  Appellant's  manager,  Mr.  Bollen.  Thus 
it  appears  that  the  evidence  was  made  on  December 
19th;  the  affidavits,  motion  for  summary  judgment 
and  notice  of  motion  were  drafted  on  December  20th; 
and  the  hearing  was  set  for  December  23rd.  No  show- 
ing was  made  as  to  why  such  a  rush  was  necessary, 
but  it  apparently  worked  to  the  advantage  of  the  Ap- 
pellees since  the  summary  judgment  was  granted.  Had 
Rule  56(c)  been  followed  the  resultant  abuse  of  this 
case,  in  all  probability,  would  never  have  followed. 

It  should  also  be  noted  that  Rule  56(c)  specifically 
provides  for  a  ten  day  period  after  filing  the  motion. 
This  is  an  exception  to  the  time  of  five  days  set  by 
Rule  6(d)  for  motions  generally.  The  motion  for  sum- 
mary judgment  did  not  even  meet  the  time  require- 
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ments  of  Rule  6(d),  since  only  three  days'  notice  was 
given  for  the  hearing. 


E.  THAT  THE  MOTION  FOR  SUMMARY  JUDGMENT  WAS  NOT 
PROPERLY  BEFORE  THE  COURT  SINCE  THE  MOTION  FOR 
SUMMARY  JUDGMENT  WAS  NOT  RESPONSIVE  TO  THE  AL- 
LEGATIONS OF  THE  COMPLAINT. 

The  complaint  filed  in  this  action  (R.  3-5)  was  an 
action  to  replevin  the  vehicle  involved  herein.  Whereas 
the  motion  for  summary  judgment  was  for  judgment 
against  the  Appellant  in  the  amount  of  $607.25  plus 
interest  and  attorneys'  fees,  in  addition  to  asking  for 
an  order  to  return  the  automobile.  The  possession  of 
the  automobile  was  undoubtedly  an  issue  in  this  case 
that  was  raised  by  the  complaint,  but  the  question  of 
this  sum  of  $607.25  has  been  raised  nowhere  in  any  of 
the  pleadings  other  than  in  the  motion  for  summary 
judgment,  which  does  not  even  set  forth  the  reason 
for  the  request.  We  thus  end  up  with  findings  of  fact 
and  conclusions  of  law  and  judgment  that  are  not  even 
based  upon  pleadings,  much  less  on  the  evidence. 

Another  point  to  consider  is  that  since  the  Appellees 
have  never  denied  the  allegations  of  the  complaint  it 
must  be  assumed  that  they  admit  all  matters  well 
pleaded  in  the  complaint.  Yet  the  judgment  granted 
does  not  take  into  consideration  some  of  these  allega- 
tions. Two  of  the  items  to  be  considered  are  the  allega- 
tion that  the  Appellant  was  entitled  to  the  possession 
of  the  automobile  and  the  allegation  that  the  Appel- 
lant was  damaged  in  the  amount  of  $50.00  for  the  cost 
of  recovering  said  personal  property.    The  judgment 
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herein  does  not  dispose  of  either  of  these  particular 
points,  although  the  Court  did  order  the  automobile 
returned  to  the  Appellees  by  other  orders.  However, 
no  mention  has  even  been  made  in  the  judgment  or 
findings  of  fact  and  conclusions  of  law  concerning  the 
damages  of  the  Appellant  in  recovering  the  property 
upon  which  default  had  been  permitted.  Although 
this  may  not  be  of  great  importance,  it  does  show  the 
inconsistent  pattern  of  all  the  proceedings  herein. 


F.  THAT  THE  LOWER  COURT  ERRED  IN  REFUSING  TO  GIVE 
EFFECT  TO  AN  ACCELERATION  CLAUSE  IN  THE  CONDI- 
TIONAL SALES  CONTRACT  AND  HOLDING  THAT  ACCELER- 
ATION CLAUSES  ARE  INVALID. 

The  Appellant  concedes  that  the  general  rule  ap- 
pears to  be  that  acceleration  clauses  in  the  usual  con- 
ditional sales  agreement  under  the  Uniform  Condi- 
tional Sales  Act  are  uninforceable.  However,  the  ac- 
celeration clause  in  this  case  concerns  the  acceleration 
of  a  note  and  the  clause  is  quoted  in  the  statement  of 
the  case.  (R.  12.)  It  should  be  noted  that  the  clause 
refers  to  'Hhis  note." 

Unfortunately  the  record  does  not  include  a  copy 
of  the  complete  instrument  involved  herein  although 
this  instrument  was  pleaded  as  Exhibit  "A"  in  the 
complaint.  (R.  3.)  And  the  complaint  stated  that  it 
was  ''made  a  part  hereof  as  fully  as  if  set  forth  herein 
in  full." 

Regardless  of  the  fact  that  the  complete  instrument 
has  not  been  printed  in  the  record,  the  note  is  obviously 
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a  part  of  the  whole  transaction.  Since  the  accelera- 
tion clause  merely  refers  to  the  acceleration  of  ma- 
turity by  default  of  installment  payments  on  the  note, 
this  raises  a  somewhat  different  question  from  the 
question  of  acceleration  of  the  conditional  sales  con- 
tract. '- 

The  rule  on  the  question  of  acceleration  of  a  note 
appears  to  be  clearly  set  forth  in  8  Am.  Jur.  30,  Sec- 
tion 286,  of  Bills  and  Notes : 

'^  Instruments  payable  at  fixed  times  frequently 
provide  that  if  an  instalment  of  interest  or  prin- 
cipal is  not  paid  when  due,  the  holder  of  the  in- 
strument may  declare  the  whole  debt  due.  This 
option  of  the  holder  to  declare  the  whole  debt  due 
must  be  exercised  within  a  reasonable  time.  The 
exercise  of  the  option  may  be  effected  by  a  demand 
upon  the  person  primarily  liable  upon  the  in- 
striunent.  *  *  *" 

The  last  proposition  is  supported  by  a  case  that 
stands  for  the  proposition,  as  indicated  in  the  footnote 
(8  Am.  Jur.  30)  : 

''One  is  not  prevented  from  declaring  a  note  the 
principal  of  which  is  payable  in  instalments  im- 
mediately due  for  nonpayment  of  an  instalment, 
as  provided  in  the  contract,  because  of  simul- 
taneous default  in  payment  of  usurious  interest, 
and  because  of  the  provision  of  the  statute  that 
any  agreement  to  pay  usury  is  void,  that  no  ac- 
tion to  recover  interest  shall  be  maintained,  and 
that  the  debt  cannot  be  declared  due  until  the  full 
period  of  time  it  was  contracted  for  has  elapsed. 
Haines  v.  Commercial  Mortg.  Co.,  200  Cal.  609, 
254  P.  956,  255  P.  805,  53  A.L.R.  725." 
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Since  the  printed  record  does  not  include  the  whole 
of  the  note  involved  herein,  further  discussion  of  the 
acceleration  question  appears  remiss.  However,  it  ap- 
pears abundantly  clear  that  the  Court  below  did  not 
consider  or  dispose  of  the  mixed  question  of  law  and 
fact  concerning  the  acceleration  of  the  note.  This  was 
just  another  result  of  the  rushing  and  confusion  below 
which  in  turn,  caused  the  incredibly  summary  treat- 
ment accorded  this  question  of  summary  judgment. 


CONCLUSION. 

In  conclusion  Appellant  submits  that  the  Court  be- 
low has  followed  neither  the  spirit  nor  the  letter  of 
Rule  56  of  the  Federal  Rules  of  Civil  Procedure  and 
that  the  arbitrary  determination  of  genuine  issues  of 
material  fact  and  the  failure  to  dispose  of  others  can 
only  be  remedied  by  a  reversal  of  the  judgment  herein. 

Dated,  Anchorage,  Alaska, 
January  25, 1957. 

Bell,  Sanders  &  Tallman", 
Bailey  E.  Bell, 
William  H.  Sanders, 
James  K.  Tallman, 
Attorneys  for  Appellant. 
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BRIEF  OF  APPELLEES. 


I. 

JURISDICTION  AND  PLEADINGS. 

Appellees  concur  in  the  statement  of  jurisdiction  in 
Appellant's  brief  pages  one  through  three. 


II. 

STATEMENT  OF  THE  CASE. 

Although  a  statement  of  the  case  is  contained  in 
Appellant's  brief  (pages  three  through  nine)  it  is 
considered  necessary  to  embody  in  this  brief  a  state- 


ment  of  the  case  wliieh  more  clearly  reflects  the  facts 
upon  which  the  judgment  was  based. 

On  the  31st  day  of  December,  195i,  the  parties 
entered  into  an  automobile  conditional  sales  contract 
(R-3)  and  Two  Thousand  Four  Himdred  Twenty-nine 
Dollars  Forty  Cents  ($2,429.40)  having  been  paid  on 
the  contract  (R-7)  Appellant  filed  suit  to  repos- 
sess six  days  after  default  in  the  December  3,  1955 
monthly  payment  (R-4,  5),  at  the  same  time  termin- 
ating the  escrow  pajmient  arrangement  at  the  bank 
(R-7).  On  December  16,  1955,  Appellees  attempted 
to  pay  Appellant,  requesting  a  statement  of  the  de- 
linquency, plus  costs  of  retaking,  keeping  and  storing 
but  instead,  on  December  17,  1955,  were  given  a  state- 
ment for  the  entire  remaining  balance.   (R-7,  9). 

On  December  19,  1955,  Appellees  tendered  pay- 
ment of  the  delinquency  plus  costs  of  retaking,  keep- 
ing and  storing,  but  Appellant  refused  to  accept  pay- 
ment and  return  the  car  (R-10,  11,  13,  15).  Upon 
Appellant's  refusal  to  allow  payment  of  the  delin- 
quency or  furnish  a  correct  statement  of  costs,  and 
upon  Appellant's  retention  of  the  automobile,  a 
statutory  claim  for  relief  accrued  to  Appellees. 

To  force  return  of  the  automobile  and  continua- 
tion of  the  contract,  on  December  20,  1955,  a  motion 
for  summary  judgment  seeking  statutory  damages 
and  continuation  of  the  contract  was  made  on  be- 
half of  Appellees  which  motion  was  argued  on  De- 
cember 23,  1955  (R-5). 

The  argument  on  the  motion  dealt  with  the  ac- 
celeration of  a  conditional  sales  contract  upon  de- 


fault.  Following  argument  of  the  motion  on  Decem- 
ber 23,  1955,  Appellant  served  a  second  statement  on 
attorney  for  the  Appellees,  and  further  presentation 
was  made  on  December  24,  1955  (R-20,  21).  No  ob- 
jection was  ever  made  to  the  length  of  notice  on  this 
motion  during  these  arguments. 

On  January  6,  1956,  the  Court  rendered  oral  de- 
cision on  the  motion  (R-20,  21)  indicating  that  the 
accuracy  of  the  costs  of  retaking,  keeping  and  storing 
contained  in  Appellant's  statements  was  still  open  to 
question  (R-21).  Pl-oposed  findings  of  fact  and  con- 
clusions of  law  and  judgment  were  filed  January  11, 
1956  (R-28)  and  objections  were  filed  the  same  date 
(R-22). 

Following  the  hearing  on  these  objections  the  Court 
ordered  Appellant  to  return  the  car  together  with 
one-fourth  of  the  moneys  theretofore  paid  on  the  con- 
tract, signing  the  findings  of  fact,  conclusions  of  law 
and  judgment  (R-28,  30-31). 

A  motion  for  a  new  trial,  to  set  aside  judgment  and 
to  strike  was  made  on  February  2,  1956,  and  argu- 
ment having  been  had  was  denied  (R-34-35).  Notice 
of  appeal  was  given  and  this  appeal  followed. 

The  question  presented  to  the  lower  Court  in  con- 
nection with  the  motion  for  summary  judgment  on 
December  23,  1955,  was  whether  an  acceleration  clause 
in  a  conditional  sales  contract  is  enforceable  against  a 
buyer  in  default. 

After  this  motion  had  been  made  and  argued.  Ap- 
pellant attempted  to  create  a  new  fact  situation  by 


serving  a  second  statement  (R-17,  18)  and  numerous 
affidavits  in  connection  with  additional  Court  appear- 
ances as  set  forth  in  the  transcript  of  record  from 
page  seventeen  (17)  through  thirty-seven  (37). 

The  motion  was  actually  decided  by  the  lower  Court 
on  the  first  sixteen  and  one-half  (16%)  pages  of  the 
record. 


III. 

ARGUMENT. 
A.     SPECIFICATIONS  OF  ERROR  NOS.  1,  2,  3,  AND  4. 

1.  THAT  THE  LOWER  COURT  ERRED  IN  BASING  ITS  JUDG- 
MENT HEREIN  UPON  A  MATERIAL  QUESTION  OF  FACT 
WHICH  IS  IN  DISPUTE. 

2.  THAT  THE  LOWER  COURT  ERRED  IN  MAKING  FINDINGS 

OF  FACT  THAT  ARE  CONTRARY  TO  THE  RECORD. 

3.  THAT  THE  LOWER  COURT  ERRED  IN  MAKING  FINDINGS 
OF  FACT  BASED  SOLELY  UPON  THE  AFFIDAVITS  OF  DE- 
FENDANTS, APPELLEES  HEREIN. 

4.  THAT  SEVERAL  GENUINE  ISSUES  OF  MATERIAL  FACT  ARE 
IN  DISPUTE  AND  HAVE  NEVER  BEEN  ADMITTED  BY  AP- 
PELLANT, BUT,  ON  THE  CONTRARY,  SAID  ISSUES  HAVE 
BEEN  DENIED  BY  APPELLANT  AND  EVIDENCE  OFFERED. 

Appellant  (Appellant's  brief — 9)  states  that  this 
appeal  turns  on  Paragraphs  IV  and  V  (R-27)  of 
the  findings  of  fact.  These  first  four  specifications  of 
error,  made  in  very  general  terms,  are  grouped  to- 
gether here  for  the  purposes  of  argument. 

Concerning  finding  of  fact  IV  (R-27),  Appellant 
first  argues  that  the  lower  Court  erred  in  finding : 

"That  Plaintiff  failed  to  furnish  Defendants  a 
written  statement  of  the  amount  due  under  the 


conditional  sales  contract  and  the  expenses  of 
retaking  and  keeping  and  storing  the  car  ..." 
(R-27). 

Appellant  takes  this  position  because,  after  first 
giving  only  a  general  oral  statement  on  the  16th  day 
of  December,  1955  (R-8),  and  then  giving  an  unlawful 
written  statement  demanding  the  entire  contract 
balance  on  the  17th  day  of  December,  1955  (R-9), 
and  after  a  motion  for  summary  judgment  had  been 
made,  and  argued,  and  the  Court  orally  indicated  a 
disposition  to  rule  in  favor  of  Appellees  (R-42),  then 
Appellant  delivered  a  second  written  statement  (R-17, 
18)  which  they  now  contend  satisfied  the  statutes  for 
the  purposes  of  the  motion. 

The  statutory  claim  for  relief  accrued  when  Ap- 
pellant refused  to  allow  Appellees  to  continue  in  the 
performance  of  their  contract  and  forced  them  to 
secure  legal  assistance  to  protect  their  rights.  Ap- 
pellant meanwhile  insisting  on  a  total  forfeiture.  Ap- 
pellant argues  as  though  the  second,  subsequent  state- 
ment excused  all  previous  disregard  of  Appellees' 
rights. 

Appellant  did  not  give  notice  of  intention  to  retake 
the  automobile  (R-7). 

Section  29-2-18,  A.C.L.A.  1949  (Sec.  18  of  the  Uni- 
form Conditional  Sales  Act)  reads  as  follows: 

''Redemption  by  Buyer:  Seller  to  Furnish  State- 
ment of  Sum  Due. 

If  the  seller  does  not  give  notice  of  intention  to 
retake  described  in  Section  17  (Sec.  29-2-17  here- 
in), he  shall  retain  the  goods  for  ten  days  after 


the  retaking  within  the  state  in  which  they  were 
located  when  retaken,  during  which  period  the 
buyer,  upon  payment  or  tender  of  the  amount 
due  imder  the  contract  at  the  time  of  retaking 
and  interest,  or  upon  performance  or  tender  of 
performance  of  such  other  condition  as  may  be 
named  in  the  contract  as  precedent  to  the  pas- 
sage of  the  property  in  the  goods,  or  upon  per- 
formance or  tender  of  performance  of  any  other 
promise  for  the  breach  of  which  the  goods  were 
retaken,  and  upon  payment  of  the  expenses  of 
retaking,  keeping  and  storage,  may  redeem  the 
goods  and  become  entitled  to  take  possession  of 
them  and  to  continue  in  the  performance  of  the 
contract  as  if  no  default  had  occurred.  Upon 
written  demand  delivered  personally  or  by  regis- 
tered mail  by  the  buyer,  the  seller  shall  furnish 
to  the  buyer  a  written  statement  of  the  sum  due 
under  the  contract  and  the  expense  of  retaking, 
keeping  and  storage.  For  failure  to  furnish  such 
statement  within  a  reasonable  time  after  demand, 
the  seller  shall  forfeit  to  the  buyer  Ten  Dollars 
($10.00)  and  also  be  liable  to  him  for  all  damages 
suffered  because  of  such  failure.  If  the  goods 
are  perishable  so  that  retention  for  ten  days  as 
herein  prescribed  would  result  in  their  destruc- 
tion or  substantial  injury,  the  provisions  of  this 
section  shall  not  apply,  and  the  seller  may  resell 
the  goods  immediately  upon  their  retaking.  The 
provisions  of  this  section  requiring  the  retention 
of  goods  within  the  state  during  the  period  al- 
lowed for  retention  shall  not  apjily  to  the  goods 
described  in  Sec.  8  (Sec.  29-2-8  herein)." 

Sec.  29-2-25  A.C.L.A.  1949  (Sec.  25  Uniform  Con- 
ditional Sales  Act)  reads  as  follows : 


''Sec.  29-2-25.  Recovery  of  Damages  by  Buyer 
After  Retaking  Goods.  If  the  seller  fails  to 
comply  with  the  provisions  of  Sec.  18,  19,  20, 
21  and  23  (Sec.  29-2-18-29-2-21,  29-2-23  herein) 
after  retaking  the  goods,  the  buyer  may  recover 
from  the  seller  his  actual  damages,  if  any,  and  in 
no  event  less  than  one-fourth  of  the  sum  of  all 
payments  which  have  been  made  under  the  con- 
tract, with  interest." 
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Section  29-2-26  A.C.L.A.  1949  (Sec.  26  Uniform 
Conditional  Sales  Act)  provides  in  part  as  follows: 

"Sec.  29-2-26.  Waiver  of  Statutory  Provisions: 
Effect  of  Provision  for  Recision.  No  act  or  agree- 
ment of  the  buyer  before  or  at  the  time  of  the 
making  of  the  contract,  nor  any  agreement  of,  or 
statement  by,  the  buyer  in  such  contract,  shall 
constitute  a  valid  waiver  of  the  provisions  of 
Section  18,  19,  20,  21  and  25  (Sec.  29-2-18-29-2-21, 
29-2-25  herein)  ..." 

Appellees  served  a  written  demand  upon  Appellant 
for  a  statement  of  the  sum  due  under  the  contract  and 
the  expense  of  retaking,  keeping  and  storage  (R-7,  8). 
Appellant  furnished  a  written  statement,  but  it  was 
not  a  written  statement  of  the  "sum  due  under  the 
contract  and  the  expense  of  retaking,  keeping  and 
storage",  being  instead  a  statement  of  the  net  pay- 
off of  the  principal  simi  plus  various  costs  (R-11,  12). 
Appellees,  within  ten  days  of  the  retaking,  tendered 
the  amount  due  imder  the  contract  at  the  time  of  re- 
taking and  interest,  and  the  expenses  of  retaking, 
keeping  and  storage  (R-6-14).    The  lower  Court  re- 
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fused  to  be  mislead  by  Appellant's  later  attempt  to 
alter  the  fact  situation,  existing  at  the  time  the  motion 
for  summary  judgment  was  filed;  by  service  of  a 
second  written  statement  after  the  motion  had  been 
argued.  The  Finding  of  Fact  was  exactly  correct 
because  Appellant  failed  to  furnish  the  statement  re- 
quired by  the  statute. 

The  remaining  portion  of  Finding  of  Fact  IV  re- 
lating to  the  tender  of  the  sum  due  under  the  con- 
tract and  the  expense  of  retaking,  keeping  and 
storage  is  specifically  admitted  in  Appellant's  af- 
fidavit dated  December  21,  1955  (R-15),  which  af- 
fidavit was  made  and  filed  when  Appellant  was  still 
attempting  to  retain  the  car  by  virtue  of  an  accelera- 
tion clause  in  the  conditional  sales  contract.  The  lower 
Court  was  personally  aware  of  the  time  sequence  of 
these  statements  because  of  the  repeated  Court  ap- 
pearances. 

Concerning  Finding  of  Fact  V  (R-27)  setting  forth 
the  sum  paid  in  on  the  contract,  the  lower  Court  con- 
sidered Appellant's  colored  recital  concerning  a  check 
which  was  the  subject  of  a  previous  collection  action 
decided  in  favor  of  Appellees  and  aj^pealed  by  Ap- 
pellant from  the  Justice  Court  for  the  Anchorage 
Precinct  (improperly  designated  ''Commissioner's 
Court")  to  the  District  Court  for  the  District  of 
Alaska,  Third  Division,  case  no.  A-11,713.  The  lower 
Court  refused  to  allow  Appellant  to  interject  that 
unsuccessful  lawsuit  into  this  one  on  the  basis  of  ''in- 
formation and  belief"  of  Appellant's  attorney  (R-24, 
25). 


Rule  56  (e)  of  the  Federal  Rules  of  Civil  Pro- 
cedure provides: 

"Rule  56.  Simunary  Judgment,  (e)  Form  of  Af- 
fidavits; Further  Testimony.  Supporting  and  op- 
posing affidavits  shall  be  made  on  personal  knowl- 
edge, shall  set  forth  such  facts  as  would  be  ad- 
missible in  evidence,  and  shall  show  affirmatively 
that  the  affiant  is  competent  to  testify  to  the  mat- 
ters stated  therein." 

In  its  complaint.  Appellant  makes  no  mention  of 
this  now  denominated  '^ delinquency".  In  Appellant's 
affidavit  (R-16)  mention  is  made  in  highly  emotional 
language  of  two  checks  and  previous  attempted  re- 
possessions, but  it  is  clear  that  the  check  discussed  in 
Appellant's  brief  was  not  a  down  payment  check. 
Appellant  failed  to  designate  that  part  of  its  com- 
plaint pleaded  as  Exhibit  "A"  which  was  the  condi- 
tional sales  contract  containing  an  acknowledgment 
of  receipt  of  down  payment,  and  the  complete  ac- 
celeration clause  which  was  the  basis  of  the  motion 
and  arguments  in  the  lower  Court. 

The  lower  Court  had  before  it  the  sworn  pleadings 
showing  the  delinquency  to  be  $120.84  and  the  con- 
ditional sales  contract  as  well  as  the  affidavit  of  Ap- 
pellee Hansen  (R-7)  and  Appellant's  first  statement 
(R-13)  from  which  to  compute  the  statutory  damages. 
No  question  of  fact  was  ever  raised  concerning  the 
total  amount  i)aid  on  the  contract  by  Appellees,  and 
in  the  multitude  of  affidavits  signed  by  Appellant  and 
Appellant's  attorney,  the  fact  stated  in  Appellee's  af- 
fidavit   (R-7)    that   Two    Thousand   Four   Hundred 
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Twenty-nine   Dollars    Forty    Cents    ($2,429.40)    had 
been  paid  on  the  contract  was  never  controverted. 

Point  4  of  Appellant's  specifications  is  apparently 
directed  toward  what  are  claimed  to  be  the  costs  of 
retaking,  keeping  and  storing  as  contemplated  by  Sec. 
29-2-18  A.C.L.A.  1949  (supra).  Appellant  feels  the 
amount  was  in  dispute. 

The  complaint  sets  the  sum  of  Fifty  Dollars 
($50.00)  as  the  "cost  of  recovering  said  personal 
property  from  defendants"  (R-4),  and  the  allegation 
was  admitted  by  the  motion.  The  first  written  state- 
ment rendered,  which  prompted  this  motion,  listed  the 
claimed  costs  (R-12)  as  Eighty-one  Dollars  Sixty 
Cents  ($81.60).  The  second  written  statement  (R-18) 
contained  a  new  item  of  costs  and  a  changed  item  for 
a  total  of  Ninety-three  Dollars  Eighty-four  Cents 
($93.84).  Orally,  Appellant  demanded  (R-10)  Two 
Hundred  Seven  Dollars  Forty-four  Cents  ($207.44) 
as  the  total  of  the  delinquent  payment  plus  costs 
which  would  place  the  costs  at  Eighty-six  Dollars 
Sixty  Cents  ($86.60).  In  its  brief.  Appellant  claims 
that  although  the  record  doesn't  show  it,  the  costs 
were  actually  more  than  any  of  these.  The  record 
does  show  that  the  Appellees  tendered  Two  Hundred 
Seven  Dollars  Forty-four  Cents  ($207.44)  (R-11)  in 
cash  which  totalled  the  delinquency  plus  costs  of  re- 
taking, keeping  and  storage  claimed  at  that  particu- 
lar time  by  Appellant,  and  that  the  tender  was  re- 
fused. 

Sec.  29-2-18  A.C.L.A.  1949  (supra)  required  Ap- 
pellant to  furnish  to  Appellees  a  written  statement  of 
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the  sum  due  under  the  contract  and  the  expense  of 
retaking,  keeping  and  storage,  and  it  would  appear 
that  any  requirement  of  accuracy  in  this  statement 
is  for  the  benefit  of  Appellees,  to  protect  them  from 
overcharges,  not  for  the  protection  of  Appellant  who 
is  dominus  of  the  statement. 

According  to  Appellant's  brief  (Appellant's  brief 
page  21),  a  full,  correct  statement  has  never  yet  been 
given.  Whether  any  of  the  claims  made  were  cor- 
rect is  immaterial  because  Appellees  tendered  pay- 
ment of  the  expenses  as  claimed,  and  tender  was  re- 
fused. The  actual  correctness  of  any  of  these  state- 
ments will  remain  immaterial  since  Appellant,  in  the 
face  of  the  order  of  the  lower  Court  while  appealing* 
this  matter  sold  the  vehicle  to  itself  at  a  ''repossession 
sale"  on  March  26,  1956  following  posting  of  notices 
by  James  K.  Tallman. 

The  lower  Court  found,  in  Finding  of  Fact  IV 
(R-27)  that  "Defendants  duly  tendered  to  plaintiff 
a  sum  equal  to  or  exceeding  the  amount  due  under  the 
contract  and  the  expenses  of  retaking,  keeping  and 
storing  the  automobile,  which  tender  was  refused." 

The  tender  was  in  the  amount  of  Two  Hundred 
Seven  Dollars  Forty-four  Cents  ($207.44)  (R-11). 
The  complaint  gave  the  cost  of  recovery  as  Fifty 
Dollars  ($50.00)  which  added  to  the  delinquency 
totals  One  Hundred  Seventy  Dollars  Eighty-four 
Cents  ($170.84).  The  first  written  statement  listed 
expenses  which,  added  to  the  delinquent  installment, 
would  total  Two  Hundred  Two  Dollars  Forty-four 
Cents  ($202.44).   The  oral  claim  for  expenses  (R-10) 
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was  in  the  amount  of  Two  Himdred  Seven  Dollars 
Forty-four  Cents  ($207.44).  Thus  the  lower  Court 
was  correct  in  its  findings. 

The  motion  for  siumnary  judgment  was  made  at 
this  point  and  the  lower  Cornet  being  appraised  by 
Appellant's  affidavit  (R-15)  that  "affiant  admits  that 
the  defendant,  Bernard  Hansen,  tendered  certain  pay- 
ments as  indicated  in  his  affidavit  of  December  20, 
1955,  on  file  herein  .  .  .",  the  lower  Court  found  the 
facts  as  of  the  time  of  the  motion.  Appellees'  subse- 
quent claims  could  not  alter  the  fact  situation. 


»  B.  THAT  THE  LOWER  COURT  ERRED  IN  RENDERING  A  DECI- 
SION ON  THE  MOTION  FOR  SUMMARY  JUDGMENT  BEFORE 
COUNSEL  FOR  PLAINTIFF,  APPELLANT  HEREIN,  HAD  PRE- 
SENTED ARGUMENT. 

Appellees'  specification  No.  6  is  based  on  two  mis- 
leading arguments.  The  first  part  relies  on  the  print- 
ing of  a  very  short  excerpt  from  the  transcript  of 
proceeding  of  the  argument  had  on  December  23, 
1955  (R-42,  43).  Appellant  attempts  to  lead  this  Court 
into  believing  that  Appellant  was  never  accorded  time 
to  argue,  and  does  this  by  printing  a  request  by 
coimsel  for  further  argument  after  the  Court  had 
already  been  satisfied  at  length. 

Although  Appellant  designated  the  record  of  the 
hearing  on  findings  of  fact,  conclusions  of  law  and 
judgment  (R-30)  and  the  hearing  on  the  motion  for 
new  trial  (R-33)  and  the  hearing  on  the  motion  to 
fix  supersedeas  bond  (R-39)  and  the  hearing  on  jus- 
tification of  bondsmen   (R-40,  41),  Appellant  some- 
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how  neglected  to  designate  the  record  of  the  hearing 
on  the  motion  for  siunmary  judgment  which  resulted 
in  the  minute  order  rendering  the  oral  decision  (R-20, 
21).  If  this  had  been  printed,  counsel  could  not  claim 
that  argument  was  not  allowed. 

Even  the  record  as  printed  only  shows  that  counsel 
wanted  to  be  heard  further,  but  the  lower  Court,  hav- 
ing accorded  the  privilege  of  oral  argument,  did  not 
desire  to  spend  more  time  on  what  was  already  clear. 

The  second  point  in  support  of  Appellant's  theory 
that  they  were  never  allowed  to  offer  evidence  and 
argimient,  is  to  the  effect  that  after  the  hearing  on 
December  23,  1955,  ''no  further  argument  was  ever 
held  before  the  Court  indicated  that  he  had  granted 
siunmary  judgment."  (Appellant's  brief  page  20). 
This  would  seem  to  be  misleading  inasmuch  as  the 
minute  order  states  that  the  arguments  were  also  had 
on  the  24th  day  of  December,  1955.  (R-20).  At  that 
time  Appellant  had  filed  its  second  written  statement 
(R-17,  18).  Informal  conferences  had  by  the  attorneys 
with  the  Court  in  chambers  in  an  attempt  to  settle 
the  matter  are  not  a  part  of  this  record. 


C.  THAT  THE  MOTION  FOR  SUMMARY  JXJDGMENT  WAS  SET 
FOR  HEARING  THREE  DAYS  AFTER  THE  FILING  AND 
SERVICE  OF  SAID  MOTION,  CONTRARY  TO  RULE  56  (c)  OF 
THE  FEDERAL  RULES  OF  CIVIL  PROCEDURE,  AND  THE 
LOWER  COURT  ERRED  IN  HEARING  SAID  MOTION  THREE 
DAYS  AFTER  SERVICE  UPON  APPELLANT. 

As  pointed  out  in  Appellant's  brief  (Appellant's 
brief — 22)  Rule  56  (c)  of  the  Federal  Rules  provides 
that  a  motion  for  summary  judgment  shall  be  served 
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at  least  ten  days  before  the  time  fixed  for  the  hearing. 
In  this  case,  only  three  days'  notice  was  given. 

Appellant,  without  objection,  argued  the  motion 
and  introduced  affidavits  on  the  23rd  day  of  Decem- 
ber, 1955,  and  on  the  24th  day  of  December,  1955.  Ap- 
pellant further  argued  objections  to  the  proposed 
findings  of  fact  and  conclusions  of  law  and  proposed 
judgment,  which  was  a  rehash  of  the  entire  proceed- 
ings (R-21-25)  and  once  again  argued  a  motion  for  a 
new  trial  and  to  set  aside  judgment  and  to  strike,  re- 
viewing the  entire  history  of  the  case  (R-31-35),  but 
never  in  the  niunerous  Court  appearances  did  Appel- 
lant object  to  the  length  of  notice. 

Under  the  circumstances.  Appellant  should  be 
found  to  have  waived  any  objection  available. 


D.  THAT  THE  MOTION  FOR  SUMMARY  JUDGMENT  WAS  NOT 
PROPERLY  BEFORE  THE  COURT  SINCE  THE  MOTION  FOR 
SUMMARY  JUDGMENT  WAS  NOT  RESPONSIVE  TO  THE  AL- 
LEGATIONS OF  THE  COMPLAINT. 

No  authority  is  cited  by  Appellant  in  support  of 
this  specification.  So  far  as  the  allegations  of  the 
complaint  were  concerned,  they  were  admitted  by  the 
motion.  The  entire  admitted  complaint,  together  with 
Sec.  29-2-18,  and  29-2-26  A.C.L.A.  1949  (supra) 
taken  with  the  affidavit  of  Hansen  (R-6-12)  and  the 
affidavit  of  Blanche  Avila  (R-13,  14)  set  the  statutory 
damages. 

Appellant,  on  default  of  the  monthly  installment 
payment  was  entitled  to  possession  of  the  vehicle,  and 
the  Appellees,  upon  tendering  payment  were  entitled 
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to  have  it  back  and  to  continue  in  the  performance  of 
the  contract. 

Appellant  in  Paragraph  6  of  the  complaint  (R-4) 
alleged  the  cost  of  the  recovery  to  be  Fifty  Dollars 
($50.00).  This  was  admitted  by  Appellees,  although 
denied  and  revised  steadily  upward  by  Appellant  on 
numerous  subsequent  occasions.  The  Court  in  its 
minute  order  (R-20-21)  requested  Appellant  to  settle 
on  one  figure  for  the  costs  of  retaking,  keeping  and 
storing,  having  at  that  time  considered  Appellant's 
claim  for  Fifty  Dollars  ($50.00),  Eighty-one  Dollars 
Sixty  Cents  ($81.60),  Eighty-six  Dollars  Sixty  Cents 
($86.60)  and  Ninety-three  Dollars  Eighty-four  Cents 
($93.84).  Appellant  in  subsequent  Court  appearances, 
including  its  objections  to  the  proposed  findings  and 
judgment  never  complied  with  the  lower  Court's  re- 
quest to  submit  an  accurate  statement  until  after  the 
motion  for  a  new  trial  was  denied  on  February  3, 
1956  (R-35),  when  Appellant  selected  one  set  of  costs 
by  fiaially  filing  a  fifth  claim,  which  was  served  and 
filed  together  with  a  notice  of  appeal  (R-36-39).  Ap- 
pellees tendered  the  highest  expenses  claimed  up  to 
the  time  of  the  tender  (R-10),  which  exceeded  the 
allegation  in  the  complaint.  Appellant  claimed  the 
various  siuns  for  expenses,  none  of  which  were  denied 
by  Appellees;  although  in  the  motion  the  Appellees 
admitted  the  allegations  of  the  complaint,  the  lower 
Court  because  of  Appellant's  repeated  changes  of 
position  and  failure  to  submit  a  final  correct  state- 
ment, simply  refused  to  grant  any  relief  at  all  to  Ap- 
pellant for  expenses  of  repossession. 
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E.  THAT  THE  LOWER  COURT  ERRED  IN  REFUSING  TO  GIVE 
EFFECT  TO  AN  ACCELERATION  CLAUSE  IN  THE  CONDI- 
TIONAL SALES  CONTRACT  AND  HOLDING  THAT  ACCELER- 
ATION CLAUSES  ARE  INVALID. 

Appellant  failed  to  designate  material  portions  of 
the  record  including  the  complete  conditional  sales 
contract.  The  case  in  the  lower  Court  turned  upon 
the  construction  and  effect  of  the  acceleration  pro- 
visions of  this  document.  Appellant  declared  "The 
entire  principal  sum  remaining  unpaid  on  your  con- 
ditional sales  contract  due  and  payable  ..."  (R-12). 
No  note  was  made  a  part  of  the  record  in  this  case. 
Appellant's  arguments  on  this  specification  do  not 
deal  with  acceleration  under  the  Uniform  Conditional 
Sales  Act  provisions  in  effect  in  Alaska,  Sections  29- 
2-1  through  29-2-30  A.C.L.A.  (1949). 

Appellees  throughout  this  proceeding  sought  only 
the  recognition  of  their  rights  as  guaranteed  by  Sec- 
tions 29-2-18,  29-2-25  and  29-2-26  A.C.L.A.  (1949) 
(supra),  whereas  Appellant  determined  upon  a  for- 
feiture by  consistently  demanding  sums  of  money  ex- 
ceeding the  funds  available  to  Appellees. 

Appellees  requested  a  written  statement  (R-7,  8). 
Appellant  responded  claiming  the  entire  remaining 
balance  (R-11,  12).  Appellees,  at  the  office  of  Ap- 
pellant's attorney  and  in  the  attorney's  presence, 
tendered  the  sum  subsequently  claimed  (R-10)  but 
the  tender  was  refused  and  a  persistent  attempt  to 
claim  the  entire  remaining  balance  was  made  (R-14). 

To  allow  an  acceleration  would  be  to  promote  for- 
feitures undermining  the  purpose  of  the  Uniform 
Conditional  Sales  Act.  Annotations  on  this  point  are 
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found  in  83  A.L.R.  976  and  99  A.L.R.  1301.   A  case 

most  in  point  is  Clark  v.  Tri-State  Discount  Co. 
(1934)  151  Misc  679,  271  NYS  779,  where  an  at- 
tempted acceleration  was  specifically  disallowed. 

This  action  was  brought  on  contract,  seeking  pos- 
session of  the  security,  not  on  the  note  which  ap- 
parently only  served  as  additional  evidence  of  the 
debt.  Appellant's  argument  that  the  Court  should 
have  allowed  an  acceleration  of  the  note  is  not  in 
point.  But  even  if  it  were  a  suit  on  the  note  for  a 
money  judgment  only,  the  result  would  still  be  for- 
feiture and  prohibited  under  the  reasoning  of  Clark 
V.  Tri-State  Discount  Co.  (supra). 


CONCLUSION. 

No  material  questions  of  fact  were  in  dispute  and 
the  lower  Court's  Findings  of  Fact  are  supported 
by  the  entire  record;  the  lower  Court  duly  entered 
judgment  following  arguments  on  the  motion  for 
summary  judgment,  and  properly  refused  to  give 
effect  to  the  acceleration  clause  in  the  conditional  sales 
contract. 

Dated,  Anchorage,  Alaska, 
February  20,  1957. 

Respectfully  submitted. 
Burton  C.  Biss, 

Attorney  for  Appellees. 
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United  States  District  Court,  Southern  District 
of  California,  Southern  Division 

No.  1656-SD 

MILDRED  REED  WOOD,  Plaintiff, 

vs. 

THE  UNITED  STATES  OF  AMERICA, 

Defendant. 

COMPLAINT 

Plaintiff  complains  of  defendant,  and  for  cause  of 
action  alleges: 

I. 

That  plaintiff  is  a  resident  of  the  Southern  Dis- 
trict of  California,  Southern  Division ;  said  action  is 
brought  under  the  National  Life  Insurance  Act  of 
1940,  as  amended;  that  at  all  times  since  January  6, 
1948,  plaintiff  has  been  the  duly  designated  benefi- 
ciary under  the  policy  mentioned  hereinafter. 

II. 

That  on  or  about  the  1st  day  of  June,  1943,  Law- 
rence C.  Reed  applied  for  and  was  granted  National 
Service  Life  Insurance  Policy  #N  10  815  106  in 
the  amount  of  $10,000.00. 

III. 

That  from  the  1st  day  of  June,  1943,  to  and  in- 
cluding the  31st  day  of  December,  1947,  said  Law- 
rence C.  Reed  made  premium  payments  by  means  of 
an  allotment  deduction  from  his  service  pay  check. 
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IV. 

That  on  or  about  the  31st  day  of  December,  1947, 
said  [2]  Lawrence  C.  Reed  was  retired  from  the 
United  States  Army  at  the  post  of  Corozal,  Canal 

Zone. 

Y. 

That  upon  Lawrence  C.  Reed's  retirement,  he  au- 
thorized the  United  States  of  America  to  deduct  the 
premiums  for  said  National  Service  Life  Insurance 
Policy  #N  10  815  106  from  his  retirement  pay. 

VI. 

That  due  to  the  negligence  of  defendant  or  its 
agents,  acting  in  the  course  and  scope  of  their 
agency  and  employment,  no  deductions  from  said 
Lawrence  C.  Reed's  retirement  pay  were  made. 

VII. 

That  on  or  about  the  6th  day  of  February,  1949, 
Lawrence  C.  Reed  died  in  the  Canal  Zone. 

VIII. 

That  at  some  time  immediately  subsequent  to  the 
6th  day  of  February,  1949,  plaintiff  duly  made 
claim  in  writing  to  the  United  States  of  America 
for  payment  of  death  benefits  under  the  policy  of 
insurance,  #N  10  815  106  and  submitted  evidence 
establishing  the  right  to  such  payment.  That  plain- 
tiff's claun  was  disallowed  by  the  Veterans  Admin- 
istration on  or  about  the  4th  day  of  August,  1949; 
and  on  the  31st  day  of  October,  1950,  the  Board  of 
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Veterans  Appeals  denied  the  appeal  from  the  ruling 
of  the  Veterans  Administration. 

IX. 

That  a  disagreement  exists  between  plaintiff  and 
the  Veterans  Administration  as  to  whether  a  con- 
tract of  insurance  was  in  force  at  the  time  of  death 
of  Lawrence  C.  Reed  on  the  life  of  said  Lawrence 
C.  Reed. 

X. 

That  plaintiff  has  been  forced  to  employ  attorneys 
to  bring  this  action  for  her  and  to  prosecute  claim  to 
judgment,  and  such  attorneys  are  entitled  to  reason- 
able fees  for  their  services.  [3] 

As  and  For  a  Second,  Separate  and  Distinct 
Cause  of  Action,  plaintiff  complains  of  defendant 
and  for  cause  of  action  alleges : 

I. 

Plaintiff  hereby  incorporates  paragraphs  I 
through  V,  VII,  VIII  and  X  of  her  first  cause  of 
action  in  this,  her  second  cause  of  action,  as  fully  as 
though  set  forth  herein  at  length. 

II. 

That  on  or  about  the  31st  day  of  December,  1947, 
said  Lawrence  C.  Reed  authorized  deductions  from 
his  retirement  pay  to  commence  on  the  31st  day  of 
January,  1948. 

III. 

That  all  conditions  precedent  to  the  maintenance 
of  Policy  #N  10  815  106  have  been  fulfilled. 
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As  and  For  a  Third,  Separate  and  Distinct  Cause 
of  Action,  plaintiff  complains  of  defendant  and  for 
cause  of  action  alleges: 

I. 

Plaintiff  herewith  incorporates  Paragrax)hs  I,  II, 
III,  IV,  V,  VI,  VII,  VIII,  IX  and  X  of  her  first 
cause  of  action  in  this,  her  third  cause  of  action,  as 
fully  as  though  set  forth  herein  at  length. 

II. 

That  at  all  times  subsequent  to  December  31, 1947, 
and  prior  to  the  6th  day  of  February,  1949,  defend- 
ant, through  its  agents,  servants  and  employees  act- 
ing in  the  course  and  scope  of  their  said  agency  and 
employment,  acted  in  such  a  manner  as  to  induce 
said  Lawrence  C.  Reed  to  believe  that  insurance  pol- 
icy #N  10  815  106  was  in  full  force  and  effect. 

III. 

That  had  Lawrence  C.  Reed  been  informed  that 
said  policy  was  not  in  effect,  he  would  have  had  the 
right  to  reinstate  it  at  any  time  prior  to  his 
death.  [4] 

IV. 

That  the  acts  of  defendant's  agents,  servants  and 
employees  as  set  forth  herein  damaged  the  plaintiff 
in  the  sum  of  $10,000.00. 

Wherefore,  plaintiff  prays  judgment: 

1.  The  above-entitled  court  declare  that  plaintiff 
is  entitled  to  the  full  benefits   due  under  Policy 
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#N  10  815  106  in  the  sum  of  $10,000.00  in  accord- 
ance with  the  terms  of  said  contract  of  insurance. 

2.  The  above-entitled  court  determine  that  said 
contract  of  insurance  was  in  full  force  and  effect  on 
the  16th  day  of  February,  1949. 

3.  Or,  in  the  alternative,  that  the  above-entitled 
court  determine  that  defendant  is  liable  to  plaintiff 
in  the  smn  of  $10,000,00  by  reason  of  the  acts  set 
forth  above. 

4.  A  reasonable  fee  be  paid  to  plaintiff's  attor- 
neys for  the  prosecution  of  this  action. 

DAVID  S.  CASEY  and 
CHARLES  ELWYN  KARPINSKI, 
/s/  By   CHARLES  ELWYN  KARPINSKI, 
Attorney  for  Plaintiff  [5] 

Duly  Verified.  [6] 

[Endorsed] :  Filed  Sept.  23,  1954. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

In  answer  to  plaintiff's  Complaint  on  file  herein, 
the  defendant,  United  States  of  America,  admits, 
denies  and  alleges  as  follows : 

I. 

The  defendant  admits  the  allegations  contained  in 
the  first  paragraph  of  plaintiff's  First  Cause  of 
Action. 
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II. 

The  defendant  admits  the  allegations  contained  in 
Paragraph  II  of  the  First  Cause  of  Action. 

III. 

The  defendant  admits  the  allegations  contained  in 
Paragraph  III  of  the  plaintiff's  First  Cause  of 
Action. 

IV. 

The  defendant  admits  the  allegations  contained  in 
Paragraph  IV  of  the  plaintiff's  First  Cause  of 
Action.  [7] 

V. 

The  defendant  denies  the  allegations  contained  in 
Paragraph  V  of  plaintiff's  First  Cause  of  Action, 
and  defendant  alleges  that  it  was  never  authorized 
by  anyone  to  deduct  premiums  for  National  Service 
Life  Insurance  Policy  No.  N  10  815  106  from  the 
retirement  pay  of  Lawrence  C.  Reed. 

VT. 

The  defendant  denies  generally  and  specifically 
each  and  every  allegation  contained  in  Paragraph 
VI  of  plaintiff's  First  Cause  of  Action,  and  alleges 
that  National  Service  Life  Insurance  Policy  No. 
N  10  815  106  lapsed  for  non-payment  of  premium 
due  February  1,  1948. 

VII. 

The  defendant  admits  the  allegations  contained  in 
Paragraph  VII  of  plaintiff's  First  Cause  of  Action. 
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VIII. 

The  defendant  admits  the  allegations  contained  in 
Paragraph  VIII  of  the  plaintiff's  First  Cause  of  Ac- 
tion except  that  it  denies  that  any  evidence  was  sub- 
mitted which  established  the  plaintiff's  rights  to  the 
proceeds  of  National  Service  Life  Insurance  Policy 
No.  N  10  815  106. 

IX. 

The  defendant  admits  the  allegations  contained  in 
Paragraphs  IX  and  X  of  plaintiff's  First  Cause  of 
Action. 

In  Answer  to  Plaintiff's  Second  Cause  of  Action, 
the  Defendant  United  States  of  America,  Admits, 
Denies  and  Alleges  as  Follows: 

I. 

The  defendant  hereby  incorporates  its  answers  to 
Paragraphs  I,  II,  III,  IV,  V,  VII,  VIII  and  X  of 

plaintiff's  First  Cause  of  Action  in  this.  Second 
Cause  of  Action,  as  fully  as  though  set  [8]  forth 
herein  at  length. 

II. 

The  defendant  denies  each  and  every  allegation 
contained  in  Paragraphs  II  and  III  of  plaintiff's 
Second  Cause  of  Action. 

In  Answer  to  Plaintiff's  Third  Cause  of  Action, 
the  Defendant  United  States  of  America,  Admits, 
Denies  and  Alleges  as  Follows : 
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I. 

Defendant  hereby  incorporates  its  answers  to  Par- 
agraphs I,  II,  III,  IV,  V,  YI,  VII,  VIII,  IX  and 
X  of  x)laintiff*s  First  Cause  of  Action  to  this.  Third 
Cause  of  Action,  as  fully  as  though  set  forth  herein 
at  length. 

II. 

The  defendant  denies  each  and  every  allegation 
contained  in  Paragraphs  II,  III,  and  IV  of  plain- 
tiff's Third  Cause  of  Action. 

Wherefore,  the  defendant  prays  for  judgment  as 
follows : 

1.  That  the  plaintiff  take  nothing  by  her  Com- 
plaint on  file  herein; 

2.  That  the  defendant  be  allowed  its  costs;  and 

3.  For  such  other  and  further  relief  in  the  prem- 
ises as  may  be  meet  and  just. 

LAUGHLIX  E.  TVATERS, 
United  States  Attorney 

MAX  F.  DEUTZ, 

Assistant  V.  S.  Attorney, 
Chief  of  Civil  Division 

/s/  AXDREW  J.  DAVIS, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Defendant  [9] 
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Demand  For  Jury  Trial 

Comes  Now  the  defendant,  United  States  of 
America,  and  makes  demand  for  jury  trial  herein  by 
and  through  its  attorneys. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney 

MAX  F.  DEUTZ, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division 

/s/  ANDREW  J.  DAVIS, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Defendant  [10] 

Affidavit  of  Service  by  Mail  Attached.  [11] 

[Endorsed]  :  Filed  March  1,  1955. 


[Title  of  District  Court  and  Cause.] 

PRE  TRIAL  ORDER 

The  case  has  been  set  for  trial  July  26th  at  10 
A.M.,  at  San  Diego. 

The  parties  will  confer  together  and  prepare  a 
pre-trial  stipulation,  in  substantially  the  following 
form: 

Sec.  1.  The  admissions  of  fact  from  the  plead- 
ings, and  such  additional  facts  as  the  parties  are 
able  to  agree  to. 

Sec.  2.    A  statement  of  the  issues  of  fact  and  the 
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issues  of  law  that  remain  to  be  tried.  The  court  de- 
sires the  parties  to  agree  to  these  issues,  if  at  all 
possible.  If  one  party  proposes  an  issue  which  the 
other  party  denies  as  an  issue,  it  will  have  to  be 
listed  as  the  issue  of  fact  or  law  to  be  tried.  The 
court  does  not  desire  the  parties  to  separately  list 
their  idea  of  the  issues  of  law  and  fact. 

Sec.  3.  Will  contain  any  miscellaneous  stipula- 
tions entered  into,  and  a  list  of  the  documentary  evi- 
dence in  the  case,  together  with  reservation  of  any 
particular  objection  which  the  party  desires  to  make 
at  the  trial.  The  parties  will  exhibit  their  documen- 
tary evidence  one  to  the  other,  and  attempt  as  far  as 
possible,  to  limit  or  waive  their  objections.  [12] 

Plaintiff  will  have  the  responsibility  of  preparing 
the  pre  trial  stipulation,  and  it  will  contain  a  place 
for  the  court  to  sign  and  approve  it. 

Each  party  will  prepare  a  trial  memorandum, 
with  emphasis  on  the  unusual  or  important  questions 
of  law  in  the  case. 

The  pre  trial  stipulation  and  the  trial  memoran- 
dums to  be  filed  on  or  before  Friday,  July  15th, 
1955. 

Dated:  June  6,  1955. 

/s/  JAMES  M.  CARTER, 

U.  S.  District  Judge  [131 

[Endorsed]  :  Filed  June  8,  1955. 
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[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  STIPULATION  OF  FACTS 

It  Is  Hereby  Stipulated  by  and  between  counsel 
for  the  respective  parties  hereto  that  the  Stipulated 
Facts  heretofore  signed  by  the  parties  and  filed  -with 
the  Court  shall  be  supplemented  and  corrected  in 
that  Fact  No.  4  appearing  on  page  2  of  the  Stipu- 
lated Facts  applies  only  to  a  Designation  of  Mildred 
Reed  Wood  as  the  beneficiary  of  a  retirement  and 
disability  fund  that  Lawrence  C.  Reed  had  acquired 
imder  the  jurisdiction  of  the  Civil  Service  Commis- 
sion. The  Designation  of  Mildred  Reed  Wood  as  the 
beneficiary  of  such  fund  had  nothing  to  do  with,  and 
was  in  no  way  connected  with,  any  government  life 
insurance  and  was  not  directed  to  the  Veterans  Ad- 
ministration. 

Dated:  This  25th  day  of  August,  1955. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney 
MAX  F.  DEUTZ, 
Asst.  U.  S.  Attorney, 
Chief  of  Civil  Division 
/s/  ANDREW  J.  DAVIS, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Defendant         [31] 

DAVID  S.  CASEY  and 
CHARLES  ELWYN  KARPINSKI, 
/s/  By   CHARLES  ELWYN  KARPINSKI, 
Attorneys  for  Plaintiff  [32] 

[Endorsed] :  Filed  Aug.  30,  1955. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  and  CONCLUSIONS 
OF  LAW 

The  above  entitled  matter  came  on  regularly  for 
trial  on  July  26,  1955  before  the  Honorable  Jacob 
Weinberger,  Judge  Presiding  without  a  jury,  plain- 
tiff being  represented  by  her  attorney,  Charles  E. 
Karpinski,  and  the  defendant  being  represented  by 
its  attorneys,  Laughlin  E.  Waters,  United  States 
Attorney,  Max  F.  Deutz  and  Andrew  J.  Davis  by 
Andrew  J.  Davis,  Assistant  U.  S.  Attorneys,  and 
on  that  date  the  matter  being  continued  for  further 
argimient  and  submission  which  was  had  on  Sep- 
tember 16,  1955,  and  the  Court,  considering  the  evi- 
dence submitted  and  the  arguments  of  counsel  both 
written  and  oral,  and  being  fully  advised  in  the 
premises,  hereby  makes  the  following  Findings  of 
Fact  and  Conclusions  of  Law: 

Findings  of  Fact 

T. 

The  Court  has  jurisdiction  over  the  within  action 
and  the  parties  pursuant  to  the  National  Service 
Life  Insurance  Act  of  1940  as  amended,  (38  U.S. 
C.A.  445,  551,  817).  [37] 

n. 

On  June  1,  1943,  while  Lawrence  C.  Reed  was  in 
active  service  in  the  United  States  Army,  he  ap- 
plied for  and  was  issued  National  Service  Life  In- 
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surance  Policy  No.  10  815  106,  which  policy  named 
as  beneficiary  the  plaintiff,  who  was  the  sister  of 
said  Reed. 

III. 
During  the  period  of  said  Reed's  active  service 
in  the  Army,  the  premimns  for  said  policy  were 
deducted  by  the  United  States  from  his  active  serv- 
ice pay,  by  a  "Class  N"  allotment. 

IV. 

Lawrence  C.  Reed  retired  from  active  service  in 
the  United  States  Army  on  December  31,  1947. 

V. 

On  December  31,  1947,  the  Army  regulations  then 
in  force  for  regular  Army  personnel,  a  class  into 
which  Lawrence  C.  Reed  belonged,  were  as  follows: 

"CFR  Title  10- Army:  War  Department  Section 
308.10 

(e)  When  a  member  of  the  regular  Army  is  re- 
tired, he  may,  if  he  desires,  continue  Class  E  Allot- 
ments for  commercial  life  insurance  and  also  Class 
D  &  N  Allotments.  In  such  a  case  no  action  is  neces- 
sary on  the  part  of  the  alloter.  If  such  Class  E  allot- 
ments or  Class  D  or  N  allotments  are  to  be  discon- 
tinued, a  WD  AGO  form  141  will  be  processed  for 
each  separate  allotment." 

VI. 

At  the  time  of  his  retirement,  Lawrence  C.  Reed 
signed  a  form  provided  by  the  United  States  (Ex- 
hibit 1)  entitled  ^'Enlisted  Record  and  Report  of 
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Retirement".  That  in  a  space  on  said  form  headed 
"Insurance  Notice",  and  opposite  section  [38]  num- 
bered "53"  and  opposite  the  words  "Intention  of 
Veteran  to  Continue  Payment  Deducted  From  Re- 
tirement Pay"  there  was  typed  an  "X". 

VII. 
Subsequent  to  Lawrence  C.  Reed's  retirement 
from  the  United  States  Army,  he  received  his  full 
retirement  pay  each  month,  and  no  deductions  were 
made  for  payments  of  the  premium  on  said  insur- 
ance policy. 

VIII. 
Lawrence  C.  Reed  died  February  6,  1949. 

IX. 

Subsequent  to  the  death  of  Lawrence  C.  Reed, 
the  plaintiff  duly  made  claim  in  writing  to  the  de- 
fendajit  for  the  death  benefits  under  the  said  life 
insurance  policy.  The  plaintiff's  claim  was  disal- 
lowed by  the  Veterans  Administration,  an  agency 
of  the  defendant,  on  the  4th  day  of  August,  1949, 
which  decision  was  affirmed  by  the  Board  of  Vet- 
erans Appeals  on  October  31,  1950. 

Conclusions  of  Law 

I. 

The  Court  has  jurisdiction  over  the  subject  mat- 
ter of  the  action  and  of  the  respective  pai-ties. 

II. 

The  insurance  policy  involved  herein  was  in  full 


United  States  of  America  17 

force  and  effect  on  the  date  of  the  retirement  of 
Lawrence  C.  Reed  from  the  United  States  Army, 
December  31,  1947. 

III. 
The  said  insurance  policy  lapsed  because  of  non- 
payment of  premiums  due  January  1,  1948,  and  at 
the  time  of  the  death  of  said  Lawrence  C.  Reed, 
said  poKcy  was  not  in  force.  [39] 

IV. 

Judgment  should  be  entered  in  favor  of  the  de- 
fendant. 

Dated  this  18  day  of  November,  1955. 

/s/  JACOB  WEINBERGER, 

United  States  District  Judge. 

[Endorsed]  :  Filed  Nov.  18,  1955.  [40] 


United  States  District  Court,  Southern  District 
of  California,  Southern  Division 

No.  1656-SD  Civil 

MILDRED  REED  WOOD, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 
JUDGMENT 

The  Court  being  fully  advised  in  the  premises, 
and  having  heretofore  signed  and  filed  its  Findings 
of  Fact  and  Conclusions  of  Law, 
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Now,  Therefore,  It  Is  Hereby  Ordered,  Adjudged 
and  Decreed: 

That  judgnient  be  entered  in  favor  of  defendant 
and  against  the  plaintiff  dismissing  plaintiff's  com- 
plaint and  denying  the  relief  prayed  for  therein. 

Dated :  This  18th  day  of  November,  1955. 

/s/  JACOB  WEINBEROER, 

Judge,  U.  S.  District  Court. 

Presented  by : 

LAUGHLIN  E.  WATERS, 

United  States  Attorney. 
MAX  F.  DEUTZ, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division. 

/s/  ANDREW  J.  DAVIS, 

Assistant  U.  S.  Attorney. 
Attorneys  for  Defendant.  [41  ] 

Docketed  and  Entered  Nov.  22,  1955. 

[Endorsed]  :  Filed  Nov.  18,  1955. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  United  States  of  America  and  to  Laughlin 
E.  Waters  and  Andrew  J.  Davis,  its  attorneys : 

You  and  each  of  you  will  take  notice  that  Mildred 
Reed  Wood,  plaintiff  above  named,  hereby  appeals 
to  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  judgment  entered  in  this 
action  on  the  18th  day  of  November,  1955. 

/s/  CHARLES   ELWYN  KARPINSKI, 
Attorney  for  Plaintiff.  [42] 

Affida^ats  of  Service  Attached.  [43-4] 

[Endorsed] :  Filed  Jan.  18,  1956. 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS 

The  points  on  which  Appellant  will  rely  on  ap- 
peal are: 

1.  The  Court  erred  in  refusing  to  enter  a  verdict 
for  the  plaintiff  for  the  relief  prayed. 

2.  The  Court  erred  in  adopting  the  conclusion 
that  under  no  circumstances  could  the  United  States 
of  America  be  f oimd  in  effect  to  be  estopped  to  pro- 
test the  non-payment  of  premiums  when  the  fault 
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was  due  entirely  to  the  negligence  or  error  of  the 
United  States  of  America  or  its  agents. 

/s/  CHARLES  ELWYN  KARPINSKI, 

Attorney  for  Plaintiff. 

Affidavit  of  Service  by  Mail  Attached. 
[Endorsed]  :  Filed  Jan.  18,  1956.  [45] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

Pursuant  to  Rule  75  (A)  in  the  Federal  Rules  of 
Civil  Procedure,  the  plaintiff  appellant  hereby  des- 
ignates for  inclusion  in  the  record  of  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, taken  by  Notice  of  Appeal  filed  January  17, 
1956,  the  following  portions  of  the  records,  pro- 
ceedings and  evidence  in  this  action: 

1.  Complaint 

2.  Pre-trial  Order 

3.  Answer 

4.  Pre-trial  Stipulations 

5.  Stipulated  Facts  (a  document)  and  Supple- 
mental Stipulation 

6.  Summary  of  facts  prepared  by  attorneys  for 
defendant 

7.  Plaintiff's  opening  brief 

8.  Defendant's  brief 
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9.  Plaintiff's  closing  brief  [47] 

10.  All  documentary  evidence  introduced  at  the 
trial,  particularly  deceased's  discharge,  etc. 

11.  Judge's  memorandum  opinion 

12.  Findings  of  fact  and  conclusions  of  law 

13.  Plaintiff's  objections  to  defendant's  Findings 
of  Fact  and  Conclusions  of  Law 

14.  Amended  Findings  of  Fact  and  Conclusions 
of  Law  and  Judgment. 

It  is  hereby  stipulated  by  and  between  the  par- 
ties, by  their  respective  counsel,  Charles  Elwyn 
Karpinski  as  counsel  for  plaintiff  and  appellant, 
and  Laughlin  Waters  and  Andrew  J.  Davis  as 
counsel  for  defendant  appellee,  that  designation  of 
the  contents  of  the  records  on  appeal  are  the  only 
things  that  need  be  considered  by  the  Appellate 
Court. 

/s/  CHARLES  ELWYN  KARPINSKI, 
Attorney  for  Plaintiff  Appellant. 

LAUGHLIN  E.  WATERS  and 
ANDREW  J.  DAVIS, 

/s/  By  ANDREW  J.  DAVIS, 

Attorneys  for  Defendant  and 
Appellee  [48] 

[Endorsed] :  Filed  Feb.  24,  1956. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  EXTENSION  OF  TEVIE 
AND  ORDER 

Charles  Elwyn  KariDinski,  attorney  for  plaintiff 
and  appellant  in  the  above  entitled  action,  moves  the 
Court  to  grant  an  extension  of  time  in  which  to  file 
and  docket  the  record  on  appeal  in  this  matter  due 
to  the  f olloA^ing  facts :  the  necessity  for  me  to  be  in 
Mariposa  County  for  a  trial  in  the  Superior  Court 
of  that  County;  and  the  fact  that  on  January  17, 
1956,  the  designation  of  contents  of  record  on  appeal 
was  sent  to  Andrew  J.  Davis,  Attorney  for  defend- 
ant and  appellee,  for  his  signature  which  was  re- 
turned to  my  office  in  the  morning  of  February  23, 
1956,  and  therefore  said  designation  of  contents  of 
record  on  appeal  could  not  be  filed  with  this  Court  in 
sufficient  time  for  the  preparation  of  the  record  on 
appeal. 

It  is  therefore  prayed  that  the  Court  extend  the 
period  for  filing  on  appeal  up  to  and  including  the 
16th  day  of  April,  1956. 

Respectfully  submitted, 

/s/  CHARLES  ELWYN  IvARPINSKI 

ORDER  EXTENDING  TIME 

It  Is  Hereby  Ordered  that  the  time  for  filing  and 
docketing  the  record  on  appeal  be,  and  the  same  is 
extended  to  and  including  the  16th  day  of  April, 
1956. 
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Dated:  This  24th  day  of  February,  1956. 

/s/  JACOB  WEINBERGER, 

Judge  of  the  District  Court         [50] 

[Endorsed]  :  Filed  Feb.  24,  1956. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  BY  CLERK 

I,  John  A.  Childress,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Califor- 
nia, do  hereby  certify  that  the  foregoing  pages  num- 
bered 1  to  50,  inclusive,  contain  the  original 

Complaint ; 
Answer ; 

Pre-Trial  Order; 
Trial  Memorandum ; 
Plaintiff's  Opening  Brief; 
Defendant's  Reply  Brief,  Summary  of  Facts ; 
Supplemental  Stipulation  of  Facts ; 
Plaintiff's  Cross-Brief ; 

Plaintiff's  Objections  to  Defendant's  Findings  of 
Fact  and  Conclusions  of  Law ; 

Findings  of  Fact  and  Conclusions  of  Law ; 
Judgment ; 
Notice  of  Appeal ; 
Affidavit  of  Jean  Harrison ; 
Affidavit  of  Robert  J.  Miller ; 
Statement  of  Points : 
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Designation  of  Contents  of  Record  on  Appeal ; 

Motion  for  Extension  of  Time ; 
which,  together  with  plaintiff's  exhibit  1  and  joint 
exhibit  3  and  original  copy  of  Findings  of  Fact  and 
Conclusions  of  Law  that  was  lodged  on  November 
10,  1955,  constitute  the  transcript  of  record  on  ap- 
peal to  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  in  the  above  case. 

I  further  certify  that  the  foregoing  record  was 
prepared  at  expense  of  $2.00,  which  sum  has  been 
paid  by  appellant. 

Witness  my  hand  and  the  seal  of  the  said  District 
Court  this  18th  day  of  April,  1956. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk 
/s/  CHARLES  E.  JONES, 
Deputy 


[Endorsed] :  No.  15118.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Mildred  Reed  Wood, 
Appellant,  vs.  United  States  of  America,  Appellee. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  Southern  District  of 
California,  Southern  Division. 

Filed:  April  19,  1956. 

Docketed:  May  1,  1956. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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For  the  Ninth  Circuit 

No.  15118 

MILDRED  REED  WOOD,  Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 


Appellee. 


STIPULATION 


It  is  hereby  stipulated  by  and  between  Charles 
Elwyn  Karpinski,  attorney  for  Appellant,  and 
Laughlin  E.  Waters,  United  States  Attorney,  by 
Andrew  J.  Davis,  Assistant  United  States  Attorney, 
attorneys  for  Appellee,  that  the  appellant's  State- 
ments of  Points  and  Designation  of  Contents  of  Rec- 
ord On  Appeal  heretofore  filed  by  appellant  and 
appearing  in  the  typewritten  record,  be  adopted  as 
it  appears  in  the  typewritten  record. 

Dated:  This  16th  day  of  May,  1956. 

/s/  CHARLES  ELWYN  KARPINSKI, 

Attorney  for  Appellant 

LAUGHLIN  E.  WATERS  and 
ANDREW  J.  DAVIS, 
/s/  By   ANDREW  J.  DAVIS, 

Attorneys  for  Appellee 

[Endorsed]  :  Filed  May  23, 1956.  Paul  P.  O'Brien, 
Clerk. 
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No.  15118 

IN  THE 

UNITED  STATES  COURT  OF  APPEALS 

FOR  THE  NINTH  CIRCUIT 

MILDRED  REED  WOOD, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 


Appeal  from  the  United  States  District  Court  for  the 
Southern  District  of  California,  Southern  Division 


BRIEF  FOR  APPELLANT  MILDRED  REED  WOOD 


STATEMENT 

This  is  an  appeal  by  Lawrence  Gray,  Administrator, 
CTA  of  the  estate  of  the  plaintiff,  Mildred  Reed  Wood,  now 
deceased*,  the  beneficiary  under  a  National  Service  Life 
Insurance  Policy  #N  10  815  106,  from  a  judgment  for  the 
defendant  rendered  in  the  United  States  District  Court, 
Southern  District  of  California,  Southern  Division,  on  the 
18th  day  of  November,  1955,    The  verdict  by  the  judge 
was  based  upon  the  stipulated  facts  and  the  evidence 
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adduced  at  the  trial. 

The  essential  facts  as  stipulated  were  that  the 
action  was  brought  under  the  National  Life  Insurance 
Act  of  1940,  as  amended;  the  plaintiff  was  the  duly 
designated  beneficiary;  and  the  face  amount  of  the  policj' 
was  $10,  000.      That  from  the  1st  day  of  June,  1943  un- 
til the  31st  day  of  December,  1947,  the  United  States 
Government  had  deducted  from  the  pay  of  Lawrence  C. 
Reed,  then  in  the  regular  army  of  the  United  States,  the 
necessary  premium  payments  on  said  insurance.    That 
on  or  about  the  31st  day  of  December,  1947,  said  Law- 
rence C.  Reed  retired  from  the  United  States  Army  at 
the  post  of  Corozal,  Canal  Zone.      The  Army  Regula- 
tions then  in  force  for  regular  Army  personnel,  a  class 
in  which  Lawrence  C.  Reed  belonged,  were  as  follows: 

"CFR  Title  10  -  Army:    War  Department  Sec- 
tion 308.10 

(e)    When  a  member  of  the  regular  army  is  re- 
tired, he  may,  if  he  desires,  continue  Class  E 
allotments  for  commercial  life  insurance  and 
also  Class  D  &  N  allotments.      In  such  a  case 
no  action  is  necessary  on  the  part  of  the  alloter. 
If  such  Class  E  allotments  or  Class  D  or  N 
allotments  are  to  be  discontinued,  A  WD  AGO 
Form  141  will  be  processed  for  each  separate 
allotment.  " 

The  allotment  in  question  was  a  Class  N  allotment. 
Lawrence  Reed  died  on  the  6th  day  of  February,  1949 
in  the  Canal  Zone.      The  plaintiff  in  conformance  with 
all  requirements,  made  a  claim  in  writing  to  the  United 
States  of  America  for  payment  of  death  benefits  under 
the  said  policy,  which  claim  was  disallowed  on  Aug.  4, 
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1949,  and  the  Board  of  Veterans  Appeals  on  Oct.  31, 
1950  denied  the  appeal  from  the  ruling  of  the  Veterans 
Administration.    It  was  further  stipulated  that  no  de- 
ductions were  in  fact  made  from  Reed's  retirement  pay 
for  the  premiums,  although  no  notice  was  ever  sent  to 
Reed  to  that  effect  by  any  governmental  agency.    At  the 
time  Reed  retired  he  signed  a  form  entitled  "Enlisted 
Record  and  Report  of  Retirement".    In  a  space  on  said 
form  headed  "Insurance  Notice"  opposite  the  words 
"intention  of  Veteran  to  Continue  Payment  Deducted 
from  Retirement  Pay",  there  was  typed  an  X.    The  form 
also  showed  that  the  premium  due  each  month  was  $9.  90. 
No  evidence  was  introduced  at  the  trial  on  behalf  of  the 
defendant.    In  summary  then,  Reed's  policy  was  in  full 
force  and  effect  until  he  retired;when  he  retired  he  auth- 
orized the  Government  to  deduct  premiums  from  his  re- 
tirement pay;  the  government  failed  to  do  so,  although 
there  was  at  all  times  sufficient  money  due  Reed  to 
meet  the  premiums,  that  there  is  no  indication  that  Reed 
either  knew  or  did  not  know  that  the  premiums  were 
not  being  deducted  „ 

QUESTION  INVOLVED 

The  question  is  simply  whether  or  not  the  policy  of 
insurance  lapsed  for  non-payment  of  premiums.    To 
determine  this  question,  a  determination  of  the  status 
of  a  National  Service  Life  Insurance  policy  must  be 
made;  it  must  be  decided  whether  the  law  applicable  to 
private  insurance  companies  is  applicable  to  this  type 
of  policy,  and  if  so,  what  such  law  is.    If  the  usual  law 
is  not  applicable,  then  the  question  is  what  particular 
law  is  applicable  to  this  specific  type  of  policy. 
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ARGUMENT 

I. 

THE  COURT  ERRED  IN  REFUSING  TO  ENTER 

A  VERDICT  FOR  THE  PLAINTIFF 

FOR  THE  RELIEF  PRAYED 

There  have  been  numerous  cases  decided  under 
the  National  Service  Life  Insurance  Act,  and  a  great 
number  of  them  may,  in  the  final  instance,  be  reduced 
simply  to  the  question  of  whether  or  not  the  policy  is 
forfeited  under  a  variety  of  facts  for  non-payment  of 
premium.  The  cases  in  the  various  District  Courts, 
Circuit  Courts,  and  even  rulings  on  applications  for 
certiorari,  do  not  appear  at  first  blush  to  be  harmoni- 
ous.   However,  upon  careful  analysis  of  the  individual 
cases,  a  basis  for  distinction,  upon  which  most  of  the 
decisions  may  be  reconciled,  is  herewith  submitted  for 
the  court's  consideration. 

1st  Circuit 


U.S.  vs.  Le  Page,  (1932)  59  F(2d)  165  -  1st  Circuit 

In  this  case,  no  premiums  had  been  paid  on  the 
policy  due  to  a  ruling  of  the  Government  that  the  insured 
had  not  ratified  the  policy  before  the  expiration  of  the 
time  allowed  by  law.    The  court  held  as  to  the  construc- 
tion of  the  contract,  that  it  should  be  liberally  construed 
for  the  insured,  and  that  the  fact  that  no  premiums  were 
paid  on  the  policy  was  not  the  fault  of  the  insured.    The 
government  at  all  times  had  sufficient  money  due  the 
insured  to  have  paid  the  premium.    The  court  relied  on 
the  O'Neill  case,  infra.    The  First  Circuit  thus  adopts 
the  non -forfeiture  nile. 
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3d  Circuit 

U.  S.  vs.   Loveland  25  F  (2d)  447  -  3d  Circuit 

In  this  case  the  government  had  failed  to  answer 
letters  of  inquiry  concerning  the  date  premiums  were  due, 
and  the  insured  knew  that  the  premiums  had  not  been  paid. 
The  plaintiff  argued  the  failure  of  the  government  to  an- 
swer the  letters  estopped  it  to  deny  liability.    The  court 
held  that  those  facts  alone  did  not  estop  the  government. 
In  line  with  the  other  cases  cited  herein  the  court  said 
a  servant  of  the  government  has  no  power  to  bind  the 
United  States  by  acts  not  authorized  by  law.    The  case 
was  reversed  on  confession  of  error.    This  case  follows 
the  other  Circuits  in  cases  where  estoppel  based  on  neg- 
ligence of  a  servant,  outside  the  scope  of  his  authority 
where  no  forfeiture  is  involved,  is  considered. 

4th  Circuit 


U.  S.  vs.   Morrell  (1953)  204  F  (2d)  490  (Cert,  denied 
346  US  875) 

This  appears  to  be  a  landmark  case  in  this  field, 
and  is  cited  as  authority  by  many  courts.      In  this  case 
a  captain  was  disabled  for  a  period  during  which  pre- 
miums on  his  National  Service  policy  was  waived  by 
statute.    After  the  disability  had  ceased  to  exist,  the 
insured  failed  to  pay  the  premiums,  and  the  government 
claimed  the  policy  had  lapsed  for  non-payment.      The 
Veterans  Administration  held  funds  due  the  insured, 
which  had  accumulated  in  his  account  by  virtue  of  his 
waiver  due  to  disability.      The  court  in  deciding  this 
case  followed  the  rule  which  appears  to  bring  into 
harmony  the  other  decisions  involving  this  question. 
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The  court  said  "an  insurer  is  not  justified  in  declaring 
a  forfeiture  of  an  insurance  policy  for  non-payment  of 
premiums  when  at  the  time  the  premiums  accrue,  the 
insurer  is  indebted  to  the  insured  either  for  dividends 
declared,  or  other  funds  belonging  to  the  insured  which 
it  may  have  in  its  hands.  "   The  court  also  held  that  the 
rule  as  generally  stated  pertaining  to  private  insurance 
contracts  outlining  a  policy  against  enforcement  of  un- 
necessary forfeitures  of  contracts  of  insurance  was 
equally  applicable  against  the  United  States,  under  the 
National  Service  Life  Insurance  Act  of  1940.    As  noted 
above,  the  United  States  Supreme  Court  denied  certio- 
rari in  this  case. 

Mikell  vs .  United  States  64  F  (2)  301  -  CCA  4th  Circuit 

In  this  case,  the  plaintiff  contended  that  the  policy 
did  not  lapse  for  non-payment  of  premiums  because  the 
U.  S.  Government  held  funds  due  the  soldier  for  an  in- 
crease in  rank,  which  increase  was  never  paid  to  in- 
sured.     The  court  apparently  agrees  with  the  plaintiff 
in  this  case  as  to  the  law,  but  disagrees  as  to  the  facts. 
The  court  held  that  the  insured  had  not  specifically  di- 
rected the  government  to  apply  the  funds  to  the  payment 
of  premiums,  nor  was  there  sufficient  funds  with  which 
to  pay  the  premiums  to  the  time  of  death  of  insured.  The 
Morrell  case  decided  later  in  this  same  circuit  there- 
fore appears  to  be  in  harmony  with  this  case,  since  in 
the  instant  Mikell  case,  it  appears  that  the  court  would 
have  held  for  the  plaintiff  if  the  insured  had  directed  the 
funds  to  be  applied  to  pa3n3ient  of  premiums  and  there 
had  been  sufficient  funds,  notwithstanding  the  fact  that 
the  government  failed  to  actually  make  the  deductions 
for  that  purpose.      The  court  cites  the  case  of  Mortek 
vs.   U.S.  297  F  485  in  the  district  court  of  Illinois, 
in  which  case  the  court  held  a  policy  could  not  lapse  so 
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long  as  the  government  owed  to  the  soldier  as  service 
pay  an  amount  sufficient  to  pay  the  premiums  as  they 
became  due  and  according  to  the  plain  language  of  the 
regulations,  which  are  a  part  of  the  contract,  and  pre- 
miums must  be  treated  as  paid  whether  or  not  deduc- 
tions are  in  fact  made    if  upon  the  date  the  premiums 
are  due,  the  government  owes  to  the  soldier  an  amount 
sufficient  to  pay  the  premiums.    They  further  said  it 
did  not  matter  whether  the  soldier  was  on  active  duty 
or  had  been  discharged. 

The  court  very  plainly  stated  its  version  of  the  law 
when  it  said  "When  the  government  goes  into  the  busi- 
ness of  insurance,  it  is  permissible  to  apply  to  it  the 
rules  applicable  to  insurance  companies  sofar  as  trans- 
actions relating  to  insurance  are  concerned,  but  no 
farther  o " 

5th  Circuit 


Kubalavs.  U,S.  210  F  (2d)  943  5th  Circuit,   1954 

The  insured  had  been  discharged,  but  having  been 
disabled  for  1  year,  his  premiums  were  waived;  how- 
ever, he  paid  the  premiums  during  the  waiver  period 
(disability  was  established  after  he  had  already  paid  the 
premiums).    The  total  amount  of  premiums  paid  during 
disability  was  $66.  60,  which  was  sufficient  to  pay  pre- 
miums up  to  time  of  death.    The  Veterans  Administra- 
tion did  not  apply  the  funds  to  the  payment  of  premiums 
which  the  insured  subsequently  failed  to  pay.    The  court 
held  the  Veterans  Administration  should  have  applied  the 
funds  to  prevent  a  forfeiture  of  the  policy.    The  court 
said  in  paragraph  4,   "We  have  recognized  and  enforced 
the  proposition  that  because  of  the  nature  and  terms  of 
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the  insurance  granted,  the  contract  of  insurance  in  ef- 
fect consists  of  the  policy  as  controlled  by  the  language 
of  the  statute  authorizing  it  and  valid  regulations  issued 
pursuant  to  the  statute .    Thus ,  in  many  aspects  of  the 
matter  there  comes  into  play  the  sovereign  capacity 
which  underlies  many  official  acts  of  omission,  as  well 
as  commission,  in  the  carrying  out  of  this  insurance 
program.     This  is  particularly  applicable  in  matters 
such  as  estoppel  and  waiver  which  are  generally  held 
not  to  be  effective  as  against  the  United  States,    and  as 
to  these  the  United  States  is  not  bound  by  the  same  prin- 
ciple which  bind  commercial  carriers.  ".  ,  .  .  "But  this  is 
not  to  state  that  equitable  considerations  have  no  place 
in  the  administration  of  the  National  Service  Life  Insur- 
ance program  when  their  operation  does  not  run  counter 
to  the  statute  or  regulations .  "  (Citing  Lewis  case,  infra) 

U.S.  vs.   Lewis,    202  F  (2d)  102  (1953)  5th  Circuit 

A  Veterans  Administration  officer  erroneously 
wrote  insured  that  his  policy  was  paid  up  until  1955, 
when  in  fact  it  was  paid  up  only  until  1940.     The  plain- 
tiff argued  that  the  letter  set  up  an  estoppel  of  the  U.S. 
Government.     The  court  held  that  inasmuch  as  the  em- 
ployee had  no  authority  to  extend  the  insurance  beyond 
that  authorized  by  law,  there  was  no  estoppel.    In  this 
case  the  court  specifically  held,  as  it  later  did  in  the 
Kubala  case,  supra,  that  an  act  by  a  government  em- 
ployee, NOT  AUTHORIZED  BY  REGULATION  OR  STAT- 
UTE, would  not  bind  the  government.    The  court  as 
stated,  held  the  converse  in  the  Kubala  case,  that  an 
act  by  an  employee  WfflCH  WAS  AUTHORIZED  BY  REG- 
ULATION  would  be  binding  on  the  government.    The  | 

Lewis  case  was  cited  as  authority  for  the  Kabala  case. 
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The  Fifth  Circuit  also  decided  in  1952  the  case  of 
Siller  vs.  United  States,   195  F  (2)  195  involving  non- 
payment of  premiums ,  but  the  question  was  whether  or 
not  the  insured  had  complied  with  the  procedure  for  re- 
instatement, and  it  was  held  he  did  not.    The  only  per- 
tinent decision  made  in  this  case  (not  involving  specific 
questions  of  reinstatement)  was  that  the  burden  of  prov- 
ing the  non-payment  of  premiums  was  on  the  defendant 
and  not  on  the  plaintiff . 

8th  Circuit 

U.S.  vs.   Griffin,  216  F  (2d)  217  Cert.  Denied  348 
U,S,  927 

Insured  went  A.  W.  O,  L„ ,  his  premiums  were  not 
paid  while  he  was  absent,  and  his  life  insurance  policy 
lapsed  for  nonpayment  of  premiums.    The  army  regu- 
lation provided  that  pay  should  cease  during  the  ab- 
sence without  leave  of  a  soldier.    The  court  held  that 
the  policy  had  lapsed,  but  in  so  holding  distinguishes 
the  case  from  the  Morell  case,  supra,  in  that  in  the 
Griffin  case,  the  government  apparently  did  not  have 
funds  from  which  to  deduct  the  premiums  since  all  pay 
by  regulation  ceased  upon  the  unauthorized  absence  of 
the  soldier.    Therefore,  this  case  seems  to  lay  down 
the  same  law,  but  distinguishes  the  facts  from  the 
cases  that  might  otherwise  seem  to  be  contra  thereto, 

9th  Circuit 

Mclndoe  vs.   U.S.   194  F  (2)  602  CCA  9th  Circuit,  1952 

Insured  had  received  letter  erroneously  stating 
there  was  credit  to  pay  premiums,  and  in  reliance 
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thereon,  failed  to  pay  them.    The  court  held  that  the 
United  States  may  not  be  estopped  to  assert  any  defense 
available  to  it.    In  this  case,  of  course,  the  government 
did  not  owe  the  insured  any  money,  and  the  facts  were, 
as  in  the  Kubala  and  Lewis  cases,  supra,  the  plaintiff 
was  relying  merely  on  an  act  of  a  government  employee 
not  authorized  by  statute  or  regulation.    This  seems  to 
be  consistent  with  the  other  cases. 

Bouvier  vs,  U.S. ,  214  F  (2)  329  9th  Circuit 

That  the  Ninth  Circuit  Court  of  Appeals  is  in  har- 
mony with  the  other  circuits  on  the  principle  laid  down 
in  the  Morrell  case  that  the  policy  of  the  law  is  against 
the  declaration  of  a  forfeiture  of  a  policy,  even  as  to  the 
United  States,  is  firmly  settled  in  the  Bouvier  case, end- 
ing any  controversy  a  misconstruction  of  the  Mclndoe 
case  might  lead  to.    In  the  Bouvier  case  the  government 
had  sufficient  funds  to  pay  the  premium  on  one  policy  of 
insured,  but  not  on  both.    Instead  of  appl5ring  all  the 
fimds  to  either,  the  government  argued  both  had  lapsed, 
since  they  had  applied  a  portion  of  the  funds  to  each 
policy  for  a  certain  period  of  months.    The  court  said 
"Where  necessary  to  apply  payment  made  on  behalf  of 
the  holder  of  two  national  service  policies  to  the  payment 
of  the  next  two  monthly  premiums  on  one  of  the  policies 
as  to  which  insured  had  filed  application  for  renewal  in 
order  to  keep  both  policies  in  force  to  date  of  insured's 
death,  payment  must  be  treated  as  so  applied,  even 
though  actually  applied  as  one  monthly  premium  on  each 
policy.  ",  .  .  .  "where  the  Act  (National  Service)  is  open 
to  construction,  it  is  liberally  to  be  construed  in  favor 
of  the  soldier.  .  .Where  there  is  no  express  provision 
of  the  act  preventing  the  application  of  the  amoimts  of 
the  insured's  money  held  by  the  insurer  to  prevent  a 
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forfeiture  the  general  rule  applies  that  an  insurer  should 
act  to  prevent  forfeiture".      Citing  American  National 
Co.  vSo  Yee  Lim  See  104  F  (2d)  688,  694.       The  court 
further  added  "In  so  holding  we  are  in  accord  with  the 
4th  Circuit  in  U.   S.  vs.  Morell,  204  F2d  490  and  the 
Fifth  Circuit  in  Kubala  vs.   U.S.  210,   F2d  943,  945, 
both  cases  holding  on  similar  policies  that  such  duty  to 
prevent  a  forfeiture  in  no  way  involved  the  contention 
presented  by  the  insurer  that  so  to  hold  constituted  an 
estoppel  against  the  government.  " 

10th  Circuit 

Unger  vs,   U.   S.  65  F  (2d)  946  10th  Circuit 

In  this  case  the  premiums  were  deducted  from  the 
soldier's  pay  during  his  first  enlistment,  but  the  gov- 
ernment, although  authorized  to  do  so,  failed  to  deduct 
them  during  the  period  of  reenlistment.    The  court  in 
holding  for  the  plaintiff  stated  that  the  knowledge  of  the 
serviceman  as  to  whether  deductions  were  in  fact  made 
was  not  important.    They  stated  that  as  long  as  the 
government  owed  the  soldier  money  each  month  for  his 
pay,  the  policy  could  not  lapse.    They  cite  with  approv- 
al the  Mortek  and  Lewis  cases,  supra. 

District  Court  Cases 


Crawford  vs.   U.  S.  291  F  801 .      The  court  accepts  the 
premise  that  if  the  government  owes  money  to  insured, 
the  policy  of  insurance  cannot  lapse  for  non-payment  of 
premiums,  but  the  question  in  this  case  was  whether 
the  term  "pay"  as  used  in  the  War  Risk  Act  included 
annual  retainer  for  reserve.      The  court  held  it  did  not. 
However,  the  court  is  in  agreement  with  the  principle 
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I 

O'Nem  vs.   US.  Dist.  Ct.   of  Mass.  ,  32  F  (2d)  313 


agaiiist  forfeiture  where  funds  were  available ,  whether 
or  not  applied  to  pay  premiums  = 


The  premiums  were  deducted  during  soldier's  first 
enlistment,  but  the  army  failed  to  deduct  them  on  the 
second  enlistment.      At  the  time  of  the  death  of  insured 
the  government  owed  him  the  service  pay  that  had  ac- 
crued to  him  for  the  current  pay  period,  which  was  suf- 
ficient to  pay  all  back  premiums.     The  court  held  that 
in  view  of  the  army  regulations  and  acts  of  Congress, 
since  the  government  owed  the  soldier  his  service  pay, 
the  insurance  could  not  be  forfeited.     They  said  "To 
hold  that  the  insurance  has  lapsed  for  non-payment  of 
premiums  is  not  only  to  overlook  the  manifest  intention 
of  the  regulations  which  determine  the  rights  of  the 
parties,  but  also  to  enable  the  government  to  profit  by 
its  own  default  much  to  the  detriment  of  an  innocent 
beneficiary.      Such  a  result  must  inevitably  lead  to  the 
conclusion  that  the  government  is  now  estopped  from 
availing  itself  of  the  defense  which  it  has  seen  fit  to  set 
up  to  this  petition^  "     The  court  distinguishes  the  facts 
in  this  case  from  those  in  the  Mikell  case. 

Burk  vs.   U.  S.   133  Supp.  63,  Dist.   Ct.   of 
Arkansas  (1955) 

Insured  had  dividend  credits  which  plaintiff  argued 
should  be  applied  to  the  payment  of  premiums  to  prevent 
a  forfeiture  under  the  rule  laid  down  in  the  Morell  case. 
Court  held  that  although  otherwise  proper,  the  dividends 
could  not  be  so  applied  since  they  became  payable  on  the 
date  of  the  insured's  death,    and  secondly  the  statute 
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concerning  such  dividends  specifically  provides  that 
dividends  may  be  applied  to  premiums  on  written  auth- 
ority so  to  do  and  here  no  such  authority  existed.    This 
case  follows  the  theory  that  moneys  due  insured  should 
be  applied  to  payment  of  premiums  to  prevent  a  forfei- 
ture unless  to  do  so  would  be  contrary  to  law,  and  the 
court  here  holds  it  would  be  contrary  to  law  under  the 
facts  in  this  case,  so  to  do.    The  court  specifically 
cites  the  Morrell  case  and  distinguishes  subject  case 
on  its  facts. 

Kalter  vs.  U.S.  130  F.  Sup.  79,  Dist.  Court  of  N.  Y. 
1955 

Upon  the  army  discharge  of  insured,  a  personnel 
officer  made  a  notation  that  the  insurance  premiums 
were  due  on  the  31st  of  the  month,  when  they  in  fact 
were  due  at  an  earlier  date.    The  only  question  raised 
by  the  court  was  whether  or  not  the  personnel  officer's 
statement  effected  an  amendment  of  the  original  con- 
tract.   The  court's  answer  was  that  an  agent  of  the 
United  States  has  no  power  to  enter  into  an  agreement 
not  authorized  by  law. 

Ping  vs.   U.S.  Dist.  Ct.  of  Michigan,  105  F.  Supp.  843 
(1952) 

Although  the  facts  are  not  too  clear,  apparently 
the  insured  paid  a  premium  in  May,  then  paid  another 
premium  in  August.    The  Government  employee  erro- 
neously gave  him  a  receipt  in  August  indicating  the  in- 
surance was  still  in  full  force  and  effect.    The  Court 
said  "It  is  the  imiversal  rule  that  a  beneficiary  of  an 
insurance  policy  has  established  a  prima  facie  case 
when  the  policy  naming  the  plaintiff  as  beneficiary  and 
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proper  proof  of  death  of  the  insured  have  been  intro- 
duced in  evidence.  ".  .  .  .  "Various  laws  under  which  War 
Risk  and  other  veterans'  insurance  plans  are  admin- 
istered, to  the  extent  that  they  are  applicable,  super- 
cede the  pertinent  law  previously  in  force.  If  Congress 
has  not  spoken  the  law  must  be  learned  from  other 
sources.  "    In  answer  to  the  Government's  argument 
that  the  United  States  could  not  be  estopped,  the  court 
merely  indicated  such  doctrine  was  not  applicable. 

United  States  Supreme  Court 

Smith  vs.  United  States,  292  U.S.  337   -  1934 

During  the  insured's  first  enlistment  he  signed  an 
authorization  for  the  premiums  to  be  deducted  from  his 
service  pay.    Upon  his  reenlistment,  he  did  not  sign 
such  authorization.  The  Supreme  Court  held  there  was 
sufficient  evidence  to  show  an  abandonment  of  the  con- 
tract by  the  assured.    The  Court  therefore  appears  to 
merely  determine  the  intent  of  the  parties  as  a  matter 
of  fact.    Inasmuch  as  the  Supreme  Court  decided  this 
case  in  1934,  and  subsequently  in  1953  denied  certiorari 
in  the  Morrell  case,  it  is  submitted  the  cases  are  dis- 
tinguishable on  their  facts.    To  the  extent  that  they  can- 
not be  reconciled,  it  is  assumed  the  Morrell  case  over- 
rules the  Smith  case. 

After  reveiwing  all  the  cases,  it  appears  that  the 
decisions  may  be  reconciled  by  dividing  them  into  two 
distinct  classes  into  which  they  appear  to  naturally  and 
logically  fall:    (I)  Those  in  which  the  courts  hold  that 
the  government  may  not  be  bound  by  some  negligent  act 
of  an  agent  NOT  AUTHORIZED  BY  LAW.    Examples  are 
misquoting  dates  of  premiums  (Kalter  vs.  U.S. ,  supra) 


\ 
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failing  to  answer  letters  regarding  status  of  insurance 
(U.  So  vSo   Loveland,  supra) ,  erroneously  advising  in- 
sured he  had  sufficient  credits  to  pay  premiums 
(Mclndoe  vs.   U.  S. ,  supra),  and  others  cited.     (II)  Those 
cases  in  which  the  courts  invoke  the  principle  against 
forfeiture,  or  in  effect  hold  that  the  government  has 
waived  the  premiums,  and  in  which  it  has  failed  to  do 
some  act,  which  WAS  AUTHORIZED  BY  LAW.    Exam- 
ples are  failing  to  deduct  premiums  from  service  pay 
where  such  deduction  had  been  authorized  by  insured 
(O'Neill  vs.  U.S.  ,  supra,  and  Unger  vs.  U.  S.  ,  supra), 
crediting  payments  to  wrong  policy  (Bouvier  vs.   U.  S. , 
supra),  and  all  the  cases  cited  wherein  the  government 
failed  to  apply  funds  for  payment  of  premiums. 

Upon  such  a  classification  of  the  cases,  it  will 
be  seen  that  there  exists  little  conflict  in  the  law  as 
applied,  but  that  on  the  contrary  the  law  is  uniform 
when  the  proper  principle  is  applied  to  the  proper  set  of 
facts c      Only  the  facts  differ,  the  law  is  uniform.    This 
law  as  universally  followed  by  the  courts  then  is  that 
where  the  government  by  its  erroneous,  and  unauthor- 
ized, usually  overt  actions,  has  caused  the  insured  to 
be  misled  into  permitting  his  insurance  to  lapse,  the 
government  is  not  bound  by  the  actions  of  its  agent  in 
such  unauthorized  actions.      Simply,  it  is  a  question 
of  agency,  where  the  agent  has  acted  outside  the  scope 
of  his  authority.      Although  some  courts  do  discuss 
estoppel,  most  of  the  decisions  seem  to  be  on  the 
agency  principle.      On  the  same  agency  theory,  the 
courts  hold  that  where  the  agent  has  authority  to  do 
the  act  generally,  or  where  he  was  acting  within  the 
scope  of  his  authority,  but  acted  erroneously,  the 
government  is  nevertheless  bound  by  his  actions.    This 
does  not  appear  to  be  applying  any  different  rules  to 


-16- 


insurance  cases  than  is  applied  to  any  other  subject 
matter,  involving  the  agency  principlCo      Superimposed 
upon  the  agency  theory  is  the  principle  against  forfei- 
tures which  is  applied  everywhere  in  the  law. 

Applying  the  above  law  to  the  facts  in  the  appel- 
lant's case,  it  appears  that  such  facts  fall  into  the 
second  class  of  cases,  and  further  the  elements  invok- 
ing the  doctrine  against  forfeiture  are  also  present. 
The  National  Service  Life  Insurance  Act  of  1940  grants 
the  agents  enforcing  the  act  the  authority  to  deduct  the 
premiums  from  the  retirement  pay  of  insured,   (R  15) 
if  the  serviceman  so  desires  =      The  insured.  Reed,  de- 
sired to  have  the  premiums  deducted  from  his  retire- 
ment pay  and  authorized  the  government  to  do  so.   (R  15, 
Exhibit  1).     Therefore,  it  was  clearly  within  the  scope 
of  the  authority  of  the  government  agents  to  deduct  the 
premium.      Under  no  theory  can  the  principal  avoid  lia- 
bility for  the  acts  of  his  agent  in  such  case.      In  addi- 
tion to  the  foregoing,  since  at  all  times  when  the  pre- 
mium fell  due  on  insured's  policy  the  insurer  had  funds 
in  its  hand  to  the  credit  of  the  insured,  the  insured 
could  not  permit  the  insurance  to  lapse,  thereby  causing 
a  forfeiture.     (O'Neill  vs.  U.S.  ,  supra,   Unger  vs.  U.S. , 
supra,  Bouvier  vs.  U.  S. )  and  others  cited.    In  answer 
to  the  question  raised  by  the  United  States  Supreme 
Court  in  the  Smith  case,   supra,   as  to  the  intent  of  the 
parties  to  abandon  the  policy  of  insurance,  attention  is 
directed  to  the  Army  Regulation  in  force  regarding  dis- 
continuance of  allotments  (R  15).     CFR  Title  10-Army 
provides  that  only  if  the  allotment  for  the  payment  of 
premiums  is  to  be  DISCONTINUED,  then  WD  AGO  form 
141  will  be  processedo     The  fact  that  neither  the  gov- 
ernment nor  the  insured  caused  such  form  to  be  filed 
is  clear  refutation  of  any  intention  on  the  part  of  either 
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party  to  abandon  the  contract. 

In  summary,  therefore,  based  upon  the  law  as 
laid  down  in  the  Federal  Courts,  together  with  the  sim- 
ilarity of  facts  in  the  present  case  as  compared  with 
such  decided  cases,  it  seems  conclusive  that  the  trial 
court  erred  in  refusing  to  enter  a  verdict  for  the  plain- 
tiff for  the  relief  prayed. 

II 

THE  COURT  ERRED  IN  ADOPTING  THE  CON- 
CLUSION THAT  UNDER  NO  CIRCUMSTANCES  COULD 
THE  UNITED  STATES  OF  AMERICA  BE  FOUND  IN 
EFFECT  TO  BE  ESTOPPED  TO  PROTEST  THE  NON- 
PAYMENT OF  PREMIUMS  WHEN  THE  FAULT  WAS 
DUE  ENTIRELY  TO  THE  NEGLIGENCE  OR  ERROR  OF 
THE  UNITED  STATES  OF  AMERICA  OR  ITS  AGENTS. 

This  point  has  been  covered  in  the  preceding  dis- 
cussion of  the  facts  in  the  instant  case  and  the  law  pro- 
mulgated by  the  various  Federal  Courts.    However,  it 
should  be  pointed  out  that  the  use  of  the  rather  loose 
legal  term  "estoppel"  by  the  courts  has  led  to  some  con- 
fusion.   If  estoppel  is  held  to  include  those  situations 
wherein  an  agent  creates  liability  on  behalf  of  his  prin- 
cipal through  some  act  of  commission  or  omission 
within  the  scope  of  his  authority,  then  clearly  the  major- 
ity of  the  cases  hold  that  estoppel  in  that  sense  may  be 
invoked  against  the  United  States.    However,  although 
some  of  the  courts  have  alluded  to  "estoppel"  most 
recognize  that  the  term  should  be  correctly  applied  in 
such  instances  only  where  the  United  States  might  other- 
wise be  "estopped"  to  deny  that  an  agent  has  acted 
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outside  the  scope  of  his  authority.    There  appear  to  be    I 
no  cases  on  record  where  such  a  fact  situation  has  been 
clearly  presented  for  decision.    Dicta  indicates  that  in 
such  a  situation  the  United  States  because  of  its  pecu-     | 
liar  legal  status  could  not  be  "estopped"  to  deny  the 
authority  of  its  agent.     This  seems  to  be  a  logical  con- 
clusion to  reach,  since  the  United  States  is  a  creation 
of  the  Constitution,  and  can  act  only  within  limits.    The 
Federal  government  can  do  only  such  acts  as  empowered 
by  a  specific  law  to  do.    What  the  United  States  as  prin- 
cipal cannot  do,  obviously  it  cannot  authorize  an  ^ent 
to  do„    To  permit  unauthorized  acts  of  agents  to  bind 
the  government  would  be  broadening  the  powers  of  the 
government  without  legislative  enactment.    However, 
to  hold  the  United  States  is  bound  by  acts  committed  or 
omitted  by  an  agent,  such  acts  being  authorized  by  law, 
does  not  involve  the  same  argument.    The  reasons  for 
forbidding  the  government  to  be  estopped  in  the  one  case, 
are  entirely  absent  in  the  second.    Thus  in  the  subject 
case,  whether  it  is  held  the  government  as  principal  is 
bound  on  a  theory  of  estoppel,  or  on  the  theory  of  agency 
appears  academic.    It  is  believed,  however,  that  the 
decisions  correctly  hold  that  the  less  tortuous  theory  is 
that  of  agency.    As  pointed  out  at  the  trial,  all  the  ele- 
ments of  estoppel  appear  to  be  present.    The  govern- 
ment does  not  argue  that  the  elements  are  not  present, 
but  rather  that  estoppel  may  not  be  applied  against  the 
United  States.    All  the  elements  being  present,  the 
reasons  upon  which  the  prohibition  against  use  of  es- 
toppel being  absent,  no  argument  can  be  contrived  upoi 
which  it  could  not  be  invoked. 
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CONCLUSION 

The  cases  bearing  on  this  question  have  been 
analyzed  with  all  objectivity.    Based  upon  this  analy- 
sis, it  strongly  appears  that  the  only  decision  that  could 
have  been  reached  by  the  trial  court  in  this  case,  in  the 
interest  of  harmonious  Federal  law,  was  for  the  plain- 
tiff as  prayed. 

Respectfully  submitted, 

David  S.  Casey  and 
Charles  Elwyn  Karpinski 

By  Charles  Elwyn  Karpinski 


♦Due  to  various  complications,  not  material  here,  the 
actual  appointment  of  Lawrence  Gray  as  Administrator, 
CTA,  of  the  estate  of  Mildred  Reed  Wood  will  not  occur 
until  the  28th  day  of  September,  1956,  but  coimsel  has 
been  authorized  by  all  parties  in  the  estate  matter  to 
proceed  with  the  brief. 
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No.  15118 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Mildred  Reed  Wood, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


APPELLEE'S   BRIEF. 


I. 

STATEMENT  OF  JURISDICTION. 

This  is  an  appeal  from  a  judgment  in  favor  of  the 
United  States  of  America  rendered  by  the  United  States 
District  Court  on  November  22,  1955. 

The  District  Court  accepted  jurisdiction  over  this  case 
by  virtue  of  the  provisions  of  the  National  Service  Life 
Insurance  Act  of  1940,  as  amended  (Title  38,  U.  S.  C.  A., 
Sees.  445,  551,  817). 

This  court  has  jurisdiction  of  the  appeal  under  the  pro- 
visions of  Title  28,  U.  S.  C,  Sec.  1291. 
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II. 

STATUTES  INVOLVED. 

The   policy   involved   was    issued   under   the   provisions 
of  the  National  Service  Life  Insurance  Act  of   1940.  as 
amended    (54   Stat.    1009).     The  Act   may  be   found  in     I 
Title  38.  U.  S.  C.  A.,  Sees.  801-823,  inclusive. 

III. 
STATEMENT  OF  THE  CASE. 

Subsequent  to  the  death  of  Lawrence  C.  Reed,  appellant 
]\Iildred  Reed  Wood,  sister  of  the  decedent,  caused  a 
claim  to  be  filed  in  writing  with  the  \'eteran5  Administra- 
tion for  death  benefits  as  beneficiar}^  under  a  National 
Service  Life  Insurance  policy  upon  the  life  of  Lawrence 
C.  Reed. 

The  claim  was  disallowed  by  the  \'eterans  Administra- 
tion and  the  administrative  decision  was  affirmed  by  the 
Board  of  Veterans  Appeals  on  October  31,  1950. 

Appellant  filed  her  complaint  on  September  23.  1954, 
alleging  a  right  to  recover  the  proceeds  of  $10,000  upon 
the  life  insurance  policy  in  question. 

The  appellee  United  States  of  America  denied  liabiHty 
thereon  and  filed  its  answer,  alleging  that  the  said  polic}" 
had  lapsed  for  non-payment  of  premiums  on  Februarj^ 
1,   1948. 

Trial  was  commenced  on  July  26,  1955  before  the  Hon- 
orable Jacob  C.  Weinberger.  United  States  District  Judge, 
and  on  November  22.  1955  the  court  rendered  a  judgment 
in  favor  of  the  United  States  of  America. 

\\Tiereupon.  the  appellant  prosecuted  this  appeal  to  this 
Honorable  Court  assigning  certain  errors. 
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IV. 
STATEMENT  OF  THE  FACTS. 

On  June  1,  1943,  while  Lawrence  C.  Reed  was  in  active 
service  in  the  United  States  Army,  he  applied  for  and 
was  issued  a  five-year  level  term  National  Service  Life 
Insurance  Policy  No.  10,815,106.  The  policy  named  the 
appellant,  his  sister  Mildred  Reed  Wood,  as  beneficiary. 

During  his  period  of  active  service  the  premiums  on 
the  said  policy  were  paid  by  a  class  "N"  type  allotment 
deducted  from  Lawrence  C.  Reed's  active  service  pay 
through  the  period  ending  December  31,  1947. 

Lawrence  C.  Reed  was  retired  from  the  active  service 
in  the  United  States  Army  on  December  31,  1947.     The 
insurance  premiums  were  discontinued  on  December  31, 
1947  and  the  said  policy  lapsed  for  non-payment  of  pre- 
miums on  February  1,  1948. 

Upon  retirement  from  the  United  States  Army,  Law- 
rence C.  Reed  received  his  full  retirement  pay  each  month, 
and  no  deductions  from  his  retired  pay  were  made  for 
payments  of  the  premiums  on  said  insurance  policy.  No 
attempt  was  made  to  reinstate  the  policy  or  to  pay  the 
premiums  to  the  Veterans  Administration  by  direct  re- 
mittance or  otherwise.  Lawrence  C.  Reed  died  on  Feb- 
ruary 6,  1949. 

Appellant  assigns  as  error  the  judgment  of  the  trial 
court  as  follows: 

1.  The  court  erred  in  refusing  to  enter  a  verdict  for 
the  relief  prayed. 

2.  The  court  erred  in  adopting  the  conclusion  that 
under  no  circumstances  could  the  United  States  of  Amer- 
ica be  found  in  effect  to  be  estopped  to  protest  the  non- 
payment of  premiums  when  the  fault  was  due  entirely  to 
the  negligence  or  error  of  the  United  States  of  America 
or  its  agents. 
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V. 
ARGUMENT. 

POINT  I. 
The  Trial  Court  Did  Not  Err  as  the  National  Service 
Life  Insurance  Policy  of  the  Decedent  Was  Not 
in  Force  Since  the  Policy  Lapsed  for  Non-pay- 
ment of  Premiums. 

Appellant  Mildred  Reed  Wood,  as  beneficiary  of  the 
policy  in  issue  has  whatever  rights  that  are  available  to 
one  under  the  lapsed  policy.  As  such,  she  can  claim  only 
the  rights  that  the  decedent  may  have  had  therein. 

The  court  found  that  the  decedent  was  retired  from 
active  service  in  the  United  States  Army  on  December 
31,  1947;  that  subsequent  to  his  retirement  from  the 
Army  he  received  his  full  retirement  pay  each  month; 
that  no  deductions  w^re  made  for  payments  of  premiums 
on  the  insurance  policy;  and  that  Lawrence  C.  Reed  died 
on  February  6,  1949. 

Army  Regulation  AR  35-5520  seems  to  indicate  that 
a  member  of  the  Regular  Army  may,  ''if  he  desires,"  con- 
tinue his  Class  N  allotment  for  payment  of  premiums, 
and  that  ''in  such  case  no  action  is  necessary  on  the  part 
of  the  allotter."  It  seems  to  contemplate  the  execution  of 
Form  141  if  such  an  allotment  is  to  be  discontinued. 

Though  the  foregoing  may  indicate  that  there  was  a 
failure  of  the  Army  to  continue  the  deduction  of  insur- 
ance premiums  from  the  retired  pay  of  Lawrence  C. 
Reed,  it  does  not  necessarily  follow  that  the  insurance 
premiums  must  be  deemed  to  have  been  paid  and  that  the 
insurance  was  in  effect  at  the  time  of  decedent's  death. 
The  responsibility  for  paying  the  premiums  on  the  in- 
surance is  upon  the  insured.     It  was  incumbent  upon  him 


— 5— 

upon  retiring  from  the  service  to  take  whatever  action 
was  necessary  to  keep  the  insurance  poHcy  in  force.  His 
allotment  previously  authorized  to  be  made  from  his 
active  service  ceased  when  he  commenced  to  receive  re- 
tired pay. 

Appellant  argues  that  the  notation  heretofore  referred 
to  on  DA-AGO  Form  53-94  indicated  an  intention  that 
the  veteran  was  to  "continue  payment  deducted  from  re- 
tirement pay"  over  the  signature  of  the  veteran  and  as 
such  fully  discharged  his  responsibility,  so  that  no  fur- 
ther action  was  necessary  on  his  part. 

It  is  well  settled  that  where  one  retains  the  benefits  to 
a  transaction,  he  ratifies  the  transaction  and  is  bound 
by  it,  and  cannot  avoid  its  obligations  or  efifect  by  taking 
a  position  inconsistent  with  it.  Schumacher  v.  Harriett 
(C.  A.  4),  52  F.  2d  817;  1st  Nafl  Bank  v.  Glens  Falls, 
et  al.  (C.  A.  4),  27  F.  2d  64. 

It  is  noted  that  the  form  also  provided  that  the  Army 
allotment,  indicated  in  Col.  50  then  in  effect,  was  to  be 
discontinued  effective  "31  Dec.  47."  Thus,  the  decedent, 
by  signing  the  form  was  put  on  notice  that  his  allotment 
would  be  discontinued. 

At  the  time  of  his  retirement  Lawrence  C.  Reed  was 
employed  as  a  civilian  employee  by  the  United  States  Army 
in  the  Canal  Zone.  He  received  the  full  retirement  pay 
from  the  Army  from  January,  1948  until  his  death  on 
February  6,  1949,  a  period  in  excess  of  one  year.  One 
is  chargeable  with  knowledge  of  the  law  and  when  an 
individual  voluntarily  accepts  benefits  of  a  transaction, 
such  acceptance  is  equivalent  to  consent  to  all  the  obli- 
gations arising  from  it,  so  far  as  the  facts  are  known, 
or  ought  to  have  been  known  to  the  person  accepting  it. 


12  Am.  Jur.  517;  Cutting  v.  Bryan  (C.  A.  9,  1929),  30 
F.  2d  754,  cert.  den.  279  U.  S.  860;  Shutte  v.  Thompson, 
82  U.  S.  151. 

One  may  waive  any  provision  either  of  a  contract  or 
of  a  statute  intended  for  his  benefit.  Thus,  the  estate  of 
Lawrence  C.  Reed  and  the  appellant  is  estopped  to  deny 
that  the  insurance  lapsed  for  non-payment  of  premiums. 

In  the  case  of  Whiting  v.  United  States  (C.  A.  D.  C), 
122  F.  2d  196,  the  court  applied  this  principle  in  a 
similar  factual  situation  where  a  retired  Army  officer 
acquiesced  in  a  Veterans  Administration's  ruling  whereby 
he  was  paid  disabiHty  benefits  during  his  lifetime. 

The  case  of  Riley  v.  United  States  (D.  C.  W.  Va.), 
116  F.  Supp.  155,  affirmed  on  other  grounds  in  212  F. 
2d  692  (C.  A.  4),  and  Joyner  v.  Ohio  National  Life  Ins. 
(C.  A.  5),  118  F.  2d  1008,  both  involved  circumstances 
indicating  acquiescence  in  the  action  taken  by  the  insurer 
as  precluding  a  later  contention  that  such  action  was  er- 
roneous. National  Service  Life  Insurance  (NSLI)  is 
granted  in  consideration  of  premiums  and  the  failure  to 
pay  any  premium  within  the  grace  period  causes  the  policy 
to  lapse,  unless  the  policy  is  otherwise  kept  in  force  under 
its  terms.  Weiss  v.  United  States  (C.  A.  2),  187  F.  2d 
610,  cert.  den.  342  U.  S.  820,  72  S.  Ct.  38,  96  L.  Ed. 
620;  Siller  v.  United  States  (C.  A.  5),  195  F.  2d  195; 
Sawyer  v.  United  States  (C.  A.  6),  211  F.  2d  476. 

The  lapse  of  an  NSLI  policy  is  considered  not  to  have 
occurred  if  an  application  for  waiver  of  premiums  is 
filed  within  the  time  required  by  statute  and  entitlement 
to  waiver  is  established  by  the  proof  of  continuous  total 
disability  of  six  or  more  months  in  duration  during  the 
period  of  time  premiums  were  not  paid.  Title  38,  U.  S.  C, 
Sec.  802 (n) ;  Title  38,  C.  F.  R.,  Sec.  8.40. 
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This  principle  was  illustrated  in  United  States  v.  Mor- 
rell  (C.  A.  4,  1953),  204  F.  2d  490,  cert.  den.  346  U.  S. 
875,  98  S.  Ct.  128,  98  L.  Ed.  383,  and  Kuhala  v.  United 
States  (C.  A.  5,  1954),  210  F.  2d  943. 

It  is  noted  that  the  case  at  hand  is  distinguishable  for 
the  reason  that  no  waiver  of  premiums  question  is  pre- 
sented; and  even  waiver  of  premium  cases  have  limita- 
tions requiring  strict  compliance  with  the  statute  in  issue. 
The  case  of  Fox  v.  United  States  (C.  A.  5),  201  F.  2d 
SS3,  involved  a  serviceman  who  was  a  prisoner  of  war 
until  September  12,  1945,  he  failed  to  file,  by  September 
30,  1945,  his  claim  for  continuance  of  insurance  and 
waiver  of  premiums  on  the  ground  of  disability,  the  court 
held  that  the  policy  ceased  and  terminated  as  of  the  latter 
date  under  the  NSLI  Act. 

National  Service  Life  Insurance  contracts,  like  the  War 
Risk  and  United  States  Government  Life  Insurance  con- 
tracts are  not  entered  into  by  the  Government  for  the 
purpose  of  gain.  Therefore,  the  Government  occupies  a 
different  position  than  the  ordinary  commercial  or  pri- 
vate insurance  companies.  Our  courts  have  consistently 
held  that  the  Government  acts  in  such  cases  not  in  a 
proprietary  capacity,  but  does  so  in  its  sovereign  capacity. 
James  v.  United  States  (C.  A.  4),  185  F.  2d  115;  Mc- 
Indoe  V.  United  States  (C.  A.  9),  194  F.  2d  602;  Mc- 
Daniel  v.  United  States  (C.  A.  5),  196  F.  2d  291; 
United  States  v.  Holley  (C.  A.  5),  199  F.  2d  575. 

Therefore,  it  is  neither  bound  nor  estopped  by  the  acts 
or  omissions  of  its  officers  or  agents.  United  States  v. 
Loveland  (C.  C.  A.  3),  25  F.  2d  447;  Niewiadomski  v. 
United  States  (C.  A.  6),  159  F.  2d  683,  cert.  den.  331 
U.  S.  850,  67  S.  Ct.  1730,  91  L.  Ed.  1859;  James  v. 
United  States  (C.  A.  4),  185  F.  2d  115;  Mclndoe  v. 
United  States  (C.  A.  9),   194  F.  2d  602;  Mc Daniel  v. 


United  States  (C.  A.  5),  196  F.  2d  291;  Rodgers  v. 
United  States  (E.  D.  Pa.),  66  F.  Supp.  663;  Lollos  v. 
Vet.  Admin.,  105  F.  Supp.  870  (D.  N.  J.),  aff'd  (C.  A. 
3),  202  F.  2d  153;  Karas  v.  United  States,  118  F.  Supp. 
446  (M.  D.  Pa.),  aff'd  (C.  A.  3),  214  F.  2d  130;  Morris 
V.  United  States  (E.  D.  N.  C),  122  F.  Supp.  155. 

The  courts  have  held  that  funds  of  an  insured  in  the 
hands  of  the  Government  because  of  the  Government's 
non-insurance  activities  may  not  be  appHed  to  prevent 
lapse  of  an  NSLI  policy.  In  United  States  v.  Griffin 
(C.  A.  8),  216  F.  2d  217,  cert.  den.  348  U.  S.  927,  75 
S.  Ct.  339,  99  L.  Ed.  245,  the  court  held  that  accrued 
service  pay  was  not  available  to  pay  premiums  of  an 
NSLI  policy.  In  Mikell  v.  United  States  (C.  A.  4),  64 
F.  2d  301,  the  court  held  that  money  due  the  insurer  by 
the  Government  for  difference  in  pay  on  account  of  a 
promotion  was  not  applicable  to  pay  premiums  on  the 
insured's  converted  war  risk  policies,  so  as  to  extend 
the  life  of  the  pohcy  beyond  insured's  death. 

The  court  further  stated  that  the  rule  compelling  a 
private  insurer  to  apply  moneys  payable  to  an  insured 
toward  the  payment  of  premiums  to  avoid  forfeiture  was 
held  inapplicable  to  the  Government,  except  possibly  with 
respect  to  moneys  due  under  insurance  policies.  In  this 
Reed  case  it  is  noted  that  not  only  were  the  funds  not 
arising  under  insurance  policies  but  that  such  funds  due 
the  decedent  were  paid  in  full  to  him  and  accepted  by 
him  for  over  a  year  after  the  lapse  of  the  policy. 

In  the  case  of  United  States  v.  Smith  (C.  C.  A.  9),  67 
F.  2d  412,  this  court  was  unanimously  affirmed  by  the 
Supreme  Court  of  the  United  States  in  its  opinion  ren- 
dered in  the  case  of  Smith  v.  United  States  (1934),  292 
U.  S.  337,  54  S.  Ct.  721,  7d>  L.  Ed.  1295. 
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The  Smith  case  concerned  a  naval  seaman  who,  In  his 
first  enlistment,  applied  for  and  obtained  a  policy  of  War 
Risk  insurance.  He  executed  an  application  for  authori- 
zation for  deductions  of  insurance  premiums  from  his 
service  pay.  He  held  a  certificate  of  continuous  service, 
and  his  authorization  was  never  formally  revoked.  There 
was  sufficient  money  due  him  at  the  end  of  each  month 
to  meet  the  premium  payments,  but  deductions  for  pre- 
miums were  made  only  for  the  period  of  his  first  enlist- 
ment. 

This  court  held  that  he  accepted  all  his  pay  due  him 
and  made  no  effort  to  pay  the  premiums. 

The  Supreme  Court  stated  at  page  341  : 

"We  are  of  the  opinion  there  is  enough  to  show 
abandonment  of  the  contract  by  the  assured  and  upon 
that  ground  the  Circuit  Court  of  Appeals  should  be 
affirmed. 

"After  expiration  of  the  first  enlistment,  neither 
party  to  the  contract  appears  to  have  treated  as 
operative  the  authorization  for  deductions  contained 
in  the  application.  Zimmerman  accepted  every  month 
during  a  considerable  period  the  full  amount  due 
him;  made  no  effort  to  provide  for  payment  of  pre- 
miums when  he  must  have  been  aware  that  no  de- 
ductions had  been  made.  There  is  nothing  to  indi- 
cate that  he  did  not  have  full  possession  of  his  fa- 
culties or  lacked  intelligence  or  probity,  or  that  he 
was  unaware  of  the  circumstances.  If  he  had  sup- 
posed the  insurance  remained  in  effect,  common  hon- 
esty would  have  moved  him  to  provide  for  actual 
payment  of  the  premiums.  He  must  have  known 
they  had  not  been  met.  In  the  circumstances  his 
conduct,  we  think,  adequately  indicates  the  exercise 
of  his  right  to  abandon  the  policy.     See  Sawyer  v. 
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United  States,  10  F.  2d  416;  United  States  v.  Barry, 
67  F.  2d  763;  contra,  Unger  v.  United  States,  65  F. 
2d  946." 

Unger  v.  United  States  (C.  A.  10).  65  F.  2d  946,  is 
distinguishable  from  the  instant  case  in  that  the  decedent 
made  specific  appHcation  to  have  deductions  from  his  pay 
applied  to  War  Risk  Insurance.  Furthermore,  the  ques- 
tion of  waiver  of  premiums  due  to  total  disability  of  the 
decedent  served  to  prevent  the  lapse  of  the  policy.  See 
United  States  v.  Ellis  (C.  A.  5),  67  F.  2d  765. 

The  case  of  Bouvier  v.  United  States  (C.  A.  9),  214 
F.  2d  329,  is  distinguishable  from  the  instant  case  be- 
cause in  Bouvier  premium  payments  were  actually  made 
by  the  insured.  Here,  the  decedent  wilfully  accepted  his 
full  Army  retirement  pay,  he  never  tendered  any  premium 
payment  to  the  \^eterans  Administration  after  his  retire- 
ment. 

Thus,  there  is  no  forfeiture  involved,  indeed,  one  may 
find  that  Lawrence  C.  Reed  upon  his  retirement  and  lapse 
of  the  NSLI  policy  would  consider  that  prospectively  it 
was  a  wise  thing  to  allow  the  lapse  of  the  policy.  The 
appellant  ought  now  be  allowed  to  complain  under  the 
circumstances. 

The  case  of  United  States  v.  LePage  (C.  C.  A.  1),  59 
F.  2d  165,  cited  by  the  appellant  ought  not  be  considered 
as  authority  in  this  case  for  appellant's  position  for  the 
decedent  was  in  combat  and  he  died  from  wounds  re- 
ceived in  combat  during  World  War  I.  Congress  pro- 
vided gratuitous  insurance  for  those  in  combat  during 
World  War  II.  however,  the  provisions  limited  benefits  to 
a  certain  enumerated  class  of  beneficiaries  which  if  ap- 
plied herein  would  not  include  the  appellant.  Title  ZS, 
U.  S.  C,  Sec.  802(d). 
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lt is  noted  that  both  the  Veterans  Administration  and 
the  Board  of  Veterans  Appeals  disallowed  appellant's 
claim  for  benefits  under  the  policy  in  issue.  It  is  gen- 
erally held  that  the  established  administrative  construc- 
tion is  entitled  to  great  weight  and  will  not  be  over- 
turned unless  clearly  wrong  or  a  different  construction 
is  plainly  required.  United  States  v.  Citizens  Loan  & 
Trust  Co.,  316  U.  S.  209,  214,  62  S.  Ct.  1026,  86  L.  Ed. 
1387;  United  States  v.  Madigan,  300  U.  S.  500,  505,  57 
S.  Ct.  566,  81  L.  Ed.  767;  Boyett  v.  United  States  (C.  A. 
5),  86  F.  2d  66. 

POINT  II. 

The  Trial  Court  Did  Not  Err  in  Its  Decision  in  Re- 
fusing to  Estop  the  Government  to  Deny  the 
Non-payment  of  Premiums. 

Appellant  also  bases  her  right  to  recover  upon  the  al- 
leged negligence  or  error  of  the  United  States  of  America 
or  its  agents.  However,  contractual  liability  of  the  United 
States  cannot  be  grounded  upon  a  negligent  act,  an  un- 
authorized act  or  error  of  the  United  States  or  its  agents. 
See  Federal  Crop  Insurance  Corp.  v.  Merrill,  332  U.  S. 
380,  92  L.  Ed.  10;  Wilbur  Nat'l  Bank  v.  United  States, 
294  U.  S.  120,  79  L.  Ed.  798;  Niezuadomski  v.  United 
States  (C.  C.  A.  6),  159  F.  2d  683;  United  States  v. 
Norton  (C.  C.  A.  5),  77  F.  2d  731. 

The  United  States  is  not  amenable  to  suit  unless  it  has 
consented  to  be  sued.  It  has  subjected  itself  to  liability 
in  damages  for  the  wrongful  acts  or  omissions  of  its 
agents  or  servants  only  to  the  extent  authorized  in  the 
Federal  Tort  Claims  Act.  Since  this  is  not  a  suit  under 
the  provisions  of  the  Tort  Claims  Act,  no  recovery  can 
be  had  on  this  theory. 
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The  appellant  in  her  second  assignment  of  error  has 
assumed  that  "the  fault  was  entirely  due  to  the  negligence 
or  error  of  the  United  States  of  America  or  its  agents." 
It  is  submitted  that  this  is  an  incorrect  assumption  for 
the  deceased  was  the  party  in  error  and  as  in  the  case 
of  Smith  V.  United  States,  supra,  he  should  be  deemed  to 
have  abandoned  his  insurance  contract. 

This  point  has  been  previously  referred  to  under  the 
previous  argument.  Your  attention  is  respectfully  di- 
rected to  appellee's  argument  in  answer  to  point  one  and 
that  such  be  made  applicable  also  to  point  two. 

Conclusion. 

The  trial  court  did  not  err  in  granting  judgment  to 

the    Government.      There   was  no   error   of    law   in   the 

rulings  of  the  District  Court.  Therefore,  the  judgment 
should  be  affirmed. 

Respectfully  submitted, 

Laughlin  E.  Waters, 
United  States  Attorney, 

Max  F.  Deutz, 
Assistant  United  States  Attorney, 
Chief,  Civil  Division, 

Hiram  W.  Kwan, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 


